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THE     AUTHOR'S    PREFACE    TO   THE 

SIXTH   EDITION. 


TN    the    preparation  of  this  edition,  the  design 

has   been,  to  add  the  legislative  enactments 

and  the   cases  or  references  thereto,   subsequent 

to    the    publication   of   the   fifth   edition,   so  far 

as  they   seemed  to  he   necessary  and  within  the 

scope  and  plan  of  the  work,  as  indicated  in  the 

Preface  to  the  fourth  edition  (printed  infra). 

In   addition   to  the   Real  Property  Limitation 

Act,  1874 ;  the  Vendor  and  Purchaser  Act,  1874 ; 

the  Settled  Estates  Act,  1877 ;  the  Stat.  40  &  41 

Vict.  c.  33  (contingent  remainders);  and  the  Stat. 

40   &   41  Vict.  c.  34  (charges  on  hereditaments 

descended  or  devised),  which  were  inserted  in  the 

Appendix  to  the  last  edition,   the  Appendix  to 

this    edition    contains    the    following    Acts:    the 

Bills  of   Sale  Act,  1878;   the  Conveyancing  and 

Law  of    Property  Act,    1881 ;   the   Commonable 

Rights    Compensation    Act,     1882;    the    Places 

of  Worship    Sites   Amendment   Act,    1882;    the 

Settled  Land  Act,  1882 ;  the  Conveyancing  Act, 

1882;    the  Bills  of  Sale  Act  (1878)  Amendment 

Act,  1882 ;   the   Married  Women's  Property  Act, 


vi       the  author's  prbfacb  to  the  sixth  edition. 

1882;  the  Bankruptcy  Act,  1883;  and  the 
Agricultural  Holdings  (England)  Act,  1883.  To 
facilitate  reference  these  Statutes  are  inserted  in 
the  Appendix  in  order  of  date. 

The  alterations  in  the  law,  made  by  those 
Statutes,  and,  where  advisable,  the  most  im- 
portant provisions  of  those  Statutes,  have  been 
incorporated  in  the  text  of  this  edition.  A 
new  chapter,  on  the  Law  of  Bankruptcy  under 
the  Statute  of  1883,  has  been  added.  References 
to  the  respective  enactments  of  the  Statutes  in 
the  Appendix  have  also  been  inserted.  And  the 
addition  of  important  decisions  and  of  references 
thereto  has  been  carried  down  to  March,  1884. 

The  task  of  incorporating  such  alterations  and 
provisions,  and  of  writing  the  new  chapter  on 
Bankruptcy,  and  of  inserting  the  references 
and  additions,  as  well  as  of  revising  the  copy 
of  the  work  for  the  press,  and  of  reading  the 
proof  sheets,  has  (owing  to  some  degree  of 
recent  defectiveness  of  sight,  and  not  from  any 
other  cause)  been  entrusted  to  Mr.  James  Trust- 
ram,  LL.M.,  formerly  MacMahon  Law  Student 
of  St.  John's  College,  Cambridge,  of  Lincoln's 
Inn,  Barrister-at-law ;  of  the  Chancery  Bar,  and 
of  the  South-E  astern  Circuit, 

It  has  been  arranged  that  Mr.  Trustram  should 
place  in  brackets  the  matter  inserted  by  him. 

J.  W.  S. 

Hereford,  May,  1884. 


PREFACE 

TO  THE  FOUBTH  EDITION. 


There  are  "  First-Boohs"  of  established  reputation 
(such  as  the  works  of  Mr.  Justice  Blackstone,  Mr. 
Seijeant  Stephen,  and  Mr.  Joshua  Williams,  Q.C.), 
and  various  general  treatises  connected  with  prece- 
dents, besides  a  host  of  works  on  particular  subjects. 
But  it  appeared  to  the  Author,  when  he  first  pub- 
lished the  present  work,  that  a  well-arranged  and 
comprehensive,  a  concise  and  yet  clearly  and  ac- 
curately expressed  Second-Book  for  Students,  on 
Real  and  Personal  Property,  and  a  Digest  of  the 
most  useful  learning  for  Practitioners,  was  much 
needed.     And  this  is  the  kind  of  book  which  he 
has  attempted  and  laboured  to  supply.    In  the  first 
instance,  the  materials  were  collected  for  his  own 
use,  under  an  oppressive  sense  of  his  own  personal 
responsibility    as    an    equity    and    conveyancing 
counsel;    and  the  book  was  afterwards  published 
in  the  belief  that  the  same  want  which  he  had 
experienced  must  have  been  felt  by  others. 

It  was  intended  as  a  text-book  of  a  general,  but 
not  of  a  merely  elementary  character,  for  the  use  of 
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students,  and  as  a  help  to  practitioners  upon  the 
points  most  needful  to  be  borne  in  mind  in  ordinary 
practice,  as  distinguished  from  those  points  which 
may  be  safely  and  with  comparative  convenience 
left  for  investigation  when  the  occasion  arises. 

It  is  extremely  difficult,  indeed  impossible,  to 
draw  the  exact  line  in  this  respect ;  but  such,  for 
the  most  part,  has  been  tlie  principle  of  selection, 
although  probably  he  may  have  inserted  some 
matter  that  he  might  have  properly  omitted,  and 
omitted  some  that  he  ought  to  have  inserted. 

Upon  this  principle,  he  has,  on  the  one  hand,  ex- 
cluded all  antiquarian  and  theoretical,  and  gene- 
rally, every  other  kind  of  disquisition, — a  mass  of 
obsolete  law, — a  variety  of  unsettled  questions, — 
all  detailed  abstracts  of  cases, — and  an  immense 
number  of  paints  and  cases  which  he  did  not  con- 
sider as  of  general  application,  or  necessary  to  be 
retained  in  the  mind,  if  it  were  possible  to  re- 
member them  :  while  on  the  other  hand,  he  has 
been  especially  anxious  to  insert  those  points 
which  affect  drafting,  as  being  the  points  of  all 
others  the  least  capable  of  being  safely  left  for  in- 
vestigation pro  re  nata;  such,  for  instance,  as  cases 
of  construction  of  common  or  not  unfrequent  occur- 
rence. And  hence  many  points  have  been  inserted, 
not  for  the  purpose  of  enabling  t  the  practitioner 
to  form  an  opinion  without  further  research,  but 
chiefly  for  the  purpose  of  putting  him  on  his  guard 
when  engaged  in  preparing  deeds  and  wills,  so  as 
to  save  him  from  mistakes  into  which  he  might 
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otherwise  fall,  or  from  giving  rise  to  doubts  and 
questions  (a). 

A  general  text-book  is  of  course  absolutely  neces- 
sary for  the  student,  before  he  can  apply  himself, 
with  due  profit,  either  to  the  perusal  of  works  on 
particular  subjects  or  to  the  practice  of  his  profes- 
sion.    And  if  well  executed  by  the  writer,  and  well 
digested  by  the  reader,  such  a  book  must  also  be 
of  the   utmost   service   to   many,  if  not  to  most 
practitioners ,  by  aiding  them,  on   the  one  hand, 
in  judging  as  to  what  may  be  regarded  as  settled 
law,  and  thus  saving  them  from  much  needless 
perplexity  about  clear  points ;  and  by  suggesting 
to  them,  on  the  other  hand,  those  doubts,  distinc- 
tions, rules,  exceptions,  and  legal  views,  of  which 
they  cannot  be  ignorant  without  the  most  serious 
consequences ;  and  serving,  in  the  rapid  occasions 
of  daily  practice,  as  a  help  to  the  attainment  of 
accurate  views,  gained  from  the  perusal  and  com- 
parison  of  other   authors,  and  from  the  modern 
statutes  and  cases.     Instances  are  not  wanting  in 
which  barristers  and  solicitors  of  long  standing  and 
in  extensive  practice  have  fallen  into  fatal  mistakes, 
from  the  want  of  such  assistance.    They  doubtless 
possessed  the  text-books  on  particular  subjects,  by 
a  search  of  which  they  would  have  been  saved  from 


(a)  In  the  second  edition  the  Author  inserted  the  principal  points 
contained  in  a  course  of  Lectures  delivered  by  him  as  Lecturer  at  the 
Incorporated  Law  Society  of  the  United  Kingdom,  the  general  subject 
of  which  was — "  Conveyancing  Points  upon  which  the  Practitioner  is 
peculiarly  liable  to  error  or  inadvertency,  occasioning  doubt  and  disap- 
pointment, litigation  and  loss." 
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mistake ;  but  what  they  needed,  in  the  pressure  of 
practice,  was,  that  adequate  general  knowledge 
which  a  sound  general  text-book  alone  can  enable 
the  student  or  practitioner  to  store  up  in  his  mind ; 
the  points  in  books  on  particular  subjects  being  in- 
finitely too  numerous  to  be  remembered,  and  being 
often  a  dead  letter  to  the  practitioner,  for  want  of 
general  preparatory  knowledge  to  lead  him  to 
examine  them. 

The  writer,  however,  may  observe,  for  the  sake  of 
those  who  have  but  recently  entered  the  profession, 
that  no  general  text-book,  even  on  a  much  less 
comprehensive  subject  than  the  present,  can  be 
implicitly  relied  on  by  the  practitioner  (a).  The 
author  of  such  a  general  text-book  is  not  in  the 
position  of  one  who  has  undertaken  to  treat  of  and 
exhaust  a  particular  subject.  The  former  can  have 
only  a  general  view  of  the  numerous  particular  sub- 
jects embraced  in  his  work,  and  is  therefore  much 
more  liable  to  error  and  inadvertence  than  the 
latter.    Nor  is  it  safe  to  rely  even  upon  a  statute 


(a)  "Know,  my  son,  that  I  would  not  have  thee  beleeve,  that  all 
which  I  have  said  in  these  bookes  is  law,  for  I  will  not  presume  to 
take  this  upon  me.  But  of  those  things  that  are  not  law,  inquire  and 
learne  of  my  wise  masters  learned  in  the  law.*'  {Littleton,  394  b.) — 
"I  thought  it  safe  for  me  to  follow  the  grave  and  prudent  example 
of  our  worthy  author,  not  to  take  upon  me,  or  presume  that  the  reader 
should  thinke  that  all  that  I  have  said  herein  «to  be  law ;  yet  this  I 
may  safely  affirme,  that  there  is  nothing  herein  but  may  either  open 
some  windowes  of  the  law,  to  let  in  more  light  to  the  student  by 
diligent  search  to  see  the  secrets  of  the  law,  or  to  move  him  to  doubt, 
and  withal  to  inable  him  to  inquire  and  learne  of  the  sages,  what 
the  law,  together  with  the  true  reason  thereof,  in  these  cases  is." — Co, 
IAtt.  395  a. 
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or  a  decided  case,  without  consulting  a  text-writer 
upon  the  particular  subject.  A  statute  often  em- 
braces much  less  or  much  more  than  it  seems  to 
do ;  and  the  case  may  have  been  overruled,  or  may 
have  been  wrongly  decided,  or  may  be  open  to  a 
distinction,  which  the  perusal  of  a  text-book  might 
have  suggested.  The  only  absolutely  safe  course, 
therefore,  to  be  adopted  in  practice,  where  a  point 
appears  to  be  open  to  any  degree  of  doubt  whatever, 
is,  to  consult  some  modern  book  upon  the  specific 
subject  with  which  the  practitioner  is  concerned, 
and  to  refer  to  the  authorities  cited  therein,  and 
the  subsequent  statutes  and  cases,  under  the  light 
derived  from  that  generally  accurate  knowledge  of 
the  principles,  rules,  points,  and  analogies  of  law, 
with  which  his  mind  has  been  stored  by  the  study 
of  sound  text-books  of  a  general  character. 

So  far  as  regards  the  law  anterior  to  the  year 
1831,  the  book  is  founded  almost  exclusively  on 
certain  standard  works,  which  are  in  the  hands  of 
most,  and  should  be  in  the  hands  of  all  members  of 
the  profession.  So  far  as  regards  the  law  subse- 
quent to  the  year  1830,  it  is  founded  partly  on 
those  works,  and  partly  on  the  Statutes  and  Ke- 
ports  themselves ;  the  writer  having  searched  all 
the  authorised  English  Reports  since  that  period. 
With  so  wide  a  field  before  him,  to  have  had  re- 
course to  the  Reports  and  Statutes  themselves 
prior  to  that  period,  would  have  been  a  labour  too 
great  to  be  reasonably  expected  of  any  man ;  and 
it  would  have  been  unnecessary,  as  the  law  anterior 
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to  that  time  is  embraced  in  approved  text-books. 
And  even  of  these,  the  writer  has  found  it  neces- 
sary to  confine  his  research  to  a  few,  lest,  by 
attempting  too  much,  he  should  never  be  able  to 
complete  what  he  had  commenced,  or  should 
expand  his  work  to  an  undue  length. 

The  subject  being  of  a  general  character,  the 
text-books  on  which  the  work  is  chiefly  founded 
are  these :  Coke  upon  Littleton,  with  Hargraves 
and  Butler's  Notes;  Sheppard's  Touchstone,  by 
Preston;  the  second  volume  of  Blackstone's 
Commentaries;  Cruise's  Digest;  Story's  Equity 
Jurisprudence ;  Spence's  Equitable  Jurisdiction  ; 
and  Burton's  Compendium  of  the  Law  of  Keal 
Property  (a).  But  many  points  have  also  been 
derived  from,  and  many  references  have  been 
made  to,  the  Law  of  Vendors  and  Purchasers, 
by  Lord  St.  Leonards  (to  whom  the  profession  and 
the  public  are  so  deeply  indebted  for  his  Lordship's 
most  valuable  works,  as  well  as  for  the  various 
important  measures  which  he  has  introduced  in 
Parliament) ;  the  Treatise  of  Powers,  by  the  same 


00  The  3rd  edition  of  Cruise  was  used  ;  but  the  references  being  to 
the  titles,  chapters,  and  sections,  or  paragraphs,  in  Cruise,  they  will 
apply  to  any  edition.  Some  additional  paragraphs  occur  in  the  later 
editions  ;  but  the  titles  and  chapters  being  the  same,  and  there  being 
marginal  notes,  the  points  will  be  found  without  any  difficulty,  even 
in  those  editions.  And  most  persons  possess  the  third  or  one  of  the 
earlier  editions.  The  references  will  also  apply  to  any  edition  of  Story 
or  Burton.  Burton's  Compendium  contains  a  very  large  collection  of 
points  in  a  small  compass,  and  is  one  of  the  soundest  books,  but  it 
relates  only  to  real  property,  and  was  written  before  so  many  statutory 
changes  were  made  and  before  such  an  enormous  number  of  cases  were 
decided. 
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most  learned  author ;  the  Treatise  on  Mortgages 
(3rd  edit.),  by  that  very  learned  and  eminent 
Conveyancer,  the  late  Mr.  Coote;  J  arm  an  and 
Bythewood's  Conveyancing  (3rd  edit.),  by  Mr. 
George  Sweet;  Roper's  Legacies  (4th  edit.),  by 
Mr.  Henry  Hopley  White ;  Fearne's  Contin- 
gent Remainders  and  Executory  Devises,  with 
the  Treatise  on  Executory  Interests  in  Real  and 
Personal  Property,  annexed  to  the  10th  edition 
of  that  work,  by  the  writer  of  these  pages ;  and 
some  other  works  which  are  referred  to. 

When  the  writer  has  taken  any  point  or  borrowed 
any  idea  from  any  other  work,  he  has  been  careful 
to  acknowledge  it;    and,   except  in   some   cases 
where  he  had  previously  consulted  the  authorities 
himself,  he  has  simply  referred  to  such  work,  leav- 
ing the  reader  to  have  recourse,  for  the  original 
authorities  in  support  of  any  such  point  of  law,  to 
the  particular  text-book  from  which  it  has  been 
taken ;   it  being  the  design  of  the  writer  not  to 
render  the  possession  of  any  of  the  books  referred 
to  less  necessary  than  it  was  before,  but  to  provide 
a  new  work  to  be  used  in  addition  to  the  existing 
treatises,  for  the  purpose   of  supplying  the  want 
already  adverted   to.     Indeed,   besides    the  vast 
mass  of   obsolete  and  unsettled    points,   and  of 
points  that   may  be  left  for  investigation  when 
the    occasion    arises,    which    are    contained    in 
those    books,    but  which  have    been  omitted  in 
this  Compendium,  there  are  many  points  which 
it  would    be    advantageous,    though    it    be    not 
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absolutely  necessary,  to  bear  in  mind,  and  which 
the  writer  could  have  inserted  in  these  pages, 
from  the  above-mentioned  text-books  on  particular 
heads  of  law,  but  he  deemed  it  more  proper  to 
leave  the  reader  to  resort  for  such  points  to 
those  works  themselves. 

How  to  notice  the  modern  statutes,  was  a  question 
which  the  writer  had  great  difficulty  in  deciding. 
To  have  given  in  full  all  the  enactments  relating  to 
the  subject,  would  of  course  have  quite  overloaded 
the  work,  and  swelled  it  out  to  a  very  large  size. 
Again,  to  have  noticed  all  the  enactments  briefly 
appeared  to  be  only  of  use  in  apprizing  the  reader 
that  there  are  enactments  of  such  a  general  pur- 
port and  effect,  without  giving  him  an  accurate 
view  of  those  enactments.  A  third  mode  therefore 
has  been  adopted,  namely  to  treat  the  Statute 
Law  in  the  same  way  as  the  unwritten  law — 
that  is,  to  notice  such  only  of  the  enactments  as 
appeared  necessary  to  be  borne  in  mind,  as  dis- 
tinguished from  those  which  may  be  left  for  inves- 
tigation pro  re  nata,  and  generally  (as  the  only 
thoroughly  satisfactory  course)  to  give  verbatim 
the  enactments  so  noticed.  From  this,  however, 
he  has  excepted  certain  very  lengthy  Acts,  which 
all  practitioners  possess,  and  the  effect  only  of 
which  he  has  given. 

In  some  instances  where  the  words  of  a  statute 
have  been  given  verbatim,  the  writer  has  prefixed 
to  them  an  abridged  statement,  which  may  serve 
as  some  help  to  the  student. 
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As  the  work  has  swelled  out  to  a  greater  size 
than  was  contemplated,  the  decisions  upon  the 
modern  statutes,  being  easily  referred  to  when 
required,  are  generally  omitted.  They  are  col- 
lected in  the  works  of  Lord  St.  Leonards  and  Mr. 
Shelford  on  the  New  Statutes,  and  in  Chitty's 
Collection  of  Statutes. 

As  this  is  a  Compendium  of  the  Law  of  Pro- 
perty, connected  with  conveyancing,  points  of 
practice  or  usage  which  have  not  been  the  subject 
of  enactment  or  decision  are  generally  omitted; 
and  points  of  practice  which  have  been  the  subject 
of  enactment  or  decision  are  also  omitted,  where 
they  may  be  safely  left  to  be  investigated  for  the 
occasion.  They  will  be  found  in  the  works  of  Lord 
St.  Leonards,  in  Jarman  and  Bythewood's  Convey- 
ancing by  Mr.  George  Sweet,  and  in  the  writings 
of  Mr.  Preston,  etc. 

The  student  is  recommended  to  read  through 
this  Compendium  twice  at  the  least,  and  then 
mentally  to  engraft  upon  it,  as  it  were,  additional 
portions  of  the  works  referred  to,  in  illustration 
and  enlargement  of  the  knowledge  these  pages 
are  intended  to  furnish. 
It  is  divided  into  Four  Parts  : — 
Part  I.  Of  the  several  Kinds  of  Things  consti- 
tuting the  subjects  of  conveyancing. 

Part  II.  Of  the  several  Kinds  of  Interests  in 
Things  constituting  the  subjects  of  conveyancing. 
Part  III.    Of  the  Title  to  Things  constituting 
the  subjects  of  conveyancing. 
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Part  IV.  Of  certain  Persons  and  Miscellaneous 
Heads  of  Law  connected  with  conveyancing  (a). 

Some  of  the  chapters  or  sections  have  a  scanty 
appearance.  But  this  has  arisen  partly  from  the 
principle  of  selection  above  adverted  to,  and  partly 
from  the  endeavour  to  devise  as  accurate  and  per- 
spicuous an  arrangement  of  the  subject  as  possible, 
and  one  that  might  be  convenient  for  the  purpose 
of  annotation  by  the  reader ;  which  has  produced 
a  greater  subdivision  than  that  which  might 
otherwise  have  been  adopted. 

To  select,  abridge,  arrange,  combine,  and  digest, 
and,  in  very  many  instances,  to  define,  correct, 
qualify,  harmonise,  deduce,  and  distinguish,  has 
involved  the  perusal  of  many  thousands  of  pages 
of  text-books,  the  search  of  a  very  great  number  of 
volumes  of  reports,  and  some  years  of  perplexing 
thought  and  arduous  labour. 

That  a  work  relating  to  so  vast  a  subject,  and 
comparatively  in  so  small  a  compass,  should  not  be 
liable  to  the  charge  of  a  number  of  omissions  and 
inadvertences,  can  hardly  be  reasonably  expected. 
And  therefore,  although  the  manner  in  which  his 
other  labours  in  legal  authorship  have  been  re- 
ceived by  several  of  the  Judges  and  of  the  leading 
Members  of  the  Bar  encouraged  the  writer  to  make 

(a)  For  a  concise  work  on  the  Law  of  Property,  twt  connected  with 
Conveyancing,  the  reader  is  referred  to  the  Author's  "  Manual  of 
Common  Law,"  founded  on  about  seventy  text-books,  and  the  subse- 
quent statutes  and  cases,  and  comprising  the  fundamental  principles, 
and  the  points  most  usually  occurring  in  daily  life  and  practice  (9th 
edition). 
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the  present  attempt  to  facilitate  a  knowledge  of 
the  Law  of  Property,  so  far  as  it  primarily  bears 
upon  Conveyancing,  and  consequently  is  also  con- 
nected   with    Equity    and    Common    Law,    and 
although  the  time  expended  upon  the  undertaking 
has  far  exceeded  that  which  a  book  upon  any  par- 
ticular  subject  would  have  required,  yet  it  is  with 
the  utmost  diffidence  that  he  ventured  to  submit 
the  present  work  to  the  Profession.     Though  it 
may  fall  far  short  of  what  he,  so  far  as  the  time  at 
his  command  would  permit,  has  endeavoured  to 
make  it,  yet  he  trusts  it  is  calculated  to  prove  a 
valuable  nucleus  of  that  generally  applicable  and 
useful,    and    therefore    really  practical    learning, 
which  it  is  needful  for  every  one  to  appropriate 
to   himself,    and  around    which   he   may   readily 
agglomerate    such   further   "  amiable   and   admir- 
able secrets   of   the  law  * '  (a)   as  he   may  think 
expedient   and  possible  to    be   stored  up  in  his 
mind.     And  the  Author  has  had  the  satisfaction 
of  receiving   ample   testimony  to    its  usefulness, 
whether  as  a  book  to  be  read  and  got  up,  or  as 
a  book  to  be  referred  to,  for  the  rapid  exigencies 
of  daily  practice. 

J.  W.  S. 

Jt/iuary.  187<>. 

(a)  Co.  Litt.  71  a. 
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ADDENDA   ET    CORRIGENDA. 


ImtpiiTATioM  Clause  in  the  Stat.  1  Vict.  c.  26. 

fteikt  1  Vict  c.  26,  s.  1,  it  is  enacted,  "  that  the  words  and 
eiptWBOM  hereinafter  mentioned,  which  in  their  ordinary 
■gmfication  have  a  more  confined  or  a  different  meaning, 
Ad  in  this  Act,  except  where  the  nature  of  the  provision 
or  the  context  of  the  Act  shall  exclude  such  construction, 
be  interpreted  as  follows  ;  (that  is  to  say,)  the  word  '  will '    WiU- 
ibll  extend  to  a  testament,  and  to  a  codicil,  and  to  an 
appointment  by  will  or  by  writing  in  the  nature  of  a  will  in 
aerate  of  a  power,  and  also  to  a  disposition  by  will  and 
tertament  or  devise  of  the  custody  and  tuition  of  any  child 
bjTirtae  of  an  Act  passed  in  the  12th  year  of  the  reign  of 
King  Charles  the  Second,  intituled  An  Act  for  taking  away 
tie  Court  of  Wards  and  Liveries,  and  Tenures  in  capite  and  by 
KaigkU  Service,  and  Purveyance,  and  for  settling  a  revenue  upon 
Bis  Majesty  in  lieu  thereof  or  by  virtue  of  an  Act  passed  in 
the  Parliament  of  Ireland  in  the  14th  and  15th  years  of  the 
nign  of  King  Charles  the  Second,  intituled  An  Act  for 
tstmg  away  the  Court  of  Wards  and  Liveries  and  Tenures  in 
espite  and  by  Knights  Service,  and  to  any  other  testamentary 
opposition;    and  the  words  'real  estate1  shall   extend  to  "Real 
manors,  advowsons,    messuages,  lands,    tithes,  rents,   and 
whether  freehold,  customary  freehold,  tenant 
customary  or  copyhold,  or  of  any  other  tenure,  and 
whether   corporeal,  incorporeal,  or  personal,    and   to    any 
undivided  share  thereof,  and  to  any  estate,  right,  or  interest 
(other  than  a  chattel   interest)    therein ;    and  the  words 
1  personal  estate '  shall  extend  to  leasehold  estates  and  other  "  p<**?.nAl 
chattels  real,  and  also  to  moneys,  shares  of  Government  and 
other  funds,  securities  for  money  (not  being  real  estates), 
debts,  choses  in  action,  rights,  credits,  goods,  and  all  other 
property  whatsoever  which  by  law  devolves  upon  the  executor 
or  tdministrator,  and  to  any  share  or  interest  therein  ;  and 
•very  word  importing  the  singular  number  only  shall  extend  Singular. 
ttd  be  applied  to  several  persons  or  things  as  .well  as  one 
person  or  thing  ;  and  every  word  importing  the  masculine  Masculine. 
gender  only  shall  extend  and  be  applied  to  a  female  as  well 
*  a  male/'    {See  footnote  (a)  on  next  page). 


lxxxvi  ADDENDA  BT  CORRIGENDA. 

Interpretation  Clause  in  the  Stat.  22  &  23  Vict,  c. 

By  the  stat  22  &  23  Vict  c.  35,  s.  25,  it  is  enacted  that  "  n 

construction  of  the  previous  provisions  in  this  Act  the 

"Land.**  <  land  '  ghaii  be  taken  to  include  all  tenements  and  here 

ments,  and  any  part  or  share  of  or  estate  or  interest  ii 
tenements  or  hereditaments  of  what  tenure  or  kind  so* 


gagor, 


"Mo£r  and  the  term  'mortgage'  shall  be  taken  to  include  < 

instrument  by  virtue  whereof  land  is  in  any  manner  oonvi 
assigned,  pledged,  or  charged  as  security  for  the  repay 
of  money  or  money's  worth  lent,  and  to  be  reconveyw 
assigned,  or  released  on  satisfaction  of  the  debt ;  and  the 
Mart-  '  mortgagor '  shall  be  taken  to  include  every  person  by  i 

any  such  conveyance,  assignment,  pledge,  or  charge  as  i 

"Mort.  said  shall  be  made ;  and  the  term '  mortgagee  *  shall  be ' 

ga8*a*  to  include  every  person  to  whom  or  in  whose  favour  anj 

conveyance,  assignment,  pledge,  or  charge  as  aforesaid  is 

**  Judg.  or  transferred :  the  term  'judgment'  shall  be  taken  to  in 

registered  decrees,  orders  of  Courts  of  Equity  and  1 
ruptcy,  and  other  orders  having  the  operation  of 
ments  "  (a). 

Par.  146,  in  marginal  note,  after  "  created  "  insert  "  by.1' 
„    273,  n.  (a)  for  "  Hughe  "  read  «  Hughes." 
„    686,  n.  (6),  and  par.  687,  n.  (c),  for  "  113th  "  read  "  13th/ 
„    1092  b,  n.  (a)  after  "  Bellamy  "  add  "  and  Metropolitan 

of  Works." 
„    1291,  in  third  marginal  note,  for  "  heir  "  read  "heirs." 
„    1540,  n.(e),/or"§"  read  "s." 

„    1615,  n.  (c),  for  "  V.R."  read  "W.R.,"  and  add  «L. 
Ch.  D.  646." 
Page  833,  n.  (a),  line  3,/ar  "  24  "  read  «  25." 
Par.  3155,  last  line,  for  "  23  and  24  "  read  "  13  and  14." 
w    3349,  marginal  note,  for  "  Who  aliens  are  "  read  "  Wl 
aliens." 
Page  1476,  in  schedule,  line  8  from  bottom,  for  "  benefice,  or 
il  benefice)  or." 
Note. — The  printer,  in  some  instances,  altered  the  word  " 
into  "  f emme,"  after  the  sheets  were  returned  for  press. 

(a)  As  the  provisions  of  these  two  Acts  necessarily  lie  scattered 
in  this  work,  this  seemed  as  convenient  a  place  as  any  other  fo: 
interpretation  clauses. 
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In  the  following  pages  it  is  proposed  to  consider — 

I.  The  several  kinds  of  things  constituting  the  subj 

CONVEYANCING. 

( 1.  Things  Real. 
( 2.  Things  Personal. 

f  1.  Chattels  Real. 

(  2.  Chattels  Personal. 

!1.  Things  Corporeal 
2.  Things  Incorporeal,  as 
t\.  Annuities. 

2.  Rents. 

3.  Advowsons. 

4.  Tithes. 

5.  Commons. 

6.  Franchises  or  Liberties. 
*7.  Ways,  etc. 

II.  The  several  kinds  of  interests  in  things  const] 

THE  SUBJECTS  OF  CONVEYANCING  [some  of  which  de; 

or  are  affected  by  (1)  Conditions,  (2)  Limitations]. 
First,  in  Things  Real, 

/l.  Freehold  Interests  (so  termed  in  reference  to  tei 

1.  Interests  in  hereditaments  of  common  or  c 
Socage  tenure. 

2.  Interests  in  hereditaments  of  Gavelkind  tc 

3.  Interests  in  hereditaments  of  Burgage  ten 

4.  Interests  in  hereditaments  of  Grand  Se 
tenure. 

5.  Interests  in  hereditaments  of    Petit    Se 
tenure. 

6.  Interests    in    hereditaments    of    Frank: 
i  tenure. 

v2.  Copyhold  Interests. 

(1.  Ordinary  Copvholds. 
■J  2.  Free  Copyholds,   or   Customary  Freeho 
(  eluding  Antient  Demesne. 

'1.  Freehold  Interests  (so  termed  in  reference  to  du 
.  1 .  Freeholds  of  Inheritance. 

( 1.  Estates  in  Fee  simple. 
j  2.  Limited  Fees. 

1.  Base  or  Qualified  Fees. 
<  1 2.  Fees  subject  to  a  condition  sub 

or  conditional  limitation. 

3.  Conditional  Fees  at  Common  L 

4.  Fees  Tail. 
2.  Freeholds  not  of  Inheritance. 

1.  Estates  for  Life,  specifically  so  call* 

2.  Estates  tail,  after  possibility  of  is 
tinct. 

3.  Estates  by  the  Curtesy. 
/4.  Estates  in  Dower,  Freebench,  an< 
V  ture. 

Interests  less  than  Freehold. 


1st.  < 


{ 


/' 


2nd 


. 


i: 


1: 
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1.  Estates  for  Tears. 

2.  Estates  at  Will. 

3.  Interests  by  Sufferance. 
,4.  Chattel  Interests  created  for  special  purposes. 

3^(1-  Interests  in  Severalty. 
1 2.  Interests  in  Community. 
(\.  In  Joint  Tenancy. 

2.  By  Entireties. 

3.  In  Coparcenary. 

4.  In  Common. 

(1.  Merely  Legal  Interests  :  and  herein  of  Uses. 
4th.  j2.  Merely  Equitable  Interests  or  Trusts. 
'3.  Both  Legal  and  Equitable  Interests. 

/ 1.  Vested  Interests  or  actual  Estates. 
(  1 .  Present  Vested  Interests. 
(  2.  Future  Vested  Interests. 

(  1.  Vested  Remainders. 

|  2.  Reversions. 

2.  Executory  Interests,  or  Interests  only,  as  distinguished 
from  actual  Estates,  whether  created  by  executory 
devise,  or  by  executory  limitation  by  way  of  use. 

,  v    (  1.  Certain. 
w    { 2.  Contingent. 

/ 1.  Contingent  Remainders. 
&M  I  2.  Springing  Interests. 

/n  J  3.  Alternative  Interests. 
*  '    '  4.  Interests  augmented  in  a  given  event. 

5.  Interests  diminished  in  a  given  event. 

6.  Interests  under  Conditional  Limitations. 

3.  Rights  of  Entry  or  Action. 

4.  Mere  Possibilities. 

5.  Mere  Adverse  Possessions. 

6.  Expectancies  of  heirs  apparent  or  heirs  presumptive. 

7.  Powers. 

8.  Charges. 

9.  Liens. 

rl.  Absolute  or  Indefeasible  Interests. 
12.  Defeasible  Interests :  and  herein  of  Mortgages  of  real 
Wl{  property,  and  interests  under  Statutes  Merchant, 

Statutes  Staple,  Recognisances,  Judgments,  Decrees, 
Orders,  and  Rules  of  Court,  and  Elegit. 


[Secondly, 
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L  {2! 
(3. 


aw 


Secondly,  in  Things  Personal  (a). 

1.  Absolute  or  Unlimited  Interests. 

2.  Limited  Interests. 
2_j    J  1.  Interests  in  Severalty. 

*     2.  Interests  in  Community. 

1.  In  Joint  Tenancy. 

2.  By  Entireties. 

3.  In  Common. 

1.  Merely  Legal  Interests. 
3rd.  •(  2.  Merely  Equitable  Interests. 

Both  Legal  and  Equitable  Interests. 

/ 1.  Vested  Interests. 

1.  Present  Vested  Interests. 

1 2.  Future  Vested  Interests,  such  as  Vested  quasi 
Remainders  and  Reversions,  both  of  which  are 
frequently  termed  Reversionary  Interests. 

2.  Executory  Interests. 
n    |1.  Certain. 
w    ( 2.  Contingent. 

/I.  Contingent  quasi  Remainders. 
4th.  I  1 2.  Springing  Interests. 

,, s    J  3.  Alternative  Interests. 
*  '    1 4.  Interests  augmented  in  a  given  event. 

5.  Interests  diminished  in  a  given  event. 

V6.  Interests  under  Conditional  Limitations. 

3.  Choses  in  action. 

4.  Expectancies  of  next  of  kin. 

5.  Powers. 

6.  Charges. 
J.  Liens. 

{1.  Absolute  and  Indefeasible  Interests. 
2.  Defeasible  Interests :  and  herein  of  Mortgages  of  per- 
sonal property. 

m.  The  title  to  things  constituting  the  subjects  op  con- 
veyancing. 

1.  Marriage. 

2.  Descent,  Succession,  and  Administration. 

3.  Escheat. 

4.  Occupancy. 

5.  Alluvion  and  Dereliction. 

6.  Prescription. 

7.  Adverse  Possession,  and  the  Operation  of  the  Statutes 
of  Limitation. 

8.  The  Operation  of  the  Land  Registry  Act,  1862,  the  De- 
claration of  Title  Act,  1862,  and  the  Land  Transfer  Act, 
1875. 

9.  Forfeiture. 


/ 


10.  Bankruptcy. 
^11.  Alienation. 


(a)  Although  a  separate  analysis  is  here  given  of  Interests  in  Things 
Personal  as  connected  with  conveyancing,  yet  the  Law  of  Personal  Pro- 
perty iajnot  separately  discussed  in  the  following  work,  but  in  connection 
with  the  Law  of  Real  Property. 
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4. 

Vs. 


By  Mere  Written  Agreement. 
By  Deed. 

Those  Deeds  which  are  termed  Conveyances  are — 
/ 1.  Common  Law  Conveyances. 

1.  Feoffments. 

2.  Gifts. 

3.  Grants. 

4.  Bargains  and  Sales. 

5.  Leases  and  Underleases. 

6.  Exchanges. 

7.  Partitions. 

8.  Releases. 

9.  Confirmations 

10.  Surrenders. 

11.  Assignments. 

12.  Defeasances. 
\    13.  Disclaimers. 

2.  Statutory  Conveyances,  which  (without  reckon- 
ing feoffments  ami  bargains  and  sales,  when 
made  to  uses)  are — 

1.  Covenants  to  stand  seised. 

2.  Deeds  of  lease  and  release. 

3.  Statutory  releases. 

4.  Statutory  grants. 

5.  Deeds  to  lead  and  declare  uses. 

6.  Deeds  of  revocation  of  uses. 

7.  Deeds  of  appointment  under  powers. 

8.  Leases  under  powers. 

9.  Bargains  and  sales  under  the  Fines  and 
Recoveries  Abolition  Act. 

10.  Concise  Conveyances  and  Leases  under 
stats.  8  &  9  Vict.  cc.  119, 124,  and  25 
&  26  Vict.  c.  53.  Also  Statutory 
Mortgages,  and  Short  Forms  of  Deeds 
under  stat.  44  &  45  Vict.  c.  41. 

Deeds  other  than  Conveyances.    Such  are — 

1.  Deeds  of  covenants  or  agreement. 

2.  Bonds. 
.3.  Declarations  of  trust. 

Deeds  when  considered  with  reference  to  the  purpose  to  be 
effected  by  them,  are — 

1.  Purchase  deeds. 

2.  Mortgage  deeds. 

3.  Marriage  Settlements. 

4.  Deeds  of  Indemnity. 
Composition  or  Creditors*  Deeds,  etc. 

By  Matter  of  Record. 

1.  Private  Act. 

2.  Royal  Grant. 

3.  Fine. 
.4.  Recovery. 

By  Voluntary  Grant  and  Admittance,  or  by  Surrender 
and  Admittance,  or  by  Bargain  and  Sale  and  Admittance, 
or  by  Recovery,  in  the  case  of  Copyholds. 

By  Will. 


v 


* 
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IV.  Certain  persons  and  miscellaneous  heads  of  law  con- 
nected WITH  CONVEYANCING. 

1.  Certain  Persons  connected  with  Conveyancing — 

.1.  Executors  and  Administrators. 

2.  Trustees. 

3.  Married  Women. 

1 4.  Infants. 

1 5.  Illegitimate  Children. 

6.  Persons  of  unsound  mind. 

7.  Aliens. 
-8.  Corporations. 

2.  Some  Miscellaneous  Heads  of  Law  connected  with  Conveyancing — 

1.  Waste. 

2.  Merger. 

3.  Conversion. 

4.  Election. 

5.  Satisfaction. 


INTRODUCTORY  OUTLINE. 


Ik  explanation  of  the  foregoing  Analysis,  and  by  way  of 
father  introduction  to  the  present  Compendium,  the  fol- 
lowing Outline  (a)  of  the  subject  may  be  of  use  to  the 
student : — 

I  With  regard  to  the  several  kinds  of  Things  constituting 
fa  Subjects  of  Conveyancing ,  it  will  have  been  seen  that 
they  are  either  real  or  personal.  Things  real  are  those 
fftich  are  permanent  and  immovable  ;  such  as  land  and 
bnfldings.  Of  things  personal,  some  are  termed  chattels 
Hal,  consisting  of  estates  for  years,  and  other  interests  in 
things  real  which  in  early  times  were  of  short  duration  ; 
*hile  other  things  personal  are  termed  chattels  personal, 
because  they  do  not  concern  real  estate,  but,  for  the  most 
Prt,  are  connected  with,  or  may  accompany,  the  person  of 
the  owner  ;  such  as  money,  garments,  furniture,  cattle. 

Things  are  further  divided  into  things  corporeal,  which 
tie  objects  of  sense,  and  things  incorporeal,  which  are 
°bject«  of  the  mind  alone.  Thus,  land  is  a  corporeal  thing, 
tot  an  annuity  or  a  right  to  a  yearly  payment,  is  an  in- 
°°fporeal  thing ;  as  also  is  a  rent,  which  is  a  right  to  a 
Periodical  payment  or  render,  in  respect  of,  or  as  a  charge 
°n  land ;  although  the  money  or  other  thing,  which  is  the 
fruit  of  such  annuity  or  rent,  is  of  a  corporeal  nature.  Ad- 
V0WBON8  and  presentations,  which  are  rights  of  present- 

(*)  For  more  formal  and  precise  definitions,  the  student  is  referred  to  the 
^  of  the  work. 
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ing  to  a  benefice  (the  former,  from  time  to  time,  and  the 
latter  at  a  particular  time)  ;  and  tithes,  or  a  right  to  a 
tenth  of  the  increase,  were  incorporeal  things  ;  although 
the  rectory,  to  the  possession  of  which  the  advowson  or 
presentation  confers  the  title,  and  the  money  which  was 
payable  in  respect  of  the  right  to  a  tenth  of  the  increase, 
are  corporeal.  So,  a  right  of  taking  or  using  some  portion 
of  that  which  another's  lands,  woods,  water,  etc.,  produce, 
which  is  called  common,  is  an  incorporeal  thing;  though 
the  produce  so  taken  or  used  is  corporeal.  And  of  the 
same  incorporeal  nature  are  franchises  or  liberties, 
which  are  royal  privileges  in  the  hands  of  a  subject ;  and 
ways,  or  private  rights  of  going  over  ground  belonging  to 
other  persons. 

Such  things,  whether  real  or  personal,  corporeal  or  in- 
corporeal, as,  on  the  death  of  the  person  entitled  to  them, 
pass  to  his  heir,  are  termed  hereditaments. 

II.  With  regard  to  the  several  kinds  of  Interests  in 
Things  constituting  the  Subjects  of  Conveyancing,  some- 
times estates  or  interests  are  only  to  arise  in  a  given  event, 
and  are  therefore  said  to  depend  on  a  condition  prece- 
dent :  as  where  a  man  grants  that  if  a  particular  event 
should  happen,  A.  shall  have  an  estate.  Every  kind  of 
interest  is  subject  to  a  general  limitation,  that  is,  a  limit 
or  bound,  either  by  express  words  or  by  construction  of 
law,  which  denotes  the  general  class  or  denomination,  in 
point  of  quantity  or  duration,  to  which  such  interest  belongs : 
as  to  A.  and  his  heirs,  or  to  A.  for  life,  for  years,  or  at 
will.  But  sometimes  interests  are  made  determinable  in  a 
given  event,  before  they  have  endured  as  long  as,  according 
to  the  general  limitation,  they  might  have  endured  but  for 
such  event.  When  this  determinable  quality  forms  an 
additional  original  limit  or  bound  of  the  estate  or  interest, 
it  is  called  a  special  or  collateral  limitation  :  as  when 
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an  estate  is  granted  to  A.  until,  etc.,  or  whilst  or  if,  etc. : 
though  the  term  limitation  is  frequently  used  to  denote  the 
entire  sentence  creating  and  actually  or  constructively 
marking  out  the  limits  or  bounds  of  an  estate  or  interest. 
When  the  determinable  quality  is  not  an  original  limit, 
tot  is  entirely  independent  of  the  measure  originally 
assigned  to  an  estate  or  interest,  it  forms  either  a  condition 
subsequent,  or  a  conditional  limitation,  or  a  condition  of 
cesser  and  acceleration.    Thus,  when  the  effect  of  such  a 
condition  is  simply  to  defeat  an  estate  or  interest,  without 
creating  another  estate  or  interest  in  the  room  of  the  one 
so  defeated,  the  condition  is  said  to  be  a  condition  subse- 
quent, properly  so  called  :  as  where  an  estate  is  granted  to 
^•j  subject  to  a  condition,  that  if  a  particular  event  should 
happen,  the  estate  shall  cease,  and  the  land  revert  to  the 
pantor.    But  when  the  condition,  while  it  involves  the 
^traction  of  one  estate  or  interest,  before  it  has  endured 
M  long  as  it  might  have  endured  but  for  such  condition, 
provides  for  the  creation  of  another  estate  or  interest  in  the 
room  of  the  estate  or  interest  so  destroyed,  such  condition 

• 

w  then  of  a  mixed  character, — partly  destructive  and 
Partly  creative  or  accelerative, — subsequent  in  one  respect 
*Bd  precedent  in  another, — and  is  either  a  conditional 

r^ffTATION  Or  a  CONDITION  OF  CESSER  AND  ACCELERATION: 

as  where  an  estate  is  granted  to  A.,  but  with  a  proviso,  that 
if  a  particular  event  happen,  such  estate  shall  cease,  and 
Ae  land  shall  go  to  B.,  to  whom  no  estate  is  limited  after 
the  estate  to  A. ;  or  where  an  estate  is  limited  to  A.  for 
life,  and  after  his  death  to  B.,  but  with  a  proviso  that 
if  A.  do  a  certain  act,  his  estate  shall  cease,  and  the 
land  shall  go  at  once  to  B.    The  first  is  a  conditional 
limitation  :  the  second  a  condition  of  cesser  and  accele- 
ration. 

All  landed  property  is  supposed  to  be  held  of  some 
lord  or  superior.     Hence,  all  kinds  of  land  as  well  as 
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buildings,  are  called  tenements,  the  possessors  thereo 
tenants,  and  the  manner  of  possession  tenurr. 

1 .  Things  real  are  either  of  freehold  or  of  copyhold  tenure 

Those  of  freehold  tenure  are  such  as  are  held  unde 

the  ordinary  deeds  of  assurance.    And  of  freehold  tenure* 

there  are  six  species  :  common  socage,  gavelkind,  bub 

GAGE,  GRAND  SERGEANTY,  PETIT  SERGEANTY,  and  FRANE 

almoign.  The  generality  of  freeholds  are  of  common  socag 
tenure,  except  in  Kent,  where  gavelkind  tenure  prevails 
Things  real  of  copyhold  tenure  are  such  as  are  hel 
of  the  lord  of  a  manor  by  copy  of  the  court  rolls  of  sue 
manor.  A  manor  is  a  district  which  formerly  belonge 
exclusively  to  a  lord  or  owner,  who  resided  there,  and  kef 
in  his  own  hands  so  much  land  in  that  district  as  was  nc 
cessary  for  the  use  of  his  household,  called  the  demesnes  c 
the  manor,  and  distributed  a  part  of  the  rest  (except  whs 
was  termed  the  waste  and  reserved  for  roads  and  common* 
among  certain  free  tenants,  who  held  by  deed  under  rent 
and  free  services,  and  whom  the  present  free  copyholdei 
or  customary  freeholders  represent ;  and  the  remainde 
among  villeins  or  serfs,  who  held  the  same  at  the  will  c 
the  lord,  and  from  whom  have  sprung  the  ordinary  copy 
holders  of  manors,  who  now  hold  only  nominally  at  th 
will  of  the  lord,  but  according  to  the  custom  of  th 
manor ;  having,  by  a  series  of  immemorial  encroachment 
on  the  lord,  established  a  customary  right  to  those  estate 
which  before  were  held  really  and  absolutely  at  the  lord' 
will  (a).  Ordinary  copyholds  are  expressed  to  be  hel 
at  the  will  of  the  lord  of  the  manor ;  but  free  copyhold 
or  customary  freeholds,  including  lands  in  antdbn 
demesne,  which  are  held  of  manors  formerly  in  th 
possession  of  the  Crown,  are  not  expressed  to  be  so  helc 

(a)  See  2  BL  Com.  90-  96  ;  1  Cm.  D.  Prelim.  Divert,  c  8,  §  8—7. 
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In  the  case  of  the  fonner,  however,  as  already  intimated,  the 
will  of  the  lord  is  ascertained  and  defined,  by  the  custom  of 
the  manor;  and,  in  general, ordinary  copyholders  may  have 
estates  of  the  same  duration  and  certainty  as  freeholders. 

2.  When  the  term  freehold  is  applied  to  the  heredita- 
ments themselves,  it  denotes  their  tenure,  and  is  opposed 
to  copyhold.    But  when  the  term  freehold  is  applied  to 

an  ESTATE  OR  INTEREST  IN  AN  HEREDITAMENT,  that  i8,  to  the 

connection  which  subsists  between  an  hereditament  or  thing 
capable  of  being  inherited  and  the  owner  of  such  heredita- 
ment, the  term  freehold  then  denotes  the  duration  of  such 
estate  or  interest,  and  is  opposed  to  an  estate  or  interest 
less  than  freehold.     Thus,  estates  or   interests  in  real 
property,  whether  of  freehold  or  of  copyhold  tenure,  when 
considered  with   reference  to  their  duration,  are  either 
toehold  or  less  than  freehold.    And  estates  or  in- 
terests of  freehold  duration  are  either  freeholds  of  in- 
heritance or  freeholds  not  of  inheritance.    An  estate 
or  interest  which  is  not  confined  to  a  given  number  of 
years  or  at  will  only,  whether  it  be  an  estate  descendible 
to  a  person's  heirs  generally  or  to  a  particular  class  of 
heirs,  or  for  the  life  of  himself  or  another  person,  is  a 
freehold  as  regards  duration :  whereas,  if  it  is  confined  to  a 
given  number  of  years,  however  many  they  may  be,  or  if 
it  is  at  will  only,  it  is  but  a  chattel  interest.     But  no  such 
distinction  exists  in  the  case  of  personalty ;  for  every 
interest  in  personalty  is  but  a  chattel  interest. 

Freeholds  of  inheritance  are  either  estates  in  fee 
simple,  briefly  termed  estates  in  fee,  which  are  absolute 
estates  of  inheritance  descendible  to  the  heirs  general  of 
the  person  to  whom  such  estates  are  given,  whether  they 
he  his  children  or  other  relatives  ;  or  limited  fees,  which 
are  estates  of  inheritance  of  a  restricted  kind.  Limited 
fees  are  of  four  kinds  :  base  or  qualified  fees,  which 

VOL.L  g 
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are  descendible  to  the  heirs  general,  bat  subject  to  a  limita- 
tion, restriction,  or  qualification  ;  fees  subject  to  a  con- 
dition sr^EvrEXT.  or  conditional  imitation  ;  fees 
conditional  at  the  COMMON  law.  which   are   estates 
descendible  to  the  heirs  of  the  bodies  of  the  persons  to 
wh)ni  such  estates  are  siren,  in  hereditaments  not  en* 
tailable  ;  and  fees  tail,  which  are  estates  descendible  in 
like  manner,  in  hereditaments  entailable.     Fees  tail,  or 
estates   tail,  are  either   estates  tail   general,  that  is, 
descendible  to  all  the  heirs  of  the  bodv  of  a  sole  tenant 
in  tail.  «»r  all  the  heirs  of  his  bodv  of  a  certain  sex ;  or 
estates  tail  special,  that  is.  descendible  only  to  the 
heirs  of  the  bodies  of  a  particular  married  couple  who  are 
tenants  in  tail,  or  onlv  to  the  heirs  of  the  bodv  of  a  sole 
tenant  in  tail  by  a  particular  person.     And  when  estates 
tail,  whether  general  or  special,  are  only  descendible  to  a 
particular  sex.  they  are  called   estates  tail   male,  or 
estates  tail  female,  as  the  case  mav  be. 

Freeholds,  not  of  inheritance,  are  of  several  kinds : 
estates  for  life  specifically  so  called  ;  estates  tail  after  pos- 
sibility of  issue  extinct  :  estates  in  dower,  freebench,  or 
jointure  ;  and  estates  by  the  curtesy.  Some  estates  fob 
life  are  not  for  the  life  or  lives  of  the  grantees  or  devisees, 
but  for  the  life  or  lives  of  some  other  person  or  persons ;  in 
which  case  they  are  termed  estates  pour  autre  vie,  and 
such  other  person  or  persons  cestui  que  vie  or  cestuis  que 
vie.  An  estate  tail  after  possibility  of  issue  extinct 
arises  where  one  of  two  tenants  in  special  tail  dies,  or  the 
person  by  whom  alone  a  sole  tenant  in  special  tail  can 
have  issue  inheritable  under  the  entail  dies,  and  in  either 
case  there  happens  to  be  a  failure  of  issue  so  inheritable 
under  the  entail.  An  estate  by  the  curtesy  of  England 
is  an  estate  for  life,  which  a  husband  takes,  on  the  death 
of  his  wife,  in  her  lands  or  tenements,  if  he  has  had  issue 
by  her  capable  of  inheriting  them.     Dower  is  an  estate 


INTRODUCTORY   OUTLINE,  XC1X 

for  life,  to  which  a  woman  becomes  entitled,  on  the  decease 
of  her  husband,  in  one-third  of  his  real  property,  which 
any  issue  she  might  have  had  could  have  inherited  ;  unless 
such  estate  is  prevented,  barred,  or  lost.  One  mode  in 
which  it  may  be  barred,  is  by  a  legal  jointure,  which  is 
an  estate  for  the  life  of  the  wife,  or  some  greater  estate,  to 
commence  after  her  husband's  decease,  in  lieu  of  her  dower. 
Fbekbench  in  copyhold  answers  to  dower  in  freeholds  ; 
hit  in  some  manors  it  consists  of  the  whole  or  of  half,  or 
some  other  proportion  than  a  third,  of  the  husband's  lands 
and  tenements,  and  sometimes  it  is  not  for  life. 

Interests  less  than  freehold,  which  are  termed 
chattel  interests,  are  of  four  kinds  :  Estates  or  terms 
Wk  years,  of  which  nature  are  all  estates  for  a  given 
number  of  years,  or  from  year  to  year,  or  for  one  year,  or 
for  any  less  period  denoted  by  one  of  the  ordinary  divisions 
of  time ;  estates  at  will,  which  endure  so  long  as  both 
parties  choose  ;  interests  by  sufferance,  which  arise 
*hen  a  person  retains  possession  longer  than  he  has  any 
Me  to  retain  it ;  and  chattel  interests  created  for 

SPECIAL  PURPOSES. 

3.  Some  estates  or  interests  are  in  severalty  ;  others  in 
community.     Of  the  latter  there  are  four  kinds  :  (1)  An 
estate  in  joint  tenancy,  in  real  or  personal  property, 
*hich  arises  by  act  of  the  parties,  and  in  which  each  of 
the  owners  is  seised  or  possessed  per  my  et  per  tout,  i.e., 
toth  by  his  proportionate  share  and  by  the  whole  ;  in  con- 
sequence whereof  there  is  a  benefit  of  survivorship  between 
them.    (2)  An  estate  by  entireties,  which  arises  when 
feal  or  personal  property  is  given  to  husband  and  wife, 
*ho  do  not  take  by  moieties,  but  each  has  the  entirety. 
(3)  An  estate  in  coparcenary,  in  real  property,  which 
accrues  by  descent  to  two  or  more  co-heiresses  at  common 
law,  or  two  or  more  co-heirs  by  custom,  and  their  represen- 
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tafives,  and  in  which  the  owners  take  per  my  only,  and 
not  per  tout.  (4)  An  estate  in  common,  in  real  or  personal 
property,  in  which  the  owners  take  by  act  of  the  parties 
(and  not  by  act  of  law,  as  by  descent),  and  in  which  they 
take  per  my  only,  and  not  per  tout 

4.  Again,  interests  may  be  merely  legal,  that  is,  pos- 
sessory, as  opposed  to  beneficial ;  or  merely  equitably? 
that  is,  beneficial,  as  opposed  to  possessory ;  or  bot^ 
legal  and  equitable,  that  is,  both  possessory  and  bene- 
ficial. Legal  interests  may  arise  in  various  ways.  Oa^ 
of  these  is,  by  a  limitation  of  uses,  or  expressing  the  use^ 
to  or  for  which  an  estate  is  conveyed.  Since  the  statute 
of  Henry  VIII.,  called  the  Statute  of  Uses,  those  uses  upoz* 
which  that  statute  operates  are  thereby  converted  into  legaJ 
estates,  as  opposed  to  trusts,  which  are  equitable  estates  - 

5.  Some  interests  are  clothed  with  the  ownership  of 
which  the  land  or  other  subject  of  property  is  susceptible, 
while  other  interests  are  of  a  more  imperfect  character, 
being  interests  existing  apart  from  and  collateral  to  that 
ownership.     Interests,  in  the  widest  sense  of  the  term  (in 
which  it  is  used  to  denote  that  connection  which  subsists 
between  a  person  and  a  subject  of  property),  when  con- 
sidered in  this  relation,  may  be  divided  into  nine  different 
species :  vested  interests,  executory  interests,  rights  of  entry 
or  action,  mere  possibilities,  mere  adverse  possessions,  ex- 
pectancies of  heirs  apparent  or  heirs  presumptive,  powers, 
charges,  liens. 

A  vested  interest  or  actual  estate  is  the  actually 
acquired  ownership,  or  a  portion  thereof ;  and  is  either 
present  or  future.  One  kind  of  vested  interest  is  called 
a  vested  remainder.  When,  after  a  gift  of  a  portion  of 
ownership,  the  remaining  portion  or  the  proximate  part  of 
the  remaining  portion  of  ownership  is  also  disposed  of  by 
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the  same  instrument,  it  is  termed  a  remainder.  Another 
kind  of  vested  interest  is  called  a  reversion.  Thus, 
where  one  portion  or  several  portions  of  the  ownership  is 
or  are  disposed  of,  but  the  more  remote  portion  is  not  dis- 
posed of,  this  portion  so  undisposed  of  is  termed  a  rever- 
sion. So  that  in  the  case  of  a  gift  to  A.  for  life,  and  then 
to  B.  in  fee  simple ;  or  to  A.  for  life,  and  then  to  B.  for 
life  or  in  tail,  and  then  to  C.  in  fee  simple ;  the  estates 
given  to  B.  and  C.  are  remainders.  But  in  the  case  of  a 
gift  to  A.  for  life  or  in  tail,  by  a  tenant  in  fee  simple, 
without  any  further  disposition,  all  the  ownership  of  which 
the  land  is  susceptible,  after  the  death  of  A.  or  his  death 
and  failure  of  heirs  of  his  body,  being  undisposed  of, 
continues  in  the  grantor  or  testator,  and  constitutes  a 
reversion  in  fee. 

An  executory  interest,  which  may  be  either  certain 
or  contingent,  is  a  portion  of  ownership  to  be  acquired  at  a 
future  time  or  in  a  future  event,  whether  certain  or  con- 
tingent.   There  are  several  kinds  of  executory  interests. 
Such  are  contingent  remainders,  springing  interests,  inter- 
ests nnder  augmentative  limitations,  interests  under  dimi- 
nuent  limitations,  alternative  interests,  and  interests  under 
conditional  limitations.    A  contingent  remainder  is  a 
remaining  portion  or  the  proximate  part  of  a  remaining 
portion  of  ownership,  the  acquisition  whereof  is  made  to 
depend  on  a  contingency:  as  in  the  case  of  a  gift  to  the 
use  of  A  till  C.  returns  from  Borne,  and  after  such  return 
then  to  the  use  of  C.    A  springing  interest  is  an  interest 
to  arise  at  a  future  time,  or  on  a  future  event,  whether 
certain  or  contingent,  without  reference  to  and  without 
affecting  any  other  interest  at  all,  or  in  the  case  of  real 
estate,  any  other  interest  of  the  measure  of  freehold ;  as 
where  a  gift  is  made  to  the  use  of  A.  on  the  return  of  B. 
from  Borne,  without  any  preceding  gift.    An  alternative 
dttkrest  is  an  interest  to  arise  by  way  of  substitution,  in 
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case  of  a  preceding  interest  never  taking  effect :  as  where 
a  gift  is  made  to  A.  for  life ;  and  if  he  have  a  child  or 
children,  then  to  snch  a  child  or  children  in  fee  ;  but  if  he 
have  no  child,  then  to  B.  in  fee.    An  interest  increased 

IN   A   GIVEN   EVENT,   Or  an    INTEREST   UNDER   AN   AUGMEN- 
TATIVE limitation  (as  it  may  be  called  for  want  of  any 
other  specific  term),  is  an  interest  to  arise  on  a  condition 
by  way  of  increase  of  an  existing  interest.     An  interest 

DIMINISHED    IN   A   GIVKN   EVENT,    Or  an  INTEREST  UNDER  A 

diminuent  limitation  (as  it  may  be  called  for  want  of 
any  other  specific  term),  is  an  interest  to  arise  on  a  con- 
dition, in  lieu  of  a  higher  interest  given  by  the  same 
instrument.  And  an  interest  under  a  conditional 
limitation  is  one  which  is  to  take  effect  in  defeasance 
of  a  prior  interest :  as  in  the  case  of  a  gift  to  the  use  of 
A.  for  life  ;  but  if  B.  return  from  Borne,  then  immediately 
to  the  use  of  B.  for  life. 

Rights  of  entry  or  action  ;  mere  possibilities  of  the 
reverter  of  an  estate  or  of  the  accruer  of  a  right  of  entry 
for  recovery  of  an  estate,  as  distinguished  from  executory 
interests  and  actual  rights  of  entry  ;  mere  adverse  posses- 
sions by  persons  who  have  wrongfully  acquired  possession; 
expectancies,  or  hopes  of  succession  of  heirs  presumptive 
or  heirs  apparent ;  powers,  or  rights  reserved  to  or  con- 
ferred upon  a  person,  of  doing  some  act  in  the  law ; 
charges,  or  sums  of  money  payable  out  of  an  estate  ;  and 
liens,  or  holds  upon  estates  for  the  satisfaction  of  claims 
attaching  thereto ;  are  also  interests,  in  the  widest  sense 
of  the  term  already  mentioned,  which  are  collateral  to 
the  seisin,  property,  or  ownership. 

6.  Lastly,  interests  in  things  real  are  either  absolute  ob 
indefeasible  interests,  or  interests  which  are  defeasible, 
as  being  mere  securities,  or  being  liable  to  devestment 
by  an  action,  or  to  a  premature  determination.     Of  defea- 
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sible  interests  by  way  of  security,  some  are  termed  mort- 
gage, which  are  securities  created  by  means  of  a  transfer 
by  a  debtor  to  his  creditor  of  the  legal  or  equitable  owner- 
ship, subject  to  be  defeated  on  the  discharge  of  the  debt. 
There  are  also  defeasible  interests  by  way  of  security, 

by  STATUTE  MERCHANT,  STATUTE  STAPLE,  and  RECOGNI- 
SANCE, which  are  bonds  acknowledged  before  certain  legal 
functionaries,  for  securing  payment  of  debts,  and  upon 
which,  in  case  of  default  of  payment,  there  arises  a  right  to 
ht?e  and  hold  the  lands  of  the  debtors,  for  the  recovery  of 
the  debts.  And  other  securities  are  created  by  judgments, 
Dicaras,  orders,  and  rules  of  Court,  and  by  ELEGIT, 
which  is  a  writ  under  which  the  lands  of  a  debtor  are 
delivered  to  the  creditor  for  the  recovery  of  the  debt. 

Intrkbsto  in  things  personal  are  either  absolute  or 
unlimited,  or  only  limited,  according  as  they  embrace  the 
entire  ownership,  or  only  a  part  of  it.  We  have  seen  that 
they  may  be  either  in  severalty  or  in  community,  but  that 
in  them  there  are  only  three  sorts  of  interests  in  com- 
munity—in  joint  tenancy ;  by  entireties ;  and  in  common. 
Interests  in  things  personal,  like  those  in  things  real,  may 
he  merely  legal  or  merely  equitable,  or  both  legal  and 
equitable.  Again,  when  considered  in  relation  to  the  being 
clothed  with  the  actual  ownership  or  being  collateral 
thereto,  interests  in  things  personal  may  be  divided  (as 
•hown  in  the  foregoing  Analysis)  into  vested  and  executory 

• 

interests  ;  choses  in  action,  which  are  things  to  which  a 
perwrn  has  only  a  bare  right,  enforceable  by  legal  proceed- 
ugs ;  expectancies,  or  hopes  of  succession  of  next  of  kin  ; 
*nd  powers,  charges,  and  liens.  And  interests  in  personalty 
*ft  also  divisible  into  absolute  or  indefeasible  and  defea- 
sible interests. 

HL  With  regard  to  the  Title  to  Things  constituting  the 
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Subjects  of  Conveyancing,  this  signifies  the  means 
which  a  person  has  a  right  to  them.  The  modes  of  acqu 
ing  property  are  :  1.  Marriage.  2.  Descent  orheredita 
succession  to  real  property  ;  Succession,  or  the  devoluti 
or  transmission  of  real  or  personal  property,  on  the  dea 
of,  and  from,  persons  in  a  corporate  character,  to  their  si 
cessors;  and  administration,  or  the  distribution  of  persoi 
property  on  the  death  of  the  owner.  3.  Escheat,  or  t 
reverting  of  land  to  the  original  grantor  or  lord  of  the  f 
where  a  legal  tenant  of  the  fee  dies  without  heirs,  a 
without  having  disposed  of  it,  or  was  attainted  for  treas 
or  murder.  4.  Occupancy,  or  the  taking  possession  of 
estate  which  has  no  owner.  5.  Alluvion,  or  the  washi 
up  of  sand  or  earth  ;  and  dereliction,  or  the  receding 
water,  so  as  to  leave  land  dry.  6.  Prescription,  or  usa< 
7.  Adverse  possession,  and  the  operation  of  certi 
Statutes,  called  Statutes  of  Limitation,  which,  by  setti: 
a  limit  to  the  time  within  which  a  person  shall  be  allow 
to  enforce  his  right  to  property  against  another  perse 
serve  to  confer  a  title  on  the  latter  in  case  of  the  form 
failing  to  institute  proceedings  to  enforce  his  right  with 
the  prescribed  time.  8.  The  operation  of  the  La] 
Registry  Act,  1862,  and  the  Declaration  o*  Title  A< 
1862,  and  the  Land  Transfer  Act,  1875,  by  which  an  inc 
feasible  title  or  root  of  title  may  be  obtained  in  favour  of 
by  a  purchaser  for  value.  9.  Forfeiture,  or  the  loss 
property  as  a  punishment  for  some  illegal  act  or  negligent 
10.  Bankruptcy,  or  Liquidation.     11.  Alienation. 

One  mode  of  alienation  is  by  mere  written  agrebmen 
another  is  by  deed,  that  is,  by  a  writing  sealed  and  c 
livered ;  a  third  mode  is  by  matter  of  record  ;  a  fourth, 
the  case  of  copyholds,  is  by  voluntary  grant,  surrendi 

OR   BARGAIN   AND  SALE,  FOLLOWED  BY  ADMITTANCE,   OR  \ 

recovery  ;  and  a  fifth  mode  is  by  will. 

Every  person,  to  become  legal  owner  of  copyholds,  mc 
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be  admitted  tenant  of  the  manor,  and  every  such  admit- 
tance must  be  entered  on  the  court  rolls  of  the  manor. 
Sometimes  such  admittance  is  grounded  on  a  voluntary 
grant  by  the  lord,  where  the  land  was  in  his  own  hands, 
and  he  might  have  retained  it  if  he  had  thought  proper, 
bnt  he  chooses  to  make  a  grant  of  it.  At  other  times  such 
admittance  is  grounded  on  a  surrender  to  the  lord,  or  a 
baboain  and  sale  by  a  copyholder,  according  to  the  nature 
of  the  interest  of  the  party  alienating. 

Those  deeds  which  are  termed  conveyances  may  be 
arranged  into  two  great  classes  :  Conveyances  at  common 
law,  that  is,  conveyances  which  derive  their  effect  from  the 
unwritten  law ;  and  Statutory  conveyances,  which  derive 
their  efficacy  from  the  operation  of  an  Act  of  Parliament. 
Of  the  former  there  are  about  thirteen  kinds  :  (1)  Feoff- 
ments, which  consist  of  deeds  perfected  by  livery  of  seisin, 
that  is,  delivery  of  possession.     (2)  Gifts,  which  are  feoff- 
ments whereby  an  estate  tail  is  created.     (3)  Grants, 
which  are  conveyances  of  incorporeal  hereditaments.     (4) 
Babgains  and  Sales,  which  are  contracts  for  money  or 
money's  worth.     (5)  Leases,  which  are  conveyances  for 
some  less  interest  than  the  lessor  has  in  the  premises, 
whether  for  life,  for  years,  or  at  will  ;  and  underleases, 
which  are  leases  made  by  a  person  who  has  himself  only 
•  leasehold  interest.    (6)  Exchanges.    (7)  Partitions. 
(8)  Releases,  whereby  rights  are  extinguished,  or  estates 
or  interests  are  conveyed  to  persons  who  have  already 
some  estate  or  interest  in  possession.    (9)  Confirmations, 
whereby  conditional  or  voidable  estates  are  made  absolute 
or  unavoidable,  or  whereby  particular  estates  are  increased. 
(10)  Surrenders,  whereby  estates  for  life  or  years  are 
yielded  up  to  him  who  has  a  higher  or  equal  estate  in 
rerereion  or  remainder.      (11)  Assignments,  which  are 
total  alienations  of  chattels,  real  or  personal,  not  by  way  of 
surrender.    (12)  Defeasances,  which  are  of  the  nature  ot 
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condition  subsequent,  except  that  they  are  contained  in 
a  distinct  deed.  (13)  Disclaimers,  which  are  deeds  of 
renunciation  of  a  grant,  devise,  or  bequest. 

Not  reckoning  deeds  which  existed  at  common  law,  and 
when  made  to  uses  operate  under  the  Statute  of  Uses, 
there  are  about  ten  kinds  of  General  Statutory  Con- 
veyances :  (1)  Covenants  to  stand  seised,  whereby  a 
person  covenants  that  he  will  stand  seised,  that  is,  pos- 
sessed, to  the  use  of.  his  wife  or  some  relative.  (2)  Deeds 
of  Lease  and  Release,  which  consist,  first,  of  a  lease,  oi 
rather  a  bargain  and  sale  for  a  year,  conferring  on  the 
bargainee  the  use  of  the  land  for  that  time,  which  the 
Statute  of  Uses  converts  into  a  legal  estate  ;  and,  secondly, 
of  a  common  law  release  of  the  reversion  to  the  bargainee 
— a  contrivance  resorted  to  in  order  to  effect  the  transfer  o: 
real  property  in  a  more  secret  manner  than  by  feoffment 
which  required  the  notoriety  of  livery,  or  than  by  bargaii 
and  sale,  to  which  enrolment  was  requisite.  (3)  Statu 
tory  Releases,  which  are  substituted  by  the  stat.  4  Vict 
c.  21,  for  leases  and  releases.  (4)  Statutory  Grants 
which  are  simply  grants  to  which  the  stat.  8  &  9  Vict  c 
106,  s.  2,  has  given  the  effect  of  passing  things  corporeal  ai 
well  as  incorporeal,  by  enacting  that  the  former  shall  Ik 
deemed  to  lie  in  grant  as  well  as  in  livery.  Before  thai 
statute,  none  but  incorporeal  things  were  said  to  lie  in 
grant,  that  is,  could  be  made  the  subject  of  a  grant ;  be- 
cause, from  their  very  nature,  they  were  incapable  of  actual 
delivery  of  the  possession  :  whereas  corporeal  tenements 
and  hereditaments  were  said  to  lie  in  livery  alone; 
because  they  were  capable  of  actual  delivery  of  possession , 
and  it  was  the  policy  of  the  common  law  that  they  shoulc 
only  pass  by  such  delivery,  or  by  some  other  means  calcu 
lated  to  give  the  public  some  notice  or  means  of  knowing 
that  a  transfer  of  ownership  had  taken  place .  (5  Deeds 
to  lead  or  declare  the  Uses  of  Fines  and  Recoveries 
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— assnrances  which  we  shall  presently  notice.  (6)  Deeds 
or  Revocation  of  Uses.  (7)  Deeds  of  Appointment, 
thereby  a  person,  to  whom  a  power  of  appointing  or 

creating  an  estate   is  reserved  or  given,  exercises  that 

power.   (8)  Leases  under  Powers.    (9)  Bargains  and 

Salss  under  the  Act  for  the  abolition  of  fines  and  recoveries. 

(10)  Concise  Conveyances  and  Leases  under  the  stat. 

8  4  9  Vict.  c.  119,  and  c.  124,  and  the  stat.  25  &  26  Vict. 

c  53.    [(1 1)  Statutory  Deeds  under  the  stat.  44  &  45  Vict. 

1 41  (Appendix).] 
There  are  some  deeds  other  than  conveyances,  such 

18  DUDS  OF  COVENANT  OR  AGREEMENT,  AND  DECLARATIONS 

of  trust,  and  bonds,  which  are  deeds  whereby  a  person 
obliges  himself  alone,  or  himself  or  his  representatives,  to 
do  some  act. 

Some  of  the  conveyances,  and  other  deeds  above  enu- 
merated, receive  other  names,  derived  from  the  purpose  to 
be  effected  by  them.  So  that  some  are  called  purchase 
deeds,  others  mortgage  deeds,  others  marriage  settlements, 
others  deeds  of  arrangement,  others  deeds  of  indemnity, 
others  composition  or  creditors'  deeds,  etc. 

There  were  four  modes  of  alienation  by  matter  of 
hcord  :  (1)  By  a  Private  Act  of  Parliament.  (2)  By 
•  Botal  Grant  by  charter  or  letters  patent.  (3)  By  a 
Fori,  which  was  an  amicable  composition  or  agreement  to 
fcaninate  a  suit  (usually  a  fictitious  suit),  whereby  real 
otote  was  acknowledged  by  one  of  the  parties,  who  was 
ailed  the  cognisor,  to  be,  and  thereby  became,  the  property 
of  soother  of  the  parties,  who  was  called  the  cognisee. 
[4)  By  a  Common  Recovery,  which  was  an  action  (usually 
fctitiOQs)  not  compromised,  but  carried  through  every  step 
'proceeding,  by  means  whereof  real  estate  was  recovered 
f  one  party,  who  was  called  the  recoveror,  against  the 
toot  of  the  freehold,  who  was  called  the  recoveree. 
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TV.  In  concluding  this  rapid  sketch  of  our  subject, ' 
may  briefly  observe  that  there  are  certain  Persons  ca 
nectedwith  conveyancing,  of  whom  it  is  convenient  to  tra 
separately,  though  succinctly.  Such  are  those  who  ai 
clothed  with  an  official  character,  as  executors,  admini 
trators,  and  trustees,  or  with  a  certain  civil  character,  a 
corporations  ;  of  which  last  some  consist  of  single  indivi 
duals,  called  corporations  sole  ;  while  others  consist  of : 
number  of  persons,  called  corporations  aggregate.  Sue] 
also  are  those  who  are  under  peculiar  disabilities ;  a 
married  women  ;  infants,  that  is,  all  persons  under  th 
age  of  21  years  ;  illegitimate  children  ;  persons  o 
unsound  mind  and  aliens. 

Again,  there  are  certain  Miscellaneous  Heads  of  La 
connected  with  conveyancing,  which  it  is  also  convenient  I 
make  the  subject  of  separate  consideration  ;  such  as  wast: 
or  that  which  tends  to  the  permanent  depreciation  of  a 
inheritance  ;  merger,  or  the  absorption  of  a  less  estate  in 
greater  ;  conversion,  or  the  actual  or  constructive  chanj 
of  property  of  one  kind  into  property  of  a  different  kind 
election,  or  the  choosing  between  two  rights  ;  and  sati 
faction,  or  the  making  of  a  gift  in  extinguishment 
some  claim  of  the  party  to  whom  it  is  made. 


PART  I. 

#f  %  stbtml  feinta  of  flyings  fonstitutiirjg  tjjt 
$ttbjtfts  of  Conbcganting. 


TITLE  I. 

OF  THINGS  REAL   AND   PERSONAL. 


JHE  surface  of  the  earth,  and  all  things  above  it,  upon     part  i. 
it,  or  below  it,  whether  animal,  vegetable,  or  mineral, 


Subjects  of 


•M  whether  natural   or  artificial,  and  benefits  derivable  ownership 

-  '  or  property. 

from  or  connected  with  the  same,  may  form  the  subject 

°» ownership  or  property.     And  ownership  or  property,  in  Definition  of 

U   -i  »  •  «ii  ownership 

»» strict  sense,  is  that  exclusive  right,  which,  at  law  or  in  or  property. 
*Hnty,  or  both  at  law  and  in  equity,  the  jurisprudence  of 

*  country  creates  in  favour  of  some  particular  person  or 
P«*ms  in  regard  to  a  given  thing;  although  the  word 
P'operty  is  frequently  used  to  designate,  not  the  right  to 
» thing,  but  the  thing  itself,  when  regarded  with  reference 
to  soch  right     1. 

Brings  which  are  the  subject  of  property  are  either  real  ^j**011  of 

*  personal.     2. 

brings  real  are  those  which  are   permanent  and  im-  Things  real. 
■Kfreable.    They  consist  of  lands   and  other  tenements. 
*k  word  land  includes  the  surface  and  substance  of  the  Land 
**&j  under  all  circumstances,  though  covered  with  water 

*  buildings,  and  everything  which  is  permanently  fixed 
*oll  b 
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PabtI. 
Title  I. 


Tenements. 


Peculiar 
kinds  of  real 
property. 


Things 
personal. 
Chattels 
real. 


Chattels 
personal. 


Horsdtta- 

ments. 


to  the  ground  or  incident  to  it,  whether  above  it,  up 
or  under  it ;  such  as  houses,  woods,  waters,  mines,  f 
The  maxim  of  the  law  is,  cujus  est  solum,  ejus  est 
ad  coRlum.  The  word  tenements,  though  popularly  a] 
to  buildings  only,  yet  in  its  legal  signification  in< 
everything  of  a  permanent  and  immoveable  nature 
may  be  holden,  whether  it  be  of  a  substantial  and  s$i 
or  of  an  unsubstantial  and  ideal  kind  (a).     3. 

A  share  in  the  New  River  is  real  property  (6). 
extraordinary  profits  incident  to  and  dependent  upon  tt 
to  and  the  user  of  land  are  part  of  it ;  and  hence,  the  ] 
arising  from  the  tolls  of  a  lighthouse  are  real  estate,  a 
such,  not  subject  either  to  probate  or  legacy  duty  (c 

Things  personal  are  divided  into  chattels  rea 
chattels  personal.  Chattels  real  are  so  called,  because 
concern  the  realty,  and  comprise  such  interests  in 
real  as  were  in  former  days  either  of  short  durat 
of  inconsiderable  value,  and  were  therefore  classed 
things  personal,  as  things  of  comparatively  little  ii 
ance  :  such  as  terms  for  years,  which  were  in  early 
only  created  for  purposes  of  agriculture,  trade,  or  resi 
and  were  very  short ;  the  next  presentation  to  a  cl 
and  estates  by  statute  merchant,  statute  staple,  and 
Chattels  personal  are  so  called,  because  for  the  mos 
they  are  connected  with  or  may  accompany  the  pei 
the  owner,  and  do  not  concern  realty.  They  compris 
things  as  are  moveable ;  as  money,  garments,  fur 
cattle  (d).     6. 

Things  real  are  usually  and  conveniently  designs 
the  comprehensive  word  hereditaments.    Under  that 


(a)  See  2  BL  Com.  16—19 ;    1 
Cruise  T.  1,  §  12;   Co.  Litt.  4  a, 
«  a ;  4  Cruise  T.  32,  c.  20,  §  61  ; 
Burton,  §  1,  2,  3. 

(ft)  1  Cruise  T.  1,  §  3  ;  Davall 
v.  The  New  River  Company,  3  De 


G.  &  S.  394. 

(c)  Att.-Gen.  v.  Joiu*,l  1 
674,  690. 

(<*)  See  Co.  Litt.  118  I: 
Com.  380—7. 
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nation  all  things  real  are  included.     But  it  also  extends  to    £™l  { 


some  things  personal :  for  it  includes  everything  that  may 
desoend  to  the  heir  ;  comprising  not  only  lands  and  other 
tenements,  but  also  some  personal  property  which  may  be 
inherited ;  such  as  an  heirloom  or  a  condition,  the  benefit 
of  which  may  descend  to  a  man  from  his  ancestor,  or  an 
annuity  in  fee,  as  distinguished  from  a  rent  charge  (a). 
And  a  subject  of  property,  whether  real  or  personal,  may 
be  an  hereditament,  though  held  for  a  chattel  interest  or 
an  interest  of  freehold  not  of  inheritance,  when  that 
interest  is  carved  out  of  an  estate  of  inheritance.  So  that 
lands  or  houses  held  on  lease  for  years  are  leasehold 
hereditaments ;  and  an  annuity  for  years,  if  carved  out 
of  an  annuity  in  fee,  is  also  an  hereditament  (b).     6. 

A  person  may  have  an  inheritance  in  an  upper  chamber, 
although  the  lower  buildings  and  soil  be  in  another  (c).    7. 

The  freehold  of  a  chapel,  or  lesser  chancel,  though 
forming  an  integral  portion  of  the  parish  church,  may  be 
vested  in  a  private  person,  and  may  be  conveyed  by  him 
to  others ;  and  the  enjoyment  of  it  need  not  be  annexed 
to  a  dwelling-house  ;  and  of  such  ownership,  immemorial 
repair  and  other  proprietary  acts  are  evidence  (d).     8. 

Sometimes  that  which  is  real  estate  at  law,  is  treated  as  Realty  at 
Personal  estate  in  equity.     Inus  real  estate  bought  and  j»mmaitjr 

i  .  °  in  equity, 

Wd  for  the  purposes  of  a  partnership,  as  a  part  of  the  Jj^108 
stock  in  trade,  will  be  considered  in  equity,  although  not 
at  law,  as  personal  estate  to  all  intents  and  purposes, 
whatever  may  be  the  form  of  the  conveyance  ;  so  as  to 
he  subject  to  all  the  equitable  rights  and  liabilities  of  the 
partners  and  their  creditors  ;  and  so  as  to  pass  to  the 
personal  representatives  and  distributees,  on  the  death  of 

(*)  Co.  Litt.  6  a ;  2  Bl.  Com.  17  ;      k  Byth.  by  Sweet,  235. 
I  Chiise  T.1,§1;4  Cruise  T.  32,  (0  Co.  Litt  48  b. 

c  20,  §  52  ;  1  Pres.  Shep.  T.  91.  (d)  Chapman  v.  Jones,  L.  R.  i 

(b)  1  Pre*.  Shep.  T.  91  ;  2  Jarm.      Exch.  273. 

B2 
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TrrSi".  a  partner,  except,  perhaps,  where  there  is  a  clear  a 
determinate  expression  of  the  deceased  partner  that 
shall  go  to  his  heir-at-law  beneficially  (a).  Other  instant 
will  be  mentioned  hereafter,  in  treating  of  conversit 
And  under  that  head  it  will  also  be  seen,  that,  on  < 
other  hand,  an  interest  in  personal  estate  at  law  is  son 
times  treated  as  real  estate  in  equity.     9. 

(a)  Story's  Eq.  Jur.  §  674.    But    Steward  v.  Blakeway,  L.  R.  4  ( 
see  2  Spencc's  Eq.  Jur.  208—211  ;    Ap.  603. 


TITLE  II. 

OF  THINGS  CORPOREAL  AND  INCORPOREAL. 


CHAPTER   I. 

THINGS  CORPOREAL  AND   INCORPOREAL   DISTINGUISHED. 

Things  are  further  divided  into  things  corporeal,  and  things  TitP2?ch'.  i 
^corporeal      Corporeal  things  are  things  which  are  the  ThingB 
objects  of  sense,  consisting  of  such  things  as  may  be  seen  dSEwT1 
*nd  handled ;  such  as  houses  and  land.     Incorporeal  things  T^ing* 

r  °     incorporeal 

are  things  which  are  objects  of  the  mind  alone,  consisting  deflned- 
°f  rights  to  certain  benefits  derivable  from  or  connected 
*Mi  corporeal  things,  whether  real  or  personal  (a).     10. 
To  obtain  a  correct  notion  of  an  incorporeal  thing,  we  t*»*  *»- 

r  °'  Unction  be- 

must  be  careful  not  to  confound  together  the  profits  pro-  {J^JJj*™ 
foced  and  the  hereditament  or  thing  which  produces  them 
~"&e  benefits  arising,  and  the  right  from  which  they  arise. 
An  annuity,  for  instance,  is  an  incorporeal  thing  :  for 
although  the  money,  which  is  the  fruit  or  product  of  the 
annuity,  is  of  a  corporeal  nature,  yet  the  annuity  itself, 
*nich  produces  that  money,  is  a  thing  invisible,  and  has 
°nly  a  mental  existence  (6).  So  the  right  to  shoot,  kill, 
and  take  game  is  an  incorporeal  hereditament  (c).  11. 
The  term  incorporeal  hereditaments  is  sometimes  applied  Remainders 

i  * x  and  rover. 

to  remainders  and  reversions ;    but  it  would  seem  more  ldoiUi.. 

7  sometimes 

accurate  to  treat  of  them  rather  as  interests  in  things,  than  iSSr^reai 
as  things  or  subjects  of  property  themselves  (d).     12.  mem* 

(«)  See  2  Bl.  Com.   17,  20 ;  1  (c)  Hooper  v.    Clark,  L.   R.  2 

Cruise T.  1,  §  2,  7;   Barton,  §  4.  Q.  B.  202. 

(*)  2  BL   Com,  20 ;    3   Cruise  (<*)  1  Steph.  Com.  623. 
r.21,cl,Jl. 
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tit*2Rch"  i.  Some  incorporeal  hereditaments  which  are  rights  of  mer 
Kaaemente.  accomniodation,  are  termed  easements.  Of  these  there  ar 
a  great  number  ;  such  as  rights  of  way,  rights  to  reoen 
Proa**  air,  light,  and  water.  Others  which  are  directly  profitabl* 
are  called  profits  a  prendre  ;  such  as  rights  of  common  (a 
A  profit  a  prendre  in  another's  soil  cannot  be  claimed  b 
custom,  for  this  reason,  among  others,  that  such  person 
property  might  thus  be  subject  to  the  most  grievoc 
burdens  in  favour  of  successive  multitudes,  as  the  ii 
habitants  of  a  parish  or  other  district,  who  could  n< 
realise  the  right  (6).     13. 

We  may  here  notice  the  division  of  things  real  inl 
things  lying  in  livery  and  things  lying  in  grant,  in  cas* 
not  within  the  stats.  7  &  8  Vict.  c.  76,  s.  2,  and  8  &  9  Vi( 

hlu!S,ljrl,lgc'  ^®^>  s#  ^  W'  Things  lying  in  livery  are  such  thinj 
real  as  are  capable  of  actual  delivery,  and  comprise  oo 
poreal  hereditaments  in  possession,  and  also  certain  leg 
aggregates,  of  which  corporeal  hereditaments  form  tl 
principal  part ;   such  as  a  manor  consisting  of  land  ai 

Things  lying  seigniories.  Things  lying  in  grant  comprise  remainde 
and  reversions,  and  all  incorporeal  hereditaments  ;  becau 
these  are  from  their  very  nature  incapable  of  acta 
delivery,  and  therefore  are  transferred  by  deed  of  gnu 
But  a  freehold  reversion  expectant  upon  a  lease  for  yea 
lies  in  livery  as  weii  as  in  grant ;  although,  indeed,  t 
consent  of  the  termor  is  necessary  to  the  feoffment  (d). 

Distinction   rectory  consisted  of  glebe  as  well  as  tithes,  and  is  a  co 

between  a 

rj*:toryand  poreal  hereditament,  and,  as  such,  lies   in   livery.      B 

mrtory11       although  a  rectory  is  a  corporeal  hereditament,  the  advoi 

son  of  a  rectory  is  an  incorporeal  hereditament,  and  li 


(a)  Burt.  Comp.  §  1165  ;  Shelf.  (c)  Sec  infra,  Part  III.  T.   1 
Ileal  Prop.  Acts,  6th  cd.  2,  6.                Ch.  3, 8.  3. 

(b)  Att.-Gen.  v.  Mathia*,  4  K.  &  (rf)  Co.  Litt.  9  a,  49  a  ;  Burtc 
J.  579,  591.                                               §  40,  42;  Watk.  Conv.  3rd  ed.  1 

Prest.  168. 171. 
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in  grant    Tithes  alone,  in  the  sense  of  a  right  to  receive  a  ^^i  i. 
tenth,  were  an  incorporeal  hereditament ;  but  when  tithes  ^^ 
were  parcel  of  a  rectory,  the  rectory,  as  the  principal,  drew 
to  itself  the  accessory  (a).     14. 

(«)  1  Pre*.  Shep.  T.  94,  213,  228,  n.  (1) ;  Co.  Litt.  332  a,  334  b. 


t  CHAPTER  II. 

OF    CERTAIN   KINDS   OF   INCORPOREAL    HEREDITAMENTS. 


Section  I. 
Of  Annuities. 


Part 


Ch2  hT'i2,  Ax  annuity,  in  the  widest  sense  of  the  term,  is  a  right  to 
An  annuit  a  y^rty  sam  n°k  payable  as  interest,  and  chargeable  both 
defined  aud  Upon   Te&\   anc[   personal   estate,  or   either   upon   real  or 


from  a  personal  estate  of  the  grantor  or  testator  who  created  the 
annuity,  or  upon  his  person  only  (a).  But  an  annuity 
specifically  so  called,  as  distinguished  from  a  rent  charge, 
is  a  right  to  a  yearly  sum  not  payable  as  interest,  and 
chargeable  only  upon  the  person  or  personal  estate  of  the 
grantor  or  testator  by  whom  it  is  created  ;  as,  if  a  grant  is 
made  of  the  sum  of  20Z.  a  year,  without  expressing  out  of 
what  it  shall  issue,  no  land  at  all  shall  be  charged  with  it, 
but  it  is  a  mere  personal  annuity  (6).  And  a  rent  charge, 
as  distinguished  from  an  annuity,  is  a  right  to  a  yearly 
sum  not  payable  as  interest,  and  chargeable  only  on  the 
real  estate  of  the  grantor  or  testator.  If  the  person  or  the 
personal  estate,  as  well  as  the  real  estate,  is  made  liable,  as 
both  most  commonly  are,  then  the  annual  payment  is  fre- 
quently, if  not  generally,  called  an  annuity,  and  is  personal 
estate.  In  such  a  case  the  grantee  must  elect  between  his 
remedies  (c).     16. 

Way.  of  There  are  several  ways  of  giving  annuities  by  will.   Thus, 

creating 

0»)  See  2  Bl.   Com.  40,  41 ;  2  (<?)  2  Jarm.  &  Byth.  by  Sweet,  2, 

Jarm.  &  Byth.  by  Sweet,  1,  2,  3,  5.  3 ;  Co.  Litt.  219,  144  b ;  Parsons 

(ft)  2  BL  Com.  40;  2  Jarm.  &  v.  Parsons,  L.  R.  8  Eq.  260. 
Byth.  by  Sweet,  1 ;  Co.  Litt.  144  b. 
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one  way  is  to  give  an  annuity  generally,  or  out  of  the  P£RT}  T-2 
general  personal   estate.      A   second    way  is  to  direct  a ~ 

annuities  by 

certain  sum  to  be  appropriated  and  set  apart,  and  the  wia 
income  thereof  paid  to  the  annuitant ;  or  a  sufficient  sum 
to  be  appropriated  and  set  apart  to  pay  an  annuity  of  a 
certain  amount ;  and  to  direct  that  after  the  death  of  the 
annuitant,  or  subject  to  the  payment  of  such  annuity,  such 
sum  shall  form  part  of  the  testator's  residuary  personal 
estate.  In  neither  of  these  ways  is  any  money  sunk  in 
providing  for  the  annuity ;  the  fund  which  produces  the 
annuity  remains  after  the  annuity  has  ceased  by  the  death 
of  the  annuitant  or  otherwise.  But  there  are  two  ways 
of  giving  an  annuity  by  sinking  money  in  the  purchase 
thereof.  The  first  is,  to  give  a  definite  sum  of  money  to 
trustees,  with  a  direction  to  them  to  lay  it  out  in  the 
purchase  of  an  annuity.  The  second  is,  to  direct  trustees 
or  executors  to  lay  out  so  much  money  as  will  suffice  to 
purchase  an  annuity  of  a  certain  amount.  In  the  one 
case,  the  sum  given  determines  the  amount  of  the  annuity. 
In  the  other,  the  annuity  specified  determines  the  amount 
of  the  sum  to  be  expended.     16. 

In  the  absence  of  anv  indication  to  the  contrary,  annuities  commence- 
created  by  will,  commence  from  the  death  of  the  testator, 
and  the  first  payment  becomes  due  at  the  end  of  a  year 
from  that  event  (a).     17. 

A  personal  annuity,  that  is,  an  annuity  not  charged  on  For  what 

■     .  interest*  a 

knds  bat  only  secured  by  grant,  bond,  or  covenant,  or  personal 

•  J    &  >  >  >  annuity 

bequeathed  by  will,  may  be  limited  to  a  person  and  his  heirs  {jj^jj? 
w  fee  simple,  or  as  a  fee  conditional,  or  to  a  person  and 
uw  heirs  pur  autre  vie  (b),  or  to  a  person  for  his  own  life 
°r  for  a  term  of  years.  Such  an  annuity  in  fee  is  a  personal 
inheritance,  which  passes  under  a  general  bequest  of  the 
personal  estate  of  the  annuitant  (c).     18. 

(«)  2  Bop.  Leg.  by  White,  1246 ;  (&)  2  Jarm.  &  Byth.  by  Sweet,  13. 

11  J**,  *  Byth.  by  Sweet,  470.  (c)  2  Jarm.  &  Byth.  by  8weet,6,13. 
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^hV'J'i4,  testator's  death,  and  though  the  money  with  which  it  was 
to  be  purchased  is  to  be  raised  by  a  sale  of  real  estate 
after  the  death  of  a  tenant  for  life  who  survived  the 
annuitant  (a).     24. 

The  principle  upon  which  the  Court  has  acted  in  thus 
frustrating  what  was  doubtless  in  most  of  these  cases  the 
design  of  the  testator,  is  this  :  that  the  testator  has  dedi- 
cated a  certain  sum  for  the  benefit  of  the  annuitant ;  that 
he  takes  a  vested  interest  therein  at  the  moment  of  the 
testator's  death ;  and  that  it  would  be  useless  to  enforce 
the  purchase  of  an  annuity  when  the  annuitant  could  sell 
it  immediately  after  it  was  purchased.     26. 

It  should  be  held  that  no  such  right  to  the  price  or 
value  can  exist,  where  either  it  is  expressly  excluded,  or 
there  is  a  gift  over  in  a  particular  event.  See  Power  v. 
Hayne,  L.  R.  8  Eq.  262,  and  Hatton  v.  May,  L.  R.  3  Ch. 
D.  148,  in  which  V.-C.  Malins  declined  to  follow  V.-C. 
Kindersleys  decision  in  Day  v.  Day,  1  Drew.  569.  But 
in  Hunt-Fouhton  v.  Furber,  L.  R.  3  Ch.  D.  285,  V.-C. 
Hall  held  that  the  exclusion  of  the  right  to  the  price  or 
value  was  not  effected  by  express  words  of  exclusion  or  by  a 
gift  over,  where  the  trustees  are  directed  to  buy  an  annuity 
in  the  name  of  the  annuitant,  and  the  trust  ends  there, 
though  a  proviso  excluding  the  right  to  the  price  or  value 
is  added,  with  a  direction  that  on  a  sale  the  annuity  should 
cease  and  form  part  of  the  residue.  It  is  lamentable 
that  judges  should  think  it  their  duty  thus  needlessly  to 
frustrate  the  plainly  expressed  and  wise  intention  of  a 
testator.    26. 

It   may  be   proper  to  suggest  that  when  a  testator  is 

(a)  1  Hop.  Leg.  by  White,  640 ;  ford,   3  Swans.   482  ;    Dawson  v. 

11  Jarm.  &  Byth.  by  Sweet,  468;  1  Hearn,  1  Russ.  &  M.  606  ;   Wood- 

Jarm.  Wills,  2nd  ed.  326 ;  Yates  v.  meston  v.    Walker,  2  Russ.  &  M. 

Compton,2  P.  W.  308;  Barnes  v.  197;   Ford  v.   Battley,  17  Beav. 

Rowley,   3  Ves.   305  ;    Bayley   v.  303 ;  Re  Browne's   Will,  27  Beav. 

Bishop,  9  Ves.  6 ;  Palmer  v.  Cram-  324. 
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desirous  that  a  sum  of  money  should  be  laid  out  in  the  ^q^'b'i' 
purchase  of  an  annuity  at  a  future  time,  he  should  be  ~ 
asked  what  would  be  his  wish  in  the  event  of  the  intended 
annuitant  dying  before  that  time — whether  he  would  wish 
the  principal  to  form  part  of  the  intended  annuitant'^ 
personal  estate,  or  whether  he  would  wish  it  to  sink  into 
the  residue,  or  to  lapse  for  the  benefit  of  the  heir,  in  case 
it  is  to  be  raised  out  of  the  proceeds  of  real  estate,  or  to 
go  over  to  any  other  person.  A  testator  desirous  that  an 
annuity  should  be  purchased,  should  also  be  asked  whether 
he  wishes  the  intended  annuitant  to  have  the  option  of 
feUng  the  price  or  value  of  the  annuity,  instead  of  the 
annuity  itself.  And  if  the  testator  does  not  intend,  as  in 
almost  every  case  he  would  not  intend  to  give  any  such 
option,  there  should  be  a  clause  in  restraint  of  alienation 
or  anticipation,  so  worded  as  to  make  the  annuity  expressly 
determinable  on  alienation  or  anticipation.  A  clause  merely 
excluding  the  option  of  taking  the  price  or  value  would  be 
inoperative  (a).      27. 

Where  a  testator,  in  giving  an   annuity,  manifests  an  whether  an 
intention  that  the  fund  which  is  to  produce  the  annuity  JjJJJJfJJ, 
W  continue   in   its   integrity   during    the   life   of   theafund* 
annuiftint,  and  in  that  state  shall  go  over  to  another  person 
or  persons,  otherwise  than  as  residuary  legatee  or  legatees, 
after  the  death  of  the  annuitant,  there,  in  case  the  fund  is 
not  sufficient  to  produce  the  annuity,  the  annuitant  is  not 
entitled  to  have  the  deficiency  made  up  out  of  the  corpus 
of  the  fund  (6).     28. 

But  where  a  testator  manifests  an  intention   that  the 
annuitant  shall  take  the  full  amount  of  the  annuity  at  all 


W  8tokes  v.  Cheek,  28  Beav.  598.  Beav.  109:  Addecott  v.  Addecott, 29 

(*)  Baker  v.  Baker,  6  Ho.  of  Beav.  460  ;  Sheppard  v.  Sheppard, 

Ix>rdB^616v  reversiDg  decision  of  the  32  Beav.  1 94 ;  Taylor  v.  Taylor,  L. 

Courts  below,  20  Beav.  548 ;  7  D.  R.  17  Eq.  324  ;  Miehell  v.  Wiltm, 

*.  *  0.  681 ;  HindU  v.  Taylor,  20  L.  R.  20  Eq.  269. 
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^SV*  I*  even*8>  there,  if  the  fund  which  is  to  produce  the  annuity 
proves  insufficient  to  answer  it,  the  annuity  will  be  a 
charge  upon,  and  the  deficiency  will  be  raised  out  of,  the 
corpus  of  the  fund,  unless  the  testator  provides  for  the 
deficiency  in  some  other  way  (a).     29. 

And  where  the  terms  employed  do  not  of  themselves 
negative  an  intention  that  the  annuity  shall,  in  case  oi 
default  of  income,  be  paid  out  of  the  corpus,  and  after  the 
death  of  the  annuitant  the  annuity  fund  is  to  fall  into  the 
residue  or  to  go  to  another  person  as  residuary  legatee, 
there  also,  if  the  fund  proves  insufficient  to  answer  the 
annuity,  the  deficiency  will  be  payable  out  of  the 
corpus  (6).     30. 

It  would  seem,  then,  that  to  determine  whether  an 
annuity  is  payable,  in  case  of  deficiency  of  income,  out  oi 
the  corpus  of  a  fund,  these  questions  must  be  asked : 
1st.  Are  there  any  words  which  not  merely  express  an 
intention  that  the  annuity  is  to  be  paid  out  of  the  income, 
but  also  negative  an  intention  that  it  should  be  paid  out  oi 
the  corpus  ?  2ndly.  If  there  are  no  such  words,  is  there 
any  indication  that  the  annuity  fund  shall  in  every  event 
continue  entire  during  the  life  of  the  annuitant?  or,  on 
the  other  hand,  is  there  any  indication  that  the  annuitant 
shall  take  the  full  amount  of  the  annuity  at  all  events  \ 
If  the  answer  to  these  questions  be  not  clear,  then  we 
must  inquire,  3rdly,  Is  any  disposition  of  the  fund  made 
after  the  death  of  the  annuitant  ?  If  it  is  directed  to  fall 
into  the  residue,  or  it  is  given  to  residuary  legatees,  a? 
residuary  legatees,  then  the  annuity  is  payable  out  of  the 

(a)  See  remarks  of  Lord  Chelm*-  Pearson  v.  Uelliwell,  L.  R.  18  Eq. 

ford,  C,  and  Lord  Cranworthj  in  411. 

Bakery.  Baker^Bo.ot  Lords, 616;  (*)  Wright  v.  Callender,  2  D.M. 

Bright  v.  Larcher,  8  D.  &  J.  148  ;  &  G.   662  ;   PerBn*  v.  Cooke,  2 

Birch  v.  Skerratt,   L.   R.   4  Eq.  Johns.  &  H.  893  ;  Upton  v.  Vanmrr, 

58 ;   2  Ch.    Ap.  644  ;   Phillip*  v.  1  Dr.  k  Sm.  694. 
Gvtteridge,  3  D.  J.  *  Sm.  332; 
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corpus,  in  case  of  default  of  iifcome  (a).     And  the  reason  cifV  sV' 

is  this :  a  testator  usually,  if  not  invariably,  contemplates 

a  sufficiency  of  assets  for  all  the  purposes  of  his  will, 
unless  he  expressly  provides  for  the  case  of  a  deficiency; 
and  he  intends  a  pecuniary  benefit  of  a  certain  amount 
for  his  annuitants.  Whereas,  for  his  residuary  legatees 
he  only  designs  that  measure  of  benefit  which  they  may 
happen  to  receive  after  the  full  accomplishment  of  all 
the  specific  purposes  of  his  will.  But  if,  on  the  other 
hand,  the  testator  directs  that  after  the  death  of  the 
annuitant,  the  annuity  shall  go  over  to  other  persons, 
otherwise  than  as  residuary  legatees,  there  the  annuity  is 
not  payable  out  of  the  corpus  in  case  of  default  of  in- 
come (b).  And  the  reason  is  this  :  the  persons  to  whom  the 
annuity  fund  is  limited  after  the  death  of  the  annuitant  are 

m 

as  much  special  objects  of  the  testator's  bounty,  to  a  definite 
amount,  as  the  annuitant  himself.  The  question  in  such 
case  is  not  between  a  person  who  is  to  receive  an  annuity 
of  a  certain  amount,  and  a  person  who  is  to  receive  a  residue 
of  an  uncertain  amount ;  but  it  is  a  question  between  a 
tenant  for  life  and  a  remainder  man.     31. 

The  use  or  the  absence  of  the  word  "  annuity  "  does  not 
affect  the  question  (c).     32. 

It  will  be  evident  from  what  has  been  said  that  it  is 
highly  expedient  to  declare  whether  or  not  it  is  the 
intention  that  in  case  of  deficiency  of  income,  the  annuity 
should  be  payable  out  of  the  capital  ;  and  that  where  this 


(«)  Wright  v.  CaUender,  2  D.  M. 
*G.6M;  May  v.  Bennett,  lRuzs. 
3"0;  Wroughton  v.  Colquhoun,  1  De 
f jo.  Jt  8m.  36  ;  Mill*  y.  Drewitt, 
K>  Beftr.  632,  and  the  remarks  of 
lord  Chelmsford,  C,  in  Baker  v. 
W,  6  Ho.  of  Lords,  623;  Vice- 
Ctaoellor  Wigram,in  Att.-Oen.  v. 
Aifea,  3  Hare,  561 ;  Sttlfox  v. 


Sugden,  1  Johns.  234 ;  Carmichael 
v.  Gee,  L.  R.  5  Ap.Cas.  588 ;  Worm- 
aid  v.  Muzeen,  L.  R.  17  Ch.D.  167. 

(fc)  Baker  v.  Baker,  6  Ho.  of 
Lords,  606;  Att.-Oen.  v.  Pouldcn,  3 
Hare,  555  ;  Earle  v.  Belling  Jtam, 
24  Beay.  445. 

(<?)  Mills  v.  Drewitt,  20  Beav. 
632. 
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^cufiis.'i.'  *8  no*  expressed,  there  must  often  be  the  greatest  danger  ol 

forming  a  wrong  opinion  upon  the  question.     33. 

where  It  is  sometimes  a  question  whether  annuities  are  charges 

SnidM11      on'v  on  ^e  ren^s  accruing  de  anno  in  annum,  or  on  rent* 

Jjjj*®011     accruing  after  the  death  of  the  annuitant,  where  the  rent* 

in  his  lifetime  were  insufficient  (a).    The  draftsman  shoulc 

take  care  to  exclude  such  questions.     34. 

ouerot  If  an  annuity  is  charged  upon  a  fund  which  fails  durin| 

the  life  of  the  annuitant,  the  annuity  will  also  fail,  althougl 

expressly  given  for  life  (£).     And  whenever  an  annuity  i 

granted  for  the  performance  of  any  duty  or  service,  anc 

the  grantee  refuses  or  neglects  to  perform  it,  the  annuity 

becomes  extinct  (c).     And  so  if  an  annuity  is  granted  foi 

a  piece  of  land,  and  the  land  is  evicted  by  an  elder  title 

the  annuity  ceases  (d).     36. 

Abatement.       Where  a  testator's  effects  are  insufficient  to  satisfy  ai 

annuity  and  the  pecuniary  legacies  bequeathed  by  his  will 

the  annuity  is  to  be  valued,  and  the  annuitant  is  entitle* 

at  once  to  the  amount  of  the  valuation,  subject  to  an  abate 

ment  in   proportion  to  the  abatement  of  the  pecuniary 

legacies  ;  and,  if  the  annuitant  has  died,  his  representa 

tives  are  nevertheless  entitled  to  the  whole  of  such  abate* 

amount  (e).     36. 

When  the  corpus  of  an  estate  charged  by  will  witt 
annuities  is  insufficient  to  pay  the  arrears,  it  will  be  divided 
between  the  annuitants  in  proportion  to  the  value  of  theii 
respective  annuities.  If  all  the  annuitants  be  living  at  the 
period  of  the  division,  the  value  must  be  ascertained  as  ai 
the  death  of  the  testator.  If  they  be  all  dead,  the  values 
must  be  taken  to  be  the  respective  amounts  of  arrears  ;  bui 
if  some  be  dead  and  others  living,  the  value,  as  to  the 

(a)  See  Booth  v.  Coulton,  L.  R  (c)  2  J  arm.  &  Byth.  by  Sweet, 

5  Ch.  Ap.  684  ;  Taylor  v.  Taylor,  91;  Co.  Litt.  204  a. 

L.  R.  17  Eq.  324.  (d)  Co.  Litt.  204  a. 

(ft)  2     Rop.     Lep.    by    White,  (e)   Wroughton  v.  Cotyvhmtn,  1 

1482.  De  G.  &  S.  367. 


OF  ANNUITIES.  17 

former,  will  be  taken  at  the  amount  of  their  arrears,  and  as  ^ART0L  T\2» 

'  7  t-H.  2,  8.  1. 

to  the  latter  at  the  amount  of  their  arrears  added  to  the 
calculated  value  of  the  future  payments  (a).     37. 
The  rules  of  construction  of  legacies  generally  apply  to  comtruc- 

•a_    /»  -  •        ^»\         **  tionof 

glftB  01  annuities  (6).       38.  annuities 

Bj  certain  statutes  (with  some  exceptions)  memorials  of  Enrolment 

.,  #  ##  ^  ^  or  registra- 

toe  particulars  of  instruments  creating  life  annuities  or  Uon- 
rent  charges  were  required  to  be  enrolled  in  Chancery. 
These  enactments  were  repealed.  But  it  has  since  been 
provided,  by  the  statute  18  Vict.  c.  15,  that  life  annuities 
*nd  rent  charges,  otherwise  than  by  marriage  settlement 
or  by  will,  shall  not  affect  any  hereditaments,  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  and  until  regis- 
tered. Thus— 
By  the  statute  53  Geo.  3,  c.  141,  s.  2,  it  was  enacted,  Enrolment 

u  na  ...  •  under  stat. 

iDat,  within  thirty  days  after  the  execution  of   every  53  Geo.  s, 

<«ed,  bond,  instrument,  or  other  assurance,  whereby  any 

wnoity  or  rent  charge  shall,  from  and  after  the  passing  of 

to  Act,  be  granted  for  one  or  more  life  or  lives,  or  for  any 

tonn  of  years  or  greater  estate  determinable  on  one  or  more 

We  or  lives,  a  memorial  of  the  date  of  every  such  deed, 

fond,  instrument,  or  other  assurance,  of  the  names  of  all 

the  parties  and  of  all  the  witnesses  thereto,  and  of  the 

person  or  persons  for  whose  life  or  lives  such  annuity  or 

rent  charge  shall  be  granted,  and  of  the  person  or  persons 

V  whom  the  same  is  to   be  beneficially   received,   the 

Pecuniary  consideration  or  considerations  for  granting  the 

urne,  and  the  annual  sum  or  sums  to  be  paid,  shall  be 

ewolled  in  the  High  Court  of  Chancery."     This  Act  was 

UQended  and  explained  by  the  statute  3  Geo.  4,  c.  92,  as 

to  the  description  of  the  witnesses  in  the  memorial,  and 

**  to  non-enrolment  of  collateral  deeds  ;  and  by  the  statute 

7  Geo.  4,  c.  75,  as  to  the  names  of  the  witnesses  in  the 

(«)  T«U  r.  Bielby,  27  Bear.  353  ;  (b)  2  Bop.  Leg.  by  White,  1484. 

****.  Smith,  L.  B.  8  Kq.  «83. 
TOLL  0 
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PcO*l '.T'i3,  memorial.     By  sect.  10  of  the  statute  53  Geo.  3,  c.  14 

Exception*.  ^  was  enacted,  "That  this  Act  shall  not  extend  to  Scotia 

or  Ireland,  nor  to  any  annuity  or  rent  charge  given  1 

will  or  by  marriage  settlement  or  for  the  advancement 

a  child,  nor  to  any  annuity  or  rent  charge  secured  up 

freehold  or  copyhold  or  customary  lands  in  Great  Brita 

or  Ireland  or  in  any  of  his  Majesty's  possessions  beyoi 

the  seas,  of  equal  or  greater  annual  value  than  the  sa 

annuity    (over  and  above   any  other    annuity    and   tl 

interest  of  any  principal  sum  charged  or  secured  there 

of  which  the  grantee  had  notice  at  the  time  of  the  gran 

whereof  the  grantor  is  seised  in  fee  simple  or  fee  tail 

possession,  or  the  fee  simple  whereof  in  possession  tl 

grantor  is  enabled  to  charge  at  the  time  of  the  grant, 

secured  by  the  actual  transfer  of  stock  in  any  of  the  pub! 

funds,  the  dividends  whereof  are  of  equal  or  greater  anna 

value  than  the  said  annuity ;  nor  to  any  voluntary  annui 

or  rent  charge  granted  without  regard  to  pecuniary  com 

deration  or  money's  worth ;  nor  to  any  annuity  or  re 

charge   granted   by  any  body   corporate,   or  under  ai 

authority  or  trust  created  by  Act  of  Parliament"     38. 

Repeal  of         By  the  statute  17  &  18  Vict.  c.  90,  the  above  statut 

statutes.  . 

Registration  were  repealed  as  to  future  transactions.  But  by  tl 
^vkt"1*1,  statute  18  Vict.  c.  15,  s.  12,  it  is  enacted  that,  "  any  annui 
or  rent  charge  granted  after  the  passing  of  this  Act,  othe 
wise  than  by  marriage  settlement,  for  one  or  more  life  • 
lives,  or  for  any  term  of  years  or  greater  estate  determi 
able  on  one  or  more  life  or  lives,  shall  not  affect  any  lane 
tenements,  or  hereditaments  as  to  purchasers,  mortgagee 
or  creditors,  unless  and  until  a  memorandum  or  minu 
containing  the  name,  and  the  usual  or  last  known  plai 
of  abode,  and  the  title,  trade,  or  profession  of  the  perse 
whose  estate  is  intended  to  be  affected  thereby,  and  tl 
date  of  the  deed,  bond,  instrument,  or  assurance  whereby  tl 
annuity  or  rent  charge  is  granted ;  and  the  annual  sum  c 
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sums  to  be  paid,  shall  be  left  with  the  senior  master  of  **«  *• T- 2» 

the  Court  of  Common  Pleas  at  Westminster,  who  shall 

forthwith  enter  the  particulars  aforesaid  in  a  book  in 
alphabetical  order  by  the  name  of  the  person  whose  estate 
m  intended  to  be  affected  by  the  annuity  or  rent  charge, 
together  with  the  year  and  the  day  of  the  month  when 
werj  such  memorandum  or  minute  is  so  left  with  him." 
By  s.  14,  however,  "  the  provisions  of  this  Act  shall  not 
«tend  to  require  the  registry  of  annuities  or  rent  charges 
given  by  will "  (a).     40. 

It  has  been  held,  however,  by  the  Lords  Justices,  on  ap- 
peal, in  the  case  of  Greaves  v.  Tojield,  L.  R.  14  Ch.  D. 
563,  that  an  unregistered  annuity  is  valid  as  against  all 
wbsequent  incumbrancers  who  took  with  notice  of  the 
annuities,  and  against  the  trustee  in  bankruptcy  of  the 
gnmtor.    40a. 

Section  II. 
Of  Rents  (6). 
A  rent  is  a  right  to  a  certain  thing,  whether  money,  or  part  i.t.  -i 
*  chattel,  or  service,  to  be  rendered  periodically,  as  a  com- 

m  ^  7  .  Definition  ol 

Potion  or  acknowledgment  for  the  possession  of  real » rent- 
^tate,  or  as  a  charge  thereon  (c).      There  are  at  common 
aw  three  kinds  of  rents :  rent  service,  rent  charge,  and 
*nt  seek  (d).     41. 
Rent  service  is  a  rent  by  which  a  tenant  holds,  and  Rent 

*  aarvia 

which  has  some  corporeal  service,  as  fealty  at  the  least, 
incident  to  it ;  and  for  this  the  lord  might  df  strain  of 
common  right,  without  reserving  any  special  power  of 
<totrets,  provided  he  had  in  himself  the  reversion  or 
htare  estate   of  the  lands  or  tenements,  subject  to   or 

(<)  As  to  the  discharge  of  annm-  (0)  See  Co.  Litt.  142   a,  144  a; 

ti*  and  rent  charges,  see  end  of  2  Bl.  Com.  41 ;  Wood!  all's  Land. 

<*.  8,  m  Part  II.  Tit.  10.  and  Ten.  7th  ed.  309 ;    and  infra, 

(*)  See  Part  ILL  Tit.  12,  Ch.  1,  Part  1IL  T.  12,  Ch.  1,  *..  9. 

1 '.  on  BewrratiaiM.  (<*)  Litt.  8.213. 

o:2 


service. 
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^hV'sV'  exPectent  upon  the  lease  or  particular  estate  of  the  les 
or  grantee  (a).     42. 

Rent  A  rent  charge  is  a  rent  granted  by  or  reserved  to 

person  seised  of  land,  to  be  payable  out  of  or  charged 
on  such  land,  and  secured  by  a  clause  of  distress,  a 
generally,  except  in  the  case  of  copyholds,  by  a  power 
entry,  either  at  common  law,  by  means  of  a  special  a 
dition  that  the  grantee  may  enter  and  take  the  pro! 
until  payment  or  satisfaction,  or  else  by  way  of  use ; 
where  a  conveyance  is  made  to  C.  and  his  heirs,  to  the  1 
that  8.  may  receive  an  annual  sum  ;  and  to  the  furtl 
use  that  if  unpaid,  he  may  enter  and  take  the  profits  at 
he  is  satisfied.  If  the  grantee  assigns  this  annual  sa 
the  right  of  entry  by  way  of  use  passes  with  it  to  i 
assignee  (b).  These  powers  of  entry  cannot  be  given 
the  case  of  copyholds,  because  they  are  not  within  t 
Statute  of  Uses,  and  because  the  tenant  cannot  convej 
copyhold  estate  except  by  surrender  (c).     43. 

Rentteck.  A  rent  seek,  or  barren  rent  (reditus  siccus),  is  notht 
more  than  a  rent  for  the  recovery  of  which  no  power 
distress  is  given,  either  by  the  rules  of  the  common  law, 
the  agreement  of  the  parties  (d).     44. 

Extemion         The  remedy  bv  distress  is,  however,   extended  by  1 

of  remedy  J        *>  77  j 

by  dutn*..  statute  4  Geo.  2,  c.  28,  s.  5,  to  the  proprietors  of  wl 
were  formerly  called  rents  sock  ;  and  by  the  statute  3  & 
Will.  4,  c.  42,  s.  37,  38,  it  is  given  to  the  executors  or  i 
ministrators  of  the  proprietors  of  such  rents,  even  af 
the  termination  of  the  leases  upon  which  such  rents  i 
reserved.     46. 

Although  every  species  of  rent  is  comprised  in  the  p 

(a)  3  Cruise  T.  28,  c  1,  §  4 ;  Co.  Watk.    Conv.  3rd   cd.    by  Pi 

Litt.  87  b,  141   b,  142  a;   Watk.  154. 
Conv.  3rd  ed.  by  Prest.  162.  (<?)  2  Jarm.  &  Byth.  by  Sweet 

(ft)  2  Bl    Com.  42  ;  2  Jarm.  &  (d)  3  Cruise  T.  28,  c.  1,  § 

Byth.   by  Sweet,   2,  46—8  ;   Litt.  Watk.  Conv.  3rd  ed.  by  Prest  1 

s.  217,  218  ;  Co.  Litt.  203  a,  n.  3  ;  Litt.  s.  217,  218. 
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A  rent  cannot  be  reserved  out  of  a  rent  (a).     Indeed  a  *£*T '  T- 

x    '  Ch.  2,  s.  ! 

rent  must  in  general  issue  out  of  lands  or  tenements  of 

0  Out  of  wh 

» corporeal  nature,  whereto  the  grantee  may  have  recourse  a^«nt  d^j 
to  distrain  (b).  But  by  the  statute  5  Geo.  3,  c.  17,  certain 
ecclesiastical  persons  may  reserve  a  rent  out  of  tithes  or 
other  incorporeal  hereditaments.  A  rent  may  also  be 
reserved  by  the  Crown  out  of  an  incorporeal  hereditament, 
bj  prerogative  (c).  And  a  rent  may  be  reserved  upon  a 
grant  of  an  estate  in  remainder  or  reversion;  for,  though 
the  grantee  cannot  distrain  during  the  continuance  of  the 
particular  estate,  yet  there  will  be  a  remedy  by  distress 
whenever  the  remainder  or  reversion  comes  into  posses- 
sion^).   62. 

A  person  entitled  to  a  rent  service  cannot  acquire  a  sewn  of  a 
seisin  in  deed  before  the  rent  becomes  due ;  for  nothing 
hot  the  actual  receipt  of  it  will  have  that  effect.  And  the 
only  mode  of  acquiring  a  seisin  in  deed  of  a  rent  charge, 
when  created  by  a  grant  at  common  law,  is  by  the  actual 
receipt  of  the  whole  or  some  part  of  it.  But  where  a  rent 
u  created  by  means  of  a  conveyance  to  uses,  the  grantee 
immediately  acquires  a  seisin  by  the  words  of  the  sta- 
tute (e).  63. 
A  rent  service,  that  is,  the   incorporeal  hereditament  a  rent  i. 

.  real  pro- 

tewf,  is  real  property,  and  descends  or  devolves  to  the  ****** 
person  entitled  to  the  reversion  of  the  lands  out  of  which 
rent  issues.  But  an  amount  of  rent  service  actually 
is  personal  property  of  the  person  entitled  to  the  rent 
service  at  the  time  it  became  due.  If,  therefore,  a  lessor 
se^ed  in  fee  who  is  entitled  to  a  rent  service  outlives  the 
foyon  which  an  amount  becomes  due,  it  will  go  to  his 

(«)  3  Cruise  T.  28,  c.  1,  §  17  ;  1  (01  Pres.  8hep.  T.  81 ;  3  Cruise 

**  Sbepi  T.  81.  T.  28,  c.  1,  §  18,  23 ;  Co.  Litt.  47  a. 

(*)  Co.  Litt  47  a,  142  a,  144  a  ;  (d)  3  Cruise  T.  28,  c.  1,  §  20 ; 

'Cruise  T.  28,  c.  1,  §  16  ;  2  Jarm.  Co.  Litt.  47  a,  142  a. 

*  Bjth.  by  Sweet,  3,  4  ;  1  Pres.  (e)  3  Cruise  T.  28,  c.  1,  §  15. 
**  T.  81. 
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Fc2T2n'2'  execu^°r  or  administrator  ;  but  if  he  dies  before  that <fo 
will  go  to  his  heir  as  incident  to  the  reversion,  and  f 
part  of  the  personalty  of  the  heir,  when  due  (a).  A  1 
charge  of  inheritance  is  also  real  property,  desoendiblt 
the  heir.  But  an  amount  of  rent  charge  actually  du 
personal  property  of  the  person  entitled  to  the  rent  chi 
at  the  time  it  became  due  (6).     64. 

Ertau  in  A  rent  charge  may  be  limited  in  fee,  or  in  tail,  or 

ft  rauts  0  _  . 

life  of  the  grantor  or  grantee  or  any  other  person,  or  for 
number  of  lives  or  years  (<?).  A  person  may  be  tenan 
the  curtesy  of  a  rent  service,  where  he  is  entitled  to 
reversion,  as  also  of  a  rent  charge  (d);  and  a  rent  sei 
or  a  rent  charge  in  fee  or  in  tail  is  also  subjec 
dower  (e).     66. 

A  rent  charge  being  against  common  right  (/), 
grantee  in  tail  of  a  rent  charge  de  novo,  if  there  wa 
limitation  over  of  it  in  fee,  acquired  by  a  common  reco 
a  base  fee  only,  determinable  upon  his  decease  and  fa 
of  issue  in  tail.  And  a  widow  of  a  tenant  in  tail  of  a 
charge  who  has  died  without  issue,  has  no  dower.  Ai 
a  tenant  in  fee  of  a  rent  charge  dies  without  heirs 
without  having  devised  the  rent,  the  rent  does  not  esc 
but  sinks  into  the  land  (<?).  66. 
Duration  The  28th  section  of  the  Wills  Act,  1  Vict.  c.  26,  y 
charge.  supplies  the  want  of  words  of  limitation,  is  only  appli 
to  a  devise  of  real  estate  actually  existing  at  the  tin 
the  testator's  death.  So  that  it  applies  to  a  rent  char] 
fee  simple  or  a  fee  farm  rent  vested  in  him  at  that 
but  not  to  a  rent  charge  which  he  creates  de  nov 
his  will  (A).  And  hence  in  creating  a  rent  charge  in  f 
novo  even  by  will,  notwithstanding  the  28th  section  o 

(a)  See  3  Cruise  T.  28,  c.  1,  §  55.  (/)  See  supra,  par.  49. 

(6)  See  3  Cruise  T.  28,  c.  1,  §  62.  (^)  Co.  Litt.  298  a,  n.  2;  2 

(c)  3  Cruise  T.  28,  c.  2,  §  2,  3.  &  Byth.  by  Sweet,  62. 

(d)  3  Cruise  T.  28,  c.  2,  §  10.  (h)  Nichol*  v.  Hatches,  10 
00  3  Cruise  T.  28,  c.  2,  §  13,  14.  342. 
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Wills  Act,  it  is  still  necessary  to  use  trie  words  of  limita-  ^*T2X  ST,22' 
tionaand  his  heirs,"  or  words  equivalent  thereto.     Bat  if 
it  is  desired  to  grant  an  annuity  or  rent  charge  of  inherit- 
ance de  novo,  it  is  not  sufficient  to  use  words  of  limitation. 
For  it  seems  from  the  hooks,  that  if  a  man  grants  an 
annuity  or  rent  charge  de  novo  without  saying  "  for  him- 
self or  his   heirs,"  it   will    determine   hy  the   death  of 
tie  grantor,  even  though  made  to  the  grantee  and  his 
heirs  (a).    67. 
A  rent  charge  may  be  granted  de  novo,  so  as  to  com-  Rent  to 

#     oonimeuoe 

mence  at  a  future  time,  within  the  rule  against  perpetui-  *»  fi»turo 
ties  (b).  But  a  rent  in  esse  or  already  created,  cannot  be 
granted  to  commence  in  futuro  ;  because  to  such  a  rent 
there  may  be  a  precedent  title,  and  the  person  having  such 
title  would  not  be  able  to  discern  against  whom  to  proceed 
for  recovering  it  (c).     68. 

On  a  grant  of  the  reversion  or  of  a  part  of  the  land  in  R«nt  pa»« 
reversion,  the  rent,  or  a  proportionable  part  thereof,  passes  8ion- 
immediately  with  the   reversion,  as  an  incident,  without 
any  express  mention  of  it  in  the  grant  (d).     69. 

A  rent  may  be  limited  de  novo,  so  as  to  cease  for  a  time  Rant  limited 

j  to  cease  for 

on7,  and  afterwards  to  revive  (e).     60.  a  time- 

« two  tenants  in  common  or  two  persons  severally  seised  Grant  of 

»,  *  m  rent  by 

oi  land  join  in  the  grant  of  a  rent  of  a  certain  amount,  the  tenant-  in 

*  °  7  common,  or 

grantee  shall  have  two  rents  of  that  amount  (/),  by  reason  *yvJ£J£n8 
of  the  severalty  of  the  seisin  or  ownership,  and  the  want  of 8eUied* 
w°rds  apportioning  the  liability  of  rent  between  or  among 
the  grantors,  and  also  by  reason  of  the  rule  that  a  grant 
™1  he  construed  most  strongly  against  the  grantor  and  in 

W  See  Co.  Litt.  144  b  ;  2  Jarm.  Fearne,  629 ;  Watk.  Conv.  3rd  ed. 

k  fiytk.  by  Sweet,  6 ;  2  Vin.  Ab.  by  Prest.  158. 

^  00  3  Cruise  T.  28,  c.  3,  §  29. 

W  8ee  infra,  Part  II.  T.  9,  Cb.  1,  (<?)  3  Cruise  T.  28,  c.  2,  §  23. 

l5: [Wbtrfam r.  Richards.  4  Hurl.  (/)  Co.  Litt.  197  a ;  1  Pres.  Shep. 

4  Sorm.  277  ;    5  Hurl.  &.  Norm.  T.  98  ;   Watk.   Conv.    3rd  ed.  by 

**•  Prest.  88,  159. 

M  3  Cruise  T.  28,  c.  2,  §  21, 22  ; 
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Part  I.  T.  2, 
Ch.  2,  8.  2. 

from  an 
apportion- 
ment of  the 
product 
thereof. 


Apportion- 
ment  of 
Mums  peri- 
odically 
payable  as 
rente  or 
annuities, 
or  other- 
wise. 


to  a  rent  charge  purchases  any  part  of  the  lai 
which  it  issues,  the  whole  rent  is  extinct,  upon  t 
physical  ground  that  the  rent  is  entire,  and  issui 
every  part  of  the  land  (a),  and  yet  it  cannot  iss 
the  part  purchased,  because  a  man  cannot  pa] 
himself.  And  so  if  a  devise  of  part  of  the  lar 
which  a  rent  charge  issues  is  made  to  the  grante 
rent  charge,  it  is  extinguished  (b).  But  if  part  o 
descends  to  the  person  entitled  to  the  rent  charge 
rent  charge  descends  to  a  person  who  has  part  of 
an  apportionment  takes  place ;  for  actus  legis  nei 
injuriam  (c).  By  the  old  law,  if  a  person  havii 
charge  released  all  his  right  in  a  part  of  the  estate 
became  extinct.  But  he  might  release  part  of 
charge  without  affecting  the  rest  (d).  And  now 
22  &  23  Vict.  c.  35,  s.  10,  "the  release  from  a  rei 
of  part  of  the  hereditaments  charged  therewith 
extinguish  the  whole  rent  charge,  but  shall  operai 
bar  the  right  to  recover  any  part  of  the  rent  chai 
the  hereditaments  released,  without  prejudice  ne' 
to  the  rights  of  all  persons  interested  in  the  here* 
remaining  unreleased,  and  not  concurring  in  or  c 
the  release."  And  if  the  grantee  of  a  rent  charg 
part  of  it  to  a  stranger,  an  apportionment 
place  (e).    66. 

At  common  law,  if  a  tenant  for  life  died  befoi 
on  which  the  rent  became  due,  where  the  lease  d< 
by  the  death  of  the  tenant  for  life,  his  executors 
claim  an  apportionment  of  rent;  nor  could  the  r< 


(a)  See  Litt.  222 ;  Co.  Litt.  147  b ; 
3  Cruise  T.  28,  c.  3,  §  13,  14  ;  Bur- 
ton, §  1121 ;  3  Jarm.  &  Byth.  by 
Sweet,  60. 

(ft)  2  Jarm.  &  Byth.  by  Sweet, 
60  ;  Dennett  v.  Pa*8%  1  Bing.  N.  C. 
388;  1  C,  B.  (N.  8.)  218- 


(c)  Co.   Litt.  149  b 
1121. 

(rf)  Co. Litt.  148a;  1 
346;  3   Cruise  T.  28, 
Burton,  §  1123;  2  Ja 
by  Sweet,  60 ;  9  Id.  81 

00  3  Cruise  T.  28,  c 
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man  or  reversioner  claim  that  part  of  it  which  accrued  ***TJ* T- 2» 

r  Ch.  2,  s.  2. 

daring  the  life  of  the  tenant  for  life  ;  so  that  the  tenant  

paid  nothing  (a).  This  and  similar  evils  have  been  reme- 
died by  certain  enactments,  providing  that  all  periodical 
payments  shall  be  apportioned,  so  that  on  the  determina- 
tion of  the  interest  of  the  person  entitled  to  them,  he  or 
is  executors,  administrators,  or  assigns,  shall  have  a  pro- 


portionate part  thereof.  Thus,  it  was  enacted  by  the  sta-  Apportkm- 
tate  11  Geo.  2,  c.  19,  s.  15,  "that,  where  any  tenant  for  life  J1^60-2* 
shall  happen  to  die  before  or  on  the  day  on  which  any  rent 
was  reserved  or  made  payable  upon  any  demise  or  lease  of 
any  lands,  tenements,  or  hereditaments,  which  determined 
on  the  death  of  such  tenant  for  life,  the  executors  or  ad- 
ministrators of  such  tenant  for  life  shall  and  may,  in  an 
action  on  the  case,  recover  of  and  from  such  under-tenant 
or  under-tenants  of  such  lands,  tenements,  or  hereditaments, 
if  such  tenant  for  life  die  on  the  day  on  which  the  same  is 
nude  payable,  the  whole,  or,  if  before  such  day,  then  a  pro- 
portion, of  such  rent  according  to  the  time  such  tenant  for 
Kfe  Bred,  of  the  last  year,  or  quarter  of  a  year,  or  other  time 
in  which  the  said  rent  was  growing  due  as  aforesaid,  making 
*lljust  allowances,  or  a  proportionable  part  thereof  respect- 
ively."   67. 

The  Court  of  Chancery  extended  this  statute  to  the 
executors  of  a  tenant  in  tail  who  died  without  issue  some 
days  before  the  rent  became  due  (b).     68. 

By  the  statute  4  &  5  Will.  4,  c.  22,  s.  1,  after  reciting  the  Appomou 

.     *  ii/  Burnt  Act  of 

wove  enactment,  it  is  enacted  that  "rents  reserved  and4*5Wm 
made  payable  on  any  demise  or  lease  of  lands,  tenements, 
or  hereditaments  which  have  been  and  shall  be  made,  and 
which  leases  or  demises  determined  or  shall  determine  on 
the  death  of  the  person  making  the  same  (although  such 
person  was  not  strictly  tenant  for  life  thereof),  or  on  the 

(•)  3  Cruise  T.  28,  c.  3,  §  38  (&)  3  Cruise  T.  28,  c.  3,  §  41. 
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Part 
Ch 


"^'J*?'  ^ea^  0I>  ^e  ^Q  or  ^ves  f°r  which  such  person  was  entitled 
to  such  hereditaments,  shall,  so  far  as  respects  the  rente 
reserved  by  such  leases,  and  the  recovery  of  a  proportion 
thereof  by  the  person  granting  the  same,  his  or  her  execu- 
tors or  administrators  (as  the  case  may  be),  be  considered 
as  within  the  provisions  of  the  said  recited  Act."     And  by 
s.  2,  "  that,  from  and  after  the  passing  of  this  Act,  all  rents 
service  reserved  on  any  lease  by  a  tenant  in  fee  or  for  any 
life  interest,  or  by  any  lease  granted  under  any  power  (a) 
(and  which  leases  shall  have  been  granted  after  the  passing 
of  this  Act),  and  all  rents  charge  and  other  rents,  annuities] 
pensions,  dividends,  moduses,  compositions,  and  all  othei 
payments  of  every  description,  in  the  United  Kingdom  o 
Great  Britain  and  Ireland,  made  payable  or  coming  due  a 
fixed  periods  under  any  instrument  that  shall  be  execute 
after  the  passing  of  this  Act,  or  (being  a  will  or  testa 
mentary  instrument)  that  shall  come  into  operation  afte 
the  passing  of  this  Act,  shall  be  apportioned  so  and  in  sue 
manner  that  on  the  death  of  any  person  interested  in  an 
such  rents,  annuities,  pensions,  dividends,  moduses,  compc 
sitions,  or  other  payments  as  aforesaid,  or  in  the  estat 
fund,  office,  or  benefice  from  or  in  respect  of  which  tk 
same  shall  be  issuing  or  derived,  or  on  the  determinate 
by  any  other  means  whatsoever  of  the  interest  of  any  sue 
person,  he  or  she,  and  his  or  her  executors,  administrator 
or  assigns  (b)  shall  be  entitled  to  a  proportion  of  such  rent 
annuities,  pensions,  dividends,  moduses,  compositions,  an 
other  payments,  according  to  the  time  which  shall  hai 
elapsed  from  the  commencement  or  last  period  of  paymei 
thereof  respectively  (as  the  case  may  be),  including  the  da 
of  the  death  of  such  person,  or  of  the  determination  of  h 

(a)  See  Pluimn.tr  v.  Whiteley,  1  gagee  not  in  possession.      He 
Johns.  586.  not  an  assign.     In  re  Marquis 

(b)  This    Act  does    not   apply  Anglesey"*  Estate,  L.   R.  17   E 
between  a  mortgagor  and  a  mort-  283. 
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or  her  interest,  all  just  allowances  and  deductions  in  re-  ^?T2LJ"£ 
sped;  of  charges  on  such  rents,  annuities,  pensions,  divi- 
dends,  moduses,  compositions,  and  other  payments  being 
made ;  and  that  every  such  person,  his  or  her  executors, 
administrators,  and  assigns,  shall  have  such  and  the  same 
remedies  at  law  and  in  equity  for  recovering  such  appor- 
tioned parts  of  the  said  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,    and  other  payments,    when   the 
entire  portion  of  which  such  apportioned  part  shall  form 
part  shall  become  due  and  payable,  and  not  before,  as  he, 
she,  or  they  would  have  had  for  recovering  and  obtaining 
sach  entire  rents,  annuities,  pensions,  dividends,  moduses, 
compositions,  and  other  payments  if  entitled  thereto,  but 
so  that  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demiae,  and  the  lands,  tenements,  and  hereditaments  com- 
prised therein,  shall  not  be  resorted  to  for  such  apportioned 
[arts  specifically  as  aforesaid,  but  the  entire  rents  of  which 
nch  portions  shall  form  a  part  shall  be  received  and  re- 
covered by  the  person  or  persons  who  if  this  Act  had  not 
P*»ed  would  have  been  entitled  to  such  entire  rents  ;  and 
soch  portions  shall  be  recoverable  from  such  person  or 
persons  by  the  parties  entitled  to  the  same  under  this  Act  4 
in  any  action  or  suit  at  law  or  in  equity."     But  by  s.  3, 
these  provisions  "  shall  not  apply  to  any  case  in  which  it 
4*11  be  expressly  stipulated  that  no  apportionment  shall 
take  place,  or  to  annual  sums  made  payable  in  policies  of 
assurance  of  any  description."     69. 

Where  the  interest  mentioned  in  the  second  section  has 
determined,  whether  by  death  or  otherwise,  there  will 
he  aa  apportionment.  But  "  the  death  "  spoken  of  means 
death  occasioning  a  determination  of  interest ;  and  there- 
fore, where  the  interest  has  not  determined,  though  the 
person  to  whom  the  money  was  payable  has  died,  there 
will  be  no  apportionment.  So  that  where  such  person  js 
tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail, 
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PchV*8Ti'  remainder  to  himself  in  fee,  and  he  dies  without  issue, 
there  will  be  no  apportionment  as  between  his  personal 
representatives  and  his  heir  (a).  The  Apportionment  Act, 
1870,  applies  to  all  cases,  whether  the  instrument  under 
which  the  question  arises  came  into  operation  before  or 
after  the  passing  of  the  Act  (6).     70. 

The  income  arising  from  personalty  specifically  be- 
queathed is  not  apportionable  under  the  Apportionment 
Act,  1870,  as  between  the  specific  legatee  and  the  estate 
of  the  testator  (c).     71. 

By  s.  86  of  the  Tithe  Commutation  Act,  6  &  7  Will  4, 
c.  71,  these  provisions  are  extended  to  rent  charges  under 
that  Act ;  and  by  s.  50  of  the  Copyhold  Enfranchisement 
Act,  4  &  5  Vict.  c.  35,  the  same  provisions  are  extended  to 
rent  charges  under  that  Act.     72. 
Apportion-       By  the  statute  33  &  34  Vict.  c.  35  (passed  1st  August, 

mentActof  J  r  ° 

i87o.  1870),  it  is  enacted  as  follows  : — 

"1.  This  Act  may  be  cited  for  all  purposes  as  'The 
Apportionment  Act,  1870.'  "     73. 
Apportion.        "  2.  From  and  after  the  passing  of  this  Act  all  rents, 
lentsand     annuities,  dividends,  and  other  periodical  payments  in  the 
payment*    nature  of  income  (whether  reserved  or  made  payable  under 
an  instrument  in  writing  or  otherwise)  shall,  like  interest 
on  money  lent,  be  considered  as  accruing  from  day  to  day, 
and  shall  be  apportionable   in    respect  of    time  accord- 
ingly  »(<*).     74. 
Howappor-       "  3.  The  apportioned  part  of  any  such  rent,  annuity,  divi- 
payabie.      dend,  or  other  payment  shall  be  payable  or  recoverable  in 
the  case  of  a  continuing  rent,  annuity,  or  other  such  pay- 
ment when  the  entire  portion  of  which  such  apportioned 


(a)  lie  Clulow's  Estates,  3  K.  &  L.  R.  16  Eq.  528. 

J.  689.  (d)  See  Clive  v.  Clive,  L.  R.  7 

(b)  In  re  Cline's  Estate,  L.  R.  Ch.  Ap.  433  ;  Jones  v.  Ogle,  L.  R. 
18  Eq.  213.  8  Ch.  Ap.  192  ;  Capronv.  Capnm, 

(<?)    Whitehead  v.    Whitehead,  L.  R.  17  Eq.  288. 
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part  shall  form  part  shall  become  due  and  payable,  and  FcblI'I.'2.' 
not  before,  and  in  the  case  of  a  rent,  annuity,  or  other  such 
payment  determined  by  re-entry,  death,  or  otherwise  when 
the  next  entire  portion  of  the  same  would  have  been  pay- 
able if  the  same  had  not  so  determined,  and  not  before."  75. 

a4.  All  persons  and  their  respective  heirs,  executors,  Remedies, 
administrators,  and  assigns,  and  also  the  executors,  admini- 
strators, and  assigns  respectively  of  persons  whose  interests 
determine  with  their  own  deaths,  shall  have  such  or  the 
same  remedies  at  law  and  in  equity  for  recovering  such 
apportioned  parts  as  aforesaid  when  payable  (allowing  pro- 
portionate parts  of  all  just  allowances)  as  they  respectively 
would  have  had  for  recovering  such  entire  portions  as 
aforesaid  if  entitled  thereto  respectively ;  provided  that  J*0*180  *• 
persons  liable  to  pay  rents  reserved  out  of  or  charged  on  ^u^"1 
lands  or  other  hereditaments  of  any  tenure,  and  the  same cafle8' 
lands  or  other  hereditaments,  shall  not  be  resorted  to  for 
*ny  such  apportioned  part  forming  part  of  an  entire  or 
continuing  rent  as  aforesaid  specifically,  but  the  entire  or 
continuing  rent,  including  such  apportioned  part,  shall  be 
^covered  and  received  by  the  heir  or  other  person  who,  if 
the  rent  had  not  been  apportionable  under  this  Act,  or 
otherwise,  would  have  been  entitled  to  such  entire  or  con- 
tinuing rent,  and  such  apportioned  part  shall  be  recoverable 
from  such  heir  or  other  person  by  the  executors  or  other 
parties  entitled  under  this  Act  to  the  same  by  action  at 
l*w  or  suit  in  equity."     76. 

The  principle  of  the  Apportionment  Act,  1870,  is  this, 
that  where  a  person  has  a  limited  interest  in  a  fund,  and 
his  estate  determines  between  two  periods  of  payment,  the 
°ew  owner  is  not  entitled  to  the  whole  of  the  income  since 
4e  last  period  of  payment  (a).  76a. 
"5.  In  the  construction  of  this  Act —  interpreu- 

u  The  word  '  rents '  includes  rent  service,  rent  charge,  term*. 

W  bum,  V..O,  in  Be  Clarke,  Barker  v.  Peronme,  L.  R.  18  Ch.  D.  163. 
▼0L  J.  D 
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^ctui'I'i  an(*  ren'  sec^>  an<*  ^^  ^thes  an(*  *H  periodical p»y- 
~  ments  or  renderings  in  lieu  of  or  in  the  nature  of  rent 

or  tithe."     77. 
"  The  word  '  annuities '  includes  salaries  and  pensions." 

78. 
"  The  word  i  dividends '  includes  (besides  dividends 
strictly  so  called)  all  payments  made  by  the  name  of 
dividend,  bonus,  or  otherwise  out  of  the  revenue  of 
trading  or  other  public  companies,  divisible  between 
all  or  any  of  the  members  of  such  respective  com- 
panies, whether  such  payments  shall  be  usually  made 
or  declared  at  any  fixed  times  or  otherwise  ;  and  all 
such  divisible  revenue  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  have  accrued  by  equal  daily  incre- 
ment during  and  within  the  period  for  or  in  respect 
of  which  the  payment  of  the  same  revenue  shall  be 
declared  or  expressed  to  be  made,  but  the  said  word 
'  dividend '  does  not  include  payments  in  the  nature 
of  a  return  or  reimbursement  of  capital."  79. 
Act  not  to  "  6.  Nothing  in  this  Act  contained  shall  render  appor- 
poUciwof    tionable   any  annual  sums   made  payable  in  policies  of 

assurance  of  any  description."     80. 
nor  where        "  7.  The  provisions  of  this  Act  shall  not  extend  to  any 

stipulation  *     ^  ' 

£JJjj£*> the  case  in  which  it  is  or  shall  be  expressly  stipulated  that  no 

apportionment  shall  take  place."     81. 
where  an         Where  a  rent  charge  determines  by  the  act  of  God  or  of 

annuity  °  J 

gjjjjk  %  the  law,  before  the  expiration  of  the  period  for  which  it 
JTdlS*1*8  was  granted,  the  grantee  may  still  be  entitled  to  an  annuity 
mm  for  that  period ;  as  where  a  tenant  for  another's  life  grants 

a  rent  charge  for  twenty-one  years,  and  the  cestui  que 
vie  dies  before  the  term  expires ;  or  where  the  land  out 
of  which  the  rent  charge  is  granted  is  evicted  by  an  elder 
title  (a).     82. 

By  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  s.  42, 

(a)  Co.  Litt.  148  a. 
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"no  arrears  of  rent  or  of  interest  in  respect  ot  any  sum  of  c£T2L7'22, 
money  charged  upon  or  payable  out  of  any  land  or  rent,  AjmMnot 
or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  nntt  etc* 
such  arrears  of  rent  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his 
•gent"    And  by  s.  1,  "  rent "  is  to  extend  to  a  all  hpriots, 
and  to  all  services  and  suits  for  which  a  distress  may  be 
made,  and  to  all  annuities  and  periodical  sums  of  money 
charged  upon  or  payable  out  of  any  land  (except  moduses 
or  compositions)  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole."     83.  ' 

Where  trustees  are  directed  to  pay  an  annuity  to  a  per-  whether  an 
•on  for  life  out  of  rents,  it  may  often  be  doubtful,  upon  gSKSL 
Ae  whole  will,  whether  the  annuity  is  or  is  not  a  charge  o/thJl"8* 
upon  the  corpus  of  the  estate,  so  that  if  the  current  rents  S?<!5ate 
prove  insufficient  to  pay  the  annuity,  the  representatives  current 

income 

of  the  annuitant  may  or  may  not  be  entitled  to  have  the"10™- 
deficiency  made  up  out  of  the  rents  accruing  subsequently 
to  the  annuitant's  decease,  or  raised  by  a  sale  or  mortgage 
of  the  estate.     Care  should  therefore  be  taken  to  prevent 
nch  questions  from  arising  (a).     84. 

It  would  seem  that  the  following  propositions  may  be 
laid  down  in  relation  to  this  point :  1.  Where  a  testator 
makes  a  devise  in  fee  subject  to  the  payment  of  an  annuity, 
thai  annuity  is  a  charge  on  the  corpus  of  the  estate,  in 
case  the  current  rents  are  insufficient  (b).  2.  Where  an 
annuity  is  directed  to  be  paid  out  of  the  rents,  it  will  not 

(«)  8ee  Nmter  v.  Smith,  1  Ph.  176 ;  Piekard  v.  Michel,  14  Beav. 
iH;  #fcrfc#v.J?t0tor&0fi,llHare,  103;  see  also  the  remarks  of  the 
IU.  Master  of  the  Bolls,  in  Philipp*  v. 

(*)  SUmner  v.  Pickering,  9  Sim.      PhUippt,  8  Beav.  198. 

D2 
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^ART2LhT,22'  usuaW.Y  be  a  charge  upon  the  corpus  ;  if  at  least  the  estate, 
after  the  death  of  the  annuitant,  is  limited  oyer  to  other 
persons  (a).  3.  Where  an  annuity  is  charged  on  real  estate, 
and  power  is  given  to  the  annuitant  to  enter  and  distrain 
and  sell,  for  payment  of  the  arrears  of  the  annuity,  it  is  a 
charge  on  the  corpus  of  the  estate  (6).  86. 
Priority  Where  several  rent  charges  are  given  by  will,  and  the 

estate  proves  insufficient  to  pay  them  all,  they  must  abate 
pari  passu,  unless  the  testator  has  clearly  manifested  his 
intention  to  create  a  priority  in  favour  of  any  of  them. 
And  where,  after  the  creation  of  trusts  for  payment  of  a 
rent  charge,  the  testator  gives  another  rent  charge  "subject 
to  the  trusts  aforesaid,"  these  words  do  not  give  priority 
to  the  first  rent  charge  (c).  86. 
Remedies  [And  now  by  stat.  44  &45  Vict.  c.  41  (Appendix),  s.  44, 
of'a^IT7  it  w  enacted  that  "  (1)  Where  a  person  is  entitled  to  re- 
Kged  on  ceive  out  of  any  land,  or  out  of  the  income  of  any  land, 
any  annual  sum,  payable  half-yearly  or  otherwise,  whethei 
charged  on  the  land  or  on  the  income  of  the  land,  anc 
whether  by  way  of  rent  charge  or  otherwise,  not  beinj 
rent  incident  to  a  reversion,  then,  subject  and  without  pre 
judice  to  all  estates,  interests,  and  rights  having  priority  i 
the  annual  sum,  the  person  entitled  to  receive  the  sam 
«hall  have  such  remedies  for  recovering  and  compellinj 
payment  of  the  same  as  are  described  in  this  section;  as  fa 
as  those  remedies  might  have  been  conferred  by  the  in 
strument  under  which  the  annual  sum  arises,  but  nc 
further.  (2)  If  at  any  time  the  annual  sum  or  any  pai 
thereof  is  unpaid  for  twenty-one  days  next  after  the  tim 
appointed  for  any  payment  in  respect  thereof,  the  person  er 
titled  to  receive  the  annual  sum  may  enter  into  and  distrai 

(a)  Foster  v.  Smith,  1  Ph.  629 ;  (&)  Byam  v.  Sutton.   19  Bea 

PhWpp*  v.  Philipps,  8  Beav.  193  ;  556. 

Forbes  v.  Xichardson,  11  Hare,  357  (r)  Coorc  v.  Todd,  23  Beav.  92 

—8  ;  but  see  Ex  parte  Wilkinson.  7  D.  M.  &  G.  520. 
»  De  G.  &  Sm.  633. 


sums 

c 

land. 
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[on  the  land  charged  or  any  part  thereof,  and  dispose  ao  chV 'J:,2' 

cording  to  law  of  any  distress  found,  to  the  intent  that 

thereby  or  otherwise  the  annual  sum  and  aU  arrears  thereof, 
and  all  costs  and  expenses  occasioned  by  non-payment 
thereof,  may  be  fully  paid.  (3)  If  at  any  time  the  annual 
smn  or  any  part  thereof  is  unpaid  for  forty  days  next  after 
the  time  appointed  for  any  payment  in  respect  thereof, 
then,  although  no  legal  demand  has  been  made  for  payment 
thereof,  the  person  entitled  to  receive  the  annual  sum 
nay  enter  into  possession  of  and  hold  the  land  charged  or 
*ny  part  thereof,  and  take  the  income  thereof,  until  thereby 
or  otherwise  the  annual  sum  and  all  arrears  thereof  due  at 
the  time  of  his  entry,  or  afterwards  becoming  due  during 
Ws  continuance  in  possession,  and  all  costs  and  expenses 
occasioned  by  nonpayment  of  the  annual  sum,  are  fully 
F^id ;  and  such  possession  when  taken  shall  be  without 
impeachment  of  waste.  (4)  In  the  like  case  the  person 
entitled  to  the  annual  charge,  whether  taking  possession  or 
not,  may  also  by  deed  demise  the  land  charged,  or  any  part 
thereof,  to  a  trustee  for  a  term  of  years,  with  or  without 
Hnpeachment  of  waste,  on  trust,  by  mortgage,  or  sale,  or 
demise,  for  all  or  any  part  of  the  term,  of  the  land  charged, 
or  of  any  part  thereof,  or  by  receipt  of  the  income  thereof, 
or  by  all  or  any  of  those  means,  or  by  any  other  reasonable 
means,  to  raise  and  pay  the  annual  sum  and  all  arrears 
thereof  due  or  to  become  due,  and  all  costs  and  expenses 
occarioiied  by  nonpayment  of  the  annual  sum,  or  incurred 

• 

m  compelling  or  obtaining  payment  thereof,  or  otherwise 
bating  thereto,  including  the  costs  of  the  preparation 
*ad  execution  of  the  deed  of  demise,  and  the  costs  of  the 
execution  of  the  trusts  of  that  deed  :  and  the  surplus,  if 
any>  of  the  money  raised,  or  of  the  income  received,  under 
tfe  trusts  of  that  deed  shall  be  paid  to  the  person  for  the 
time  being  entitled  to  the  land  therein  comprised  in 
reversion  immediately   expectant   on   the    term    thereby 
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FcmJl'I'2.'  [createcl.  (5)  This  section  applies  only  if  and  as  far  as  * 
contrary  intention  is  not  expressed  in  the  instrument  ondos 
which  the  annual  sum  arises,  and  shall  have  effect  subject 
to  the  terms  of  that  instrument  and  to  the  provisions 
therein  contained.  (6)  This  section  applies  only  where 
that  instrument  comes  into  operation  after  the  commence- 
ment of  this  Act."     86a. 

Redemption      And  by  s.  45,  that  "  (1)  Where  there  is  a  quit  rent, 

of  quit  rente        . 

and  other     chief  rent,  rent  charge,  or  other  annual  sum  issuing  out  of 

perpetual  .  . 

charges.  ian(j  (jn  fcnjs  section  referred  to  as  the  rent),  the  Copyhold 
Commissioners  shall  at  any  time,  on  the  requisition  of  the 
owner  of  the  land,  or  of  any  person  interested  therein, 
certify  the  amount  of  money  in  consideration  whereof  the 
rent  may  be  redeemed.  (2)  Where  the  person  entitled  fc 
the  rent  is  absolutely  entitled  thereto  in  fee  simple  if 
possession,  or  is  empowered  to  dispose  thereof  absolutely 
or  to  give  an  absolute  discharge  for  the  capital  valo< 
thereof,  the  owner  of  the  land,  or  any  person  interests 
therein,  may,  after  serving  one  month's  notice  on  th 
person  entitled  to  the  rent,  pay  or  tender  to  that  persoi 
the  amount  certified  by  the  Commissioners.  (3)  On  proc 
to  the  Commissioners  that  payment  or  tender  has  been  s 
made,  they  shall  certify  that  the  rent  is  redeemed  uncle 
this  Act ;  and  that  certificate  shall  be  final  and  conclusive 
and  the  land  shall  be  thereby  absolutely  freed  and  di 
charged  from  the  rent.  (4)  Every  requisition  under  th 
section  shall  be  in  writing ;  and  every  certificate  under  til 
section  shall  be  in  writing,  sealed  with  the  seal  of  H 
Commissioners.  (5)  This  section  does  not  apply  to  tit! 
rent  charge,  or  to  a  rent  reserved  on  a  sale  or  lease,  or  to 
rent  made  payable  under  a  grant  or  license  for  buildii 
purposes,  or  to  any  sum  or  payment  issuing  out  of  lai 
not  being  perpetual.  (6)  This  section  applies  to  ran 
payable  at,  or  created  after,  the  commencement  of  th 
Act    (7)  This  section  does  not  extend  to  Ireland."]  86l 
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Part  L  T.  2/ 

Ch.  2,  a.  3. 

Section  III.  

Of  Advowson*. 
An  advowson  is  a  right  of  presentation  to  an  eccle-  Definition, 
siastical  benefice  from  time  to  time,  whenever  a  vacancy 
occurs  (a).    87. 
The  right  of  presentation  and  the  right  of  nomination  to  Right  of 

°  x  °  preaenta- 

i  church  are  distinct  things.     Presentation  is  the  offering  JJg^ 

a  derk  to  the  bishop  ;  nomination  is  the  offering  a  clerk  to  S^*011 

the  patron.     These  rights  may  exist  in  different  persons  guM^ 

at  the  same  time.      Thus,  a  person  seised  of  an  advowson 

may  grant  to  A.  and  his  heirs,  that  whenever  the  church 

becomes  vacant,  he  will  present  to  the  bishop  such  person 

as  A.  or  his  heirs  shall  nominate  (b).     Where  the  legal  Trustee*  and 

v   '  °      mortgagees 

estate  in  an  advowson  is  vested  in  trustees,  the  right  ofJ^JJ^6 
presentation,  as  incident  to  the  legal  estate,  is  in  them,  but  ^^£,i0HnUe 
the  right  of  nomination,  as  the  really  beneficial  right,  is  in  mortgagors 
the  cestui  que  trust.     So,  in  the  case  of  a  mortgage  of  an  nomination. 
adrowson,  the  mortgagee  has  the  right  of  presentation,  but 
the  mortgagor  has  the  right  of  nomination  (c).     88. 
Advowsons  are  either  appendant  or  in  gross.     An  ad-  AdTowwm 

*  *  o  appendant 

lowson  appendant  is  one  that  was  annexed  to  the  ownership  or  m  grow- 
of  die  demesnes  of  a  manor,  by  the  lord  of  which  the  appendant. 
dirndl  was  founded,  and  has  been  so  annexed  ever  since 
the  foundation  of  the  church.  And  in  consequence  of 
soch  annexation,  this  will  pass  together  with  the  manor, 
bf  a  grant  of  the  manor  only,  without  adding  any  other 
words  (d).  And  where  an  advowson  has  passed  imme- 
moriaDy  with  the  manor,  without  any  express  words 
to  include  it,  or  with  only  the  words  "  with  the 
ftpportenances,"    it    is    to    be    taken    as    an    advowson 

to  Co.    Iitt.    17   b,    119  b  ;   3  see  infra,  Part  II.  T.  10,  Ch.  2,  s.  1, 

&*eT.  21,  c  1,  §  4 ;  2  BL  Com.  21.  No.  IL 

(*)  S  Cruise  T.  21,  c  1,  §  6.  (d)  2  Bl.  Com.  22  ;  3  Cruise  T. 

(f)IGnriae  T.  21,  c.l,§7;  and  21,  c.  1,  §  9. 
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Part  I.  T.  2, 

LlH.     mt  8.  o. 

Advowson 
in  grow. 


How  an 
advowson 
may  become 
in  gross. 


Advowaon 
ceasing  to 
be  append- 
ant for  a 
time  only. 


Advowson 
appendant 


appendant  (a).  An  advowson  in  gross  is  one  that  i* 
separated,  or  has  once  been  separated,  by  legal  conveyance 
from  the  ownership  of  the  manor  by  the  lord  of  which  the 
church  was  founded  (6).     89. 

An  advowson  appendant  may  become  in  gross  by  various 
means:  Thus,  1.  If  the  manor  to  which  it  is  appendant 
is  conveyed  away  in  fee  simple,  with  an  exception  of  the 
advowson.  2.  If  the  advowson  is  conveyed  away  without 
the  manor  to  which  it  is  appendant.  3.  If  the  proprietor 
of  an  advowson  presents  to  it  as  an  advowson  in  gross. 
Or,  4.  Where  a  manor  to  which  an  advowson  is  appendant 
descends  to  coparceners,  who  make  partition  of  the  manor, 
with  an  express  exception  of  the  advowson  (c).     90. 

An  advowson  may  cease  to  be  appendant  for  a  time,  and 
yet  become  again  appendant.  Thus,  if  an  advowson  is 
excepted  in  a  lease  for  life  of  a  manor,  it  becomes  in  gross 
during  the  continuance  of  the  lease ;  but  upon  the 
expiration  of  the  lease  it  again  becomes  appendant.  So. 
if  an  advowson  appendant  is  granted  to  a  person  for  life,il 
becomes  in  gross.  But  if  afterwards  another  person  wen 
enfeoffed  of  the  manor  to  which  it  was  appendant,  with  th 
appurtenances,  in  fee  simple,  the  reversion  of  the  advowsoi 
would  pass,  and  at  the  expiration  of  the  grant  for  life,  i 
would  again  become  appendant  (d).  So,  if  a  manor  t 
which  an  advowson  is  appendant  descends  to  tw 
coparceners,  and  upon  a  partition  the  advowson  is  allotte 
to  one  and  the  manor  to  the  other,  the  advowson  become 
an  advowson  in  gross  ;  but  if  the  coparcener  to  whom  tit 
advowson  was  allotted  dies  without  issue  and  withoi 
disposing  of  the  advowson,  it  will  descend  to  the  othe 
and  again  become  appendant  (e).     91. 

An  advowson  may  be  appendant  for  one  turn  and  in  groi 


i 


(a)  3  Cruise  T.  21,  c.  1,  §  9. 

(b)  2  Bl.  Com.  22  ;  3  Cruise  T. 
21,  c.  1,  §  12. 


(<0  3  Cruise  T.  21,  c.  1,  §  13, 1 
00  3  Cruise  T.  21,  c  1,  §  16. 
0»)  3  Cruise  T.  21,  c.  1,  §  16. 
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for  another.     Thus,   if    a   person    having  an  advowson  cifV  »Ti2 
appendant  grants  every  second  presentation  to  a  stranger,  for ~ue~^r 
it  will  be  in  gross  for  the  turn  of  the  grantee,  and  append-  J^i^oSct! 
ant  for  the  turn  of  the  grantor  (a).     92. 
AdVowsons  are  also  presentative,  collative,  and  donative.  Advowwm 

*  '  preaenta- 

An  advowson  presentative  is  that  in  which  the  patron  has  *}▼».  £jj}*- 
a  right  to  present  a  clerk  to  the  bishop  or  ordinary,  and  to  dou*tive- 
demand  of  him  to  institute   the   clerk,  if  duly  qualified,  l^ntA~ 
that  is,  to  commit  to  the  clerk  the  cure  of  souls  (b).     Since 
the  Statute  of  Frauds  (c),  it  is  necessary  that  all  presenta- 
tions be  in  writing.    And  a  presentation  in  writing  is  a 
kind  of  letter,  not  a  deed,  from  the  patron  to  the  bishop  of 
the  diocese  in  which  the  benefice  is  situated,'  requesting 
him  to  admit  to  the  church  the  person  presented  (d).     And 
it  may  be  revoked  or  varied  at  any  time  before  institu- 
tion (e).    An   advowson   collative  is  that  in  which,    the  Adrowwm 

x  '  '  oollatire. 

bishop  being  himself  the  patron,  no  presentation  takes 
place,  bat  the  clerk  obtains  the  benefice  by  one  single  act 
of  collation  whereby  the  bishop  confers  the  benefice.  An 
adrowson  donative  is  that  which  exists  where  the  Queen,  Advowaon 

^  7  donative. 

or  any  subject  by  her  license,  founds  a  church  or  chapel, 

and  ordains  that  it  shall  be  merely  in  the  gift  or  disposal 

of  the  patron,  subject  to  his  visitation  only,  not  to  that 

of  the  ordinary,  and  vested  absolutely  in  the  clerk  by  the 

patron's  deed  of  donation,  without  presentation,  institution, 

or  induction  (/).     If  the  patron  of  an  advowson  donative 

once  presents  to  the  ordinary,  and  allows  of  the  admission 

of  his  clerk  thereon,  he  thereby  renders  his  church  always 

presentable, and  it  will  never  afterwards  be  donative  (g).  93. 

Institution  or  collation  must  be  followed  by  induction,  induction. 

(a)  3  Cruise  T.  21,  c.  1,  §  17.  Burn's  Eccles.  Law,  9th  ed.  161. 

(h)  3  Cruise  T.  21,  c.  1,  §  19,  and  (/)  3  Cruise  T.  21,  c.  1,  §  20,  21 ; 

e.  2.  §  1 5.  Co.  Litt.  344  a. 

(e)  29  Cur.  2,  c  3,  s.  4.  (j)  3  Cruise  T.  21,  c.  2,  §  8 ;  Co. 

(i)  3  Cruise  T.  21,  c.  2,  §  2.  Litt.  3-14  a  ;  I  Bum's  Eccles.  Law, 

(e)  3  Crate  T.  21,  c  2,  §  3 ;  1  9th  edit  169. 
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qa^lJ-8*' that  is,  the  investing  the  clerk  with  full  possession  of  all 

the  profits  belonging  to  the  church  (a).     94. 
Kinds  of  A  person  may  be   tenant  in  fee  of  '  an   advowson;  in 

estates  in  an  #     *  ^ 

advowsou.  which  case  he  and  his  heirs  have  a  perpetual  right  of 
presentation.  It  may  also  be  entailed  within  the  statute 
De  Donis  (6),  or  may  be  limited  to  a  person  for  life  or 
years,  in  possession,  remainder,  or  reversion.  And  it  may 
be  held  in  joint  tenancy,  coparcenary,  and  common  (c). 
An  estate  by  the  curtesy  may  also  be  had  in  an  advowson, 
even  though  the  church  be  not  void  during  the  cover- 
ture (d).  And  if  a  man  seised  of  an  advowson  in  fee 
marries,  his  wife  acquires  a  title  to  the  third  presentation, 
as  her  dower  (e).     96. 

How  an  ad-       An  advowson  appendant  may  be  aliened  bv  any  kind 

vowson  may  *  ^  *  .     • 

be  aliened.  0f  conveyance  that  transfers  the  manor  to  which  it  is 
appendant  §  An  advowson  in  gross  may  also  be  aliened  by 
deed  (J).     96. 

Grant  of  the      Not  only  may  an  advowson  be  aliened  in  fee,  or  for  life, 

next  or  any  i  -i  •  C 

number  of    0r  for  years,  but  the  next  presentation  or  any  number  ot 

present*-  J  r  J 

tions.  presentations  may  also  be  granted  away  (g).  And  the  next 
presentation,  when  granted  away,  is  considered  as  a  chattel 
real,  which,  if  not  disposed  of  by  the  grantee  in  his  life- 
time, will  vest  in  his  executors  (A).     97. 

^rvjn«         A   person   cannot  grant  an   advowson,  reserving  the 

se'ntaSot.     presentation  for  his  life  (i).     98. 

adJowsol         ^e  owner  of  an  advowson  cannot  grant  the  glebe  lands 

cMinotgnuit  or  ^e  tjjj^g  as  a  distinct  property.     They  are  inseparably 

*"■         annexed  to  the  advowson,  and  belong  to  the  incumbent  for 
the  time  being  (k).     99. 
extortan         Where  a  person  has  only  a  particular  estate  in  a  manor 

(a)  3  Cruise  T.  21,  c.  1,  §  22.  (/;  3  Cruise  T.  21,  c.  1,  §  31. 

(J)  3  Cruise  T.  21,  c.  1,  §  24.  ($r)  3  Cruise  T.  21,  c.  1,  §  32  ;  1 

(p)  3  Cruise  T.  21,  c.  1,  §  25.  Pres.  Shep.  T.  96. 

(d)  3  Cruise  T.  21,  c.  1,  §  26  ;  Co.  (h)  3  Cruise  T.  21,  c.  2,  §  21. 

Litt.  29  a.  (i)  1  Pres.  Shep.  T.  79. 

(O  3  Cruise  T.  21,  c.  1,  §  30.  (*)  1  Pres.  Shep.  T.  96. 
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to  which  an  advowson  is  appendant,  he  can  of  course  only  cUV"*'/' 
tlien  the  advowson  for  so  long  as  his  estate  shall  continue.  adTOW8on 
And  where  a  tenant  in  tail  of  a   manor  to   which   anX/Jdby 
advowson  was  appendant  granted  the  next  avoidance  of  LRS^oniy 
the  advowson.  and  died,  the  issue  entered  on  the  manor,  estate  in  a 

manor  to 

uw  the  grant  was  held  to  be  void.     And  where  a  tenant  which  it  to 

°  appendant. 

in  tail  and  his  son  joined  in  a  grant  of  the  next  avoidance  Grant  by  a 
of  a  church,  and  the  tenant  in  tail  died,  it  was  held  that  tau  and  his 
the  grant  was  void  against  the  son  and  heir  who  joined  in  next  avoid- 
the  grant,  because  he  had  nothing  in  the  advowson  at  the 
time  of  the  grant,  neither  in  possession,  nor  in  right,  nor 
in  actual  possibility  (a).     100. 

An  advowson  in  gross,  whether  the  proprietor   has  a  AdTJtow^lis 
legal  or  an  equitable  interest  therein,  is  assets  for  payment  §%£ent  of 
of  debts,  and   will    be    directed    to    be    sold    for    that 
.    pwpoee(ft).     101. 

Where  a  person  is  seised  of  an  advowson,  and  the  church  ^^"^ 
becomes  vacant  in  his  lifetime,  if  he  die^  before  he  has  tfoiT**11*" 
presented,   the    right    of    presentation    devolves    to    his 
executors  or  administrators,  because  it  is  considered  as  a 
chattel  real.     Bat  if  the  incumbent  of  a  church  is  also 
•riaed  in  fee  of  the  advowson  of  the  same  church  and 
dies,  the  right  to  present  will  devolve  to  his  heir,  and  not 
to  his  executor ;  for  the  avoidance  and  descent  to  the  heir 
happening  at  the  same  instant,  the  title  of  the  heir  shall 
be  preferred  (c).     102. 
Where  an  advowson  is  held  in  joint  tenancy,  all  the  Presentation 

•  .  .  ••       !  where  an 

joint  tenants  must  join  in  the  presentation.  And  where  an  {^7^^ 
advowson  is  vested  in  trustees  and  their  heirs,  upon  trust  £ptSary, 
to  present  to  the  church  whenever  a  vacancy  happens, 
they  are  joint  tenants,  and  therefore  upon  any  avoidance 
they  most  all  join  in  the  presentation  (d).   By  the  common 

(«)  3CruifleT.21,al,§  36,37,38.  (c)  3  Cruise  T.  21,  c.  2,  §  20. 

(»)  3  Cruise T. 21, c.  1,§40;  Co.  (<Q  3  Cruise  T.  21,  c.  2,  §  25. 

Lttt374b. 


or  in  com- 
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^i'l's'  *aw>  wnere  an  advowson  descends  to  coparceners,  and  they 

cannot  agree  to  present  jointly,  the  eldest  sister  shall  have 

the  first  turn,  the  second  the  next,  and  so  of  the  rest, 

according  to  their  seniority.     And  this  privilege  extends 

not  only  to  the  heirs  of  each  coparcener,  but  also  to  others 

who  acquire  a  portion  of  the  estate  by  conveyance  or  by 

act  of  law,  as  a  tenant  by  the  curtesy,  who  shall  have  the 

same  privilege  by  presenting  in  turn  as  his  wife  would  have 

had  if  alive  (a).   Tenants  in  common  of  an  advowson  most 

all  join  in  presenting  to  a  church  (b).     103. 

By  the  stat.  7  Ann,  c.  18,  s.  2,  it  is  enacted,  "that, if 

coparceners,  or  joint  tenants,  or  tenants  in  common  be 

seised  of  an  estate  of  inheritance  in  the  advowson  of  any 

church  or  vicarage,  or  other  ecclesiastical  promotion,  and 

a  partition  is  or  shall  be  made  between  them  to  present  by 

turns,  thereupon  every  one  shall  be  taken  and  adjudged  to 

be  seised  of  his  or  her  separate  part  of  the  advowson  to 

present  in  his  or  her  turn  "  (c).     104. 

Sri^Ttf         By  the  stat.  11  Geo.  2,  c.  17,  s.  5,  every  grant,  after  the 
»d^vowjon»f   g^  flj^  173g^  0f  anv  acivowsonj  or  right  of  presentation, 

papwte.]  collation,  nomination,  or  donation,  of  or  to  any  benefice  by 
any  papist  or  any  mortgagee  or  trustee  of  any  papist,  shall 
be  void,  unless  made  bona  fide,  and  for  a  full  and  valuable 
consideration  to  a  protestant  purchaser,  and  merely  for  the 
benefit  of  a  protestant.  And  every  devise  after  that  day  by 
any  papist,  of  any  such  advowson,  or  right  of  presentation, 
etc.,  with  intent  to  secure  the  benefit  thereof  to  the  heirs 
or  family  of  such  papist,  shall  be  void.     105. 


(a)  3  Cruise  T.  21,  c.  2,  §  27.  (c)  3  Cruise  T.  21,  c.  2,  §  34. 

(&)  3  Cruise  T.  21,  c.  2,  §  32. 
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Part  I.  T.  2, 
Ch.  2,  s.  4. 

Section  IV. 
Of  Tithes. 

Tithe  is  a  right  to  the  tenth  part  of  the  increase  yearly  Definition 
arising  and  accruing  from  the  profits  of  lands,  the  stock 
upon  lands,  and  the  personal  industry  of  the  inhabitants  ; 
the  first  species  being  usually  called  predial,  as  of  corn, 
grass,  hops,  and  wood ;  the  second  mixed,  as  of  wool,  milk, 
pigs,  etc. ;  and  the  third,  personal,  as  of  manual  occupa- 
tion (a).    106. 

Tithes  are  due  as  of  common  right  to  the  rector  of  the  t©  whom 

°  tithes  are 

pariah,  that  is,  either  the  actual  incumbent,  or  the  impro-  due* 

priator  of  the  benefice,  unless  there  is  a  special  exemption, 

by  a  real  composition,  or  by  custom,  or  by  prescription  (b) ; 

and  no  tithes  belong  de  jure  to  the  vicar,  except  on  an 

endowment  or  by  prescription.    So  that  the  rector,  whether 

derical  or  lay,  is  prima  facie  entitled  to  all  the  tithes  of 

the  parish  (c).     But  it  sometimes  happens  that  a  person  Portions  of 

i     •  .  .  tithes. 

w«>  is  neither  rector,  clerical  or  lay,  nor  vicar  of  a  parish, 
kw  a  certain  part  of  the  tithes  within  that  parish,  which  is 
<*Hed  a  portion  of  tithes,  and  the  person  entitled  to  it  is  ™h~     A 

*  J  r  belonging  to 

called  a  portionist  (d).    And  lords  of  manors  may  be  entitled  JJ|J  Jjjj^j: 
to  the  tithes  by  prescription  (e).     107. 
When  the  monasteries  were  dissolved  by  King  Henry  Lay  impro- 

.      .  .        priations. 

rill.,  the  appropriation  of  the  several  benefices  which 
belonged  to  them  would  by  the  rules  of  the  common  law 
hare  ceased,  and  they  would  have  become  disappropriated, 
had  not  a  clause  been  inserted  in  all  the  statutes  by  which 
the  monasteries  were  given  to  the  Crown,  to  vest  such 

(«)  2  BL  Com.  24.  (<?)  3  Cruise  T.  22,  §  55. 

(*)  2  BL  Com.  28.    As  to  these  (d)  3  Cruise  T.  22,  §  59. 

■odes  or  grounds  of  exemption,  see  (i)  3  Cruise  T.  22,  §  61. 
Id. 
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cARV'  \  2'  8e^se(^  °^  or  have  ^e  Power  of  acquiring  or  disposing  of  toe 
-  fee  simple  in  possession  of  any  tithes  or  rent  charge  in  lien 
of  tithes,  by  any  deed  or  declaration  under  his  or  their 
hand  and  seal  or  hands  and  seals,  to  be  made  in  such  form 
as  the  Tithe  Commissioners  for  England  and  Wales  (a) 
shall  approve,  and  to  be  confirmed  under  their  seal,  to  con- 
vey, appoint,  or  otherwise  dispose  of  the  same,  so  that  the 
same  may  be  absolutely  merged  and  extinguished  in  the 
freehold  and  inheritance  of  the  lands  out  of  or  on  which  the 
same  shall  have  been  issuing  or  charged;   and  every  such 
deed  or  declaration  as  aforesaid  shall  be  valid  and  effectual 
for  the  purpose  aforesaid,  although  the  same  may  not  be 
executed  or  made  in  the  manner  or  with  the  formalities  or 
requisites  which  if  this  Act  had  not  been  passed  would 
have  been  essential  to  the  validity  of  any  instrument  by 
which  such   person  or  persons   could   have  acquired  or 
disposed  of  the  fee  simple  in  possession  of  such  tithes  or 
rent  charge  in  lieu  of  tithes."     And  by  s.  2,  "no  deed4or 
declaration  authorised  by  this  Act  for  the  merging  of  tithes 
shall  be  chargeable  with  any  stamp  duty."     And  by  s.  3, 
"  in  all  cases  where  tithes,  or  rent  charge  in  lieu  of  tithes, 
and  the  lands  out  of  which  the  same  are  payable,  are  both 
settled  to  the  same  uses,  it  shall  be  lawful  for  any  person 
in  possession  of  an  estate  for  life  in  both  such  lands  and 
tithes,  or  rent  charge  in  lieu  of  tithes,  by  any  deed  or 
declaration  under  his  hand  and  seal,  to  be  made  in  such 
form  as  the  said  Commissioners  shall  approve,  and  to  be 
confirmed  under  their  seal,  to  release,  assign,  or  otherwise 
dispose  of  such  tithes  or  rent  charge,  so  that  the  same  may 
be  absolutely  merged  and  extinguished  in  the  freehold  and 
inheritance  of  the  lands  out  of  which  such  tithes  shall 
have  been  issuing  or  on  which  such  rent  charge  shall  have 
been  charged."    And  by  s.  4,  these  provisions  as  to  merger 

(a)  Now  styled  the  Land  Commissioners  for  England,  by  virtue  of 
stat.  45  &  46  Vict.  c.  38,  s.  48,  in  Appendix. 
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arc  extended  to  "  all  lands  being  copyhold  of  inheritance  or  ^V'sT  4?' 
cupyhold  for  lives  or  of  any  other  tenure  whatsoever."  110. 
By  the  stat.  9  &  10  Vict.  c.  73,  these  provisions  are 
further  extended.     By  s.  18,  it  is  enacted,  "  that  where  by 
any  agreement  or  award  already  made  or  hereafter  to  be 
made  a  rent  charge  shall  have  been  agreed  or  awarded  to 
be  paid  instead  of  the  tithes  of  any  parish,  or  instead  of  any 
such  tithes,  and  shall  not  have  been  apportioned,  it  shall 
be  lawful  for  the  person  who  under  the  provisions  of  the 
aid  recited  Acts  would  have  been  enabled,  in  case  such 
agreement  or  award  had  not  been  made,  to  merge  the  tithes 
in  hen  of  which  such  rent  charge  shall  have  been  agreed 
or  awarded  to  be  paid,  or  such  of  the  same  tithes  as  were 
payable  out  of  part  of  the  said  lands,   by  any  deed   or 
declaration,  to  be  made  in  such  form  as  the  Commissioners 
shall  approve,  and  to  be  confirmed  under  their  hands  and 
seal,  to  declare  that  the  tithes  which  he  would  have  been 
so  entitled  to  merge  shall,  so  far  as  respects  all  the  lands, 
or,  if  he  shall  think  fit,  so  far  as  respects  only  any  specified 
part  of  the  lands  out  of  which  the  same  were  payable,  and 
the  rent  charge  or  portion  of  rent  charge  which  shall  have 
been  awarded  or  ought  to  be  apportioned  in  lieu  thereof 
00  such  lands,  or  specified  parts  of  such   lands,  as  the 
caae  may  be,   shall  be  merged,   and  such  merger  shall 
tale  effect  accordingly ;  and  in  case  such  merger  shall 
extend  to  all  the  lands  which  would  have  been  charge- 
able with  such  rent  charge,  no  apportionment  of  such  rent 
chwge  shall  be  made  under  the  provisions   of  the   said 
recited  Acts,  but  in  case  such  merger  shall  extend  to  part 
only  of  the  lands  which  would  have  been  chargeable  with 
Rich  rent  charge,  then  such  portion  of  the  rent  charge  shall 
be  apportioned  among  the  other  lands  which  would  have 
been  chargeable  with  such  rent  charge,  as  such  other  lands 
would  have  been  subject  to  in  case  such  merger  had  not 
taken  place/9     And  by  s.  19,  "  all  powers  relating  to  the 
VOL.  h  e 
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F**T9L  T- *»  merger  and  extinguishment  of  any  tithes,  or  rent  ch 

instead  thereof,  may  be  executed  by  a  person  entitle 

equity  to  such  tithes  or  rent  charge  in  all  respects 
with  the  same  consequence  as  he  could  have  done  if  he 
been  legally  entitled  thereunto ;  and  every  instnu 
already  executed  and  purporting  to  be  made  in  pursu 
of  the  powers  of  the  said  Acts  or  any  of  them  by 
person  so  entitled  in  equity  shall  in  every  respect  I 
effectual  and  have  the  same  consequence  as  if  he  had 
legally  entitled  to  the  said  tithes  or  rent  charge  ai 
time  of  the  execution  of  such  instrument,  subject  neve 
less  in  every  case  to  any  charge,  incumbrance,  or  lial 
which  lawfully  or  equitably  existed  on  such  tithes  or 
charge  to  the  extent  of  the  value  of  such  tithes  or 
charge  ;  and  any  such  charge,  incumbrance,  or  lial 
shall  have  such  priority,  and  the  lands  and  the  av 
thereof  for  the  time  being  shall  be  liable  in  the 
manner  in  respect  of  such  rent  charge,  incumbranc 
liability,  or  of  any  penalty  or  damages  for  non-paymei 
non-performance  thereof  respectively,  as  by  the  said 
of  the  session  of  Parliament  held  in  the  second  and 
years  of  the  reign  of  her  present  Majesty  is  provided  i 
case  of  such  merger  or  extinguishment  as  therein  mentis 
and  every  instrument  purporting  to  merge  any  tith 
rent  charge,  and  made  with  the  consent  of  the  said  Goi 
sioners  before  the  passing  of  this  Act,  shall  be  h 
absolutely  confirmed  and  made  valid  both  at  law  a 
equity  in  all  respects,  subject  nevertheless  to  any  cl 
incumbrance,  or  liability  in  all  respects  as  is  lastly  h 
before  provided."  And  by  s.  20,  the  stat.  1  &  2'Vict 
is  tobe  construed  with  and  as  part  of  the  stat.  6  &  7 
4,  c.  71,  as  amended  by  the  several  amending  Acts. 
Prwervation      By  the  stat  2  &  3  Vict  c.  62,  s.  1,  lands  in  which 

of  charges 

merad*      merger  sna^  ta^e  effect  shall  be  subject  to  any  cl 
incumbrance,  or  liability  existing  on  the  tithes  or 
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rent  charge  before  the  merger,  in  priority  to  any  charge  c£V*  4*' 

or  incumbrance  existing  on  the  lands  at  the  time  of  the 

merger : — "  In  every  case  where  any  tithes  or  rent  charge 
shall  have  been  or  shall  hereafter  be  released,  assigned,  or 
otherwise  conveyed  or  disposed  of  nnder  the  provisions  of 
the  said  Acts,  or  any  of  them,  or  of  this  Act,  for  merging 
or  extinguishing  the  same,  the  lands  in  which  such  merger 
or  extinguishment  shall  take  effect  shall  be  subject  to  any 
charge,  incumbrance,  or  liability  which  lawfully  existed  on 
wch  tithes  or  rent  charge  previous  to  such  merger,  to  the 
extent  of  the  value  of  such  tithes  or  rent  charge  ;  and  any 
such  charge,  incumbrance,  or  liability  shall  have  priority 
over  any  charge  or  incumbrance  existing  on  such  lands  at 
the  time  of  such  merger  taking  effect ;  and  such  lands,  and 
the  owners  thereof  for  the  time  being,  shall  be  liable  to  the 
*me  remedies  for  the  recovery  of  any  payment  and  the 
performance  of  any  duty  in  respect  of  snch  charge,  incum- 
brance, or  liability,  or  of  any  penalty  or  damages  for  non- 
payment or  non-performance  thereof  respectively,  as  the 
*«  tithes  or  rent  charge,  or  the  owner  thereof  for 
the  time  being,  were  or  was  liable  to  previous  to  such 

•qgw."   112. 

By  s.  2  of  the  same  statute,  the  person  merging  the  ^SSt'S011" 
fthes  or  tithe  rent  charge  may  apportion  such  charges,  in-  aSJS*  °n 
GUnbnmoes,  or  liabilities  on  the  lands  in  which  the  merger  mw:B6d- 
lifcB  take  effect,  or  on  part  of  them,  or  on  other  lands ; 
provided  the  value  of  the  lands  to  be  exclusively  charged  be 
of  three  times  the  amount  of  such  charges,  incumbrances,  or 
liabilities,  over  and  above  all  other  charges  and  incum- 
brances  affecting   the   lands   charged  : — u  Every    person 
entitled  to  exercise  the  powers  for  merger  of  tithes  or  rent 
charge  in  land  under  the  said  Acts  or  any  of  them,  or  of 
tins  Act,  may,  with  the  consent  of  the  Tithe  Commissioners  (a) 

(ft)  How  Land  Commissioners,  by  virtue  of  stat.  45  &  46  Vict.  c.  38, 
l  4a,  t*  Appendix. 
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}'?'/•  for  the  time  being  under  their  hands  and  seal  of  office,  and 
of  the  person  to  whom  the  lands  in  which  such  merger  oi 
extinguishment  shall  take  effect  shall  belong,  either  by  th« 
deed  or  other  instrument  or  declaration  by  which  such 
merger  shall  be  effected,  or  by  any  separate  deed,  instru- 
ment, or  declaration,  to  be  made  in  such  form  as  the  Com- 
missioners shall  approve,  specially  apportion  the  whole  oi 
any  part  of  any  such  charge,  incumbrance,  or  liability 
affecting  the  said  tithes  or  rent  charge  so  merged  oi 
extinguished,  or  proposed  to  be  merged  or  extinguished  ii 
such  lands,  upon  the  same  or  any  part  thereof,  or  upon  an} 
other  lands  of  such  person  held  under  the  same  title  and 
for  the  same  estate  in  the  same  parish,  or  upon  the  severa 
closes  or  portions  of  such  lands,  or  according  to  an  acreabh 
rate  or  rates  upon  lands  of  different  quality,  in  such  mannei 
and  proportion,  and  to  the  exclusion  of  such  of  them,  a 
the  person  intending  to  merge  the  same,  with  such  consen 
as  aforesaid,  may,  by  any  such  deed,  instrument,  ordeclara 
tion  direct :  Provided  always,  that  no  land  shall  be  9 
exclusively  charged,  unless  the  value  thereof  shall  in  th 
opinion  of  the  said  Commissioners  be  at  least  three  time 
the  value  of  the  amount  of  the  charge,  incumbrance,  c 
liability  charged  or  intended  to  be  charged  thereon,  ov< 
and  above  all  other  charges  and  incumbrances,  if  an; 
Apportion,    affecting  the  same."     And  by  s.  4,  the  person  entitled  I 

meut  of  # 

«?""*s«»on  tithes  or  tithe  rent  charge  may  apportion  such  charg 
uwrgad.  incumbrance,  or  liability  exclusively  on  any  part  of  tl 
tithes  or  tithe  rent  charge,  which  is  three  times  the  vali 
of  such  charge,  incumbrance,  or  liability,  and  which  1 
has  not  the  power  or  does  not  intend  to  merge : — c:  Whe 
the  whole  of  the  great  tithes,  or  the  whole  of  the  sma 
tithes,  or  the  respective  rent  charges  in  lieu  thereof,  sha 
be  lawfully  subject  to  any  such  charge,  incumbrance,  < 
liability,  and  the  person  entitled  to  such  tithes  or  rei 
charge  res}>ectively  shall  be  desirous  of  apportioning  su< 
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charge,  incumbrance,  or  liability  respectively  exclusively  ^£T2I,8T,42, 
upon  any  part  of  such  tithes  or  rent  charge,  although  such  - 

person  has  not  the  power,  or  does  not  intend  to  merge  the 
same  under  the  said  Acts  or  this  Act,  such  person  may, 
with  the  like  consent  of  the  said  Commissioners,  and  in 
rach  manner  as  they  shall  see  fit  and  prescribe,  and  also 
with  the  consent  of  the  bishop  of  the  diocese,  specially 
apportion  such  charge,  incumbrance,  or  liability  respectively 
upon  any  part  or  portion  of  the  tithes  or  rent  charge 
respectively  subject  thereto,  not  being  in  the  opinion  of  the 
said  Commissioners  less  than  three  times  the  value  of  the 
said  charge,  incumbrance,  or  liability,  or  of  such  part 
thereof  as  shall  be  so  apportioned  thereon,  or  intended 
so  to  be."  112a. 
By  si  6  of  the  same  statute,  "  the  provisions  of  the  said  Merger  of 

'  f  .  tithe*  and 

Acts  and  this  Act  for  merger  or  extinguishment  of  tithes  »nt  charge* 

r>  o  of  glebe. 

or  rent  charge  instead  of  tithes  in  the  lands  out  of  which 
sod  tithes  shall  have  been  issuing,  or  whereon  such  rent 
charge  shall  be  fixed,  do  and  shall  extend  to  glebe  or  other 
bod)  in  all  cases  where  the  same  and  the  tithes  or  rent 
charge  thereof  shall  belong  to  the  same  person  in  virtue  of 
1m  benefice,  or  of  any  dignity,  office,  or  appointment  held 
ty  him."  113. 
Br  the  stat.  9  &  10  Vict.  c.  73,  ss.  1—11,  and  by  the  Redemption 

•  i  7  j  of  tithe  rent 

stat  23  A  24  Vict.  c.  93,  ss.  20,  31—33,  35—39,  power  is cbar**- 
given  to  redeem  tithe  rent  charges  in  certain  cases.     114. 
Under  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c  71,  Ju™*£r 

7  7  '  of  the  Tithe 

the  Commissioners  were  only  intended  to  decide  disputes  §S?com^ 
between  the  land  owner  and  the  tithe  owner,  leaving  the 

decision  of  disputes  as  to  title  between  rival  claimants  of 

the  tithe  to  be  decided  by  the  regular   tribunals  of  the 

country  (a).     115. 
By  the  stat  41  &  42  Vict  c.   42  (8th  August,  1878), 

entitled  "  An  Act  to  amend  and  further  extend  the  Acts 

(«)  The  Queem  v.  The  Tithe  Commi**ionerM,  15  A.  k  E.  633. 
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cZV'H  for  the  Commutation  of  Tithes  in  England  and  Wales,"  it 

is  enacted  as  follows  : 

Redemption      "1.  In  all  cases  where  land  charged  with  rent  charge  io 

of  tithe  on  .  °  ° 

land  re-  1  jeu  0f  tithes  is  taken  for  any  of  the  following  purposes  ; 
SSL"    that  is  to  say, 

"The  building  of  any  church,  chapel,  or  other  place  of 
public  worship  ; 

"  The  making  of  any  cemetery  or  other  place  of  burial ; 
33 a 34 vict  "The  erection  of  any  school  under  the  Elementary 


c.  «•>. 


Education  Act ; 

"The  erection  of  any  town  hall,  court  of  assize,  gaol, 

lunatic  asylum,  hospital,  or  any  other  building  used 

for  public  purposes,  or  in  the  carrying  out  of  any 

38  &  3o  vict  improvements  under  the  ^Artizans  Dwellings  Act, 

°- :w*  1875  ; 

a  The  formation  of  any  sewage  farm  under  the  pro- 
visions of  the  Sanitary  Acts,  or  the   construction 
of  any  sewers,  or  sewage  works,  or  any  gas  01 
water  works ; 
"  Or  the  enlarging  and  improving  of  the  premises  01 
buildings  occupied  or  used  for  any  of  the  above- 
mentioned  purposes  ; 
the  person  or  persons  proposing  to  carry  out  the  above- 
mentioned  works,  buildings,  or  improvements  shall,  as  soon 
as  the  said  person  or  persons  are  in  possession  of  the  land 
and   before   the   land  is  applied  to  any  of  the   purposes 
aforesaid,  apply  to  the  Tithe  Commissioners  to  order  the 
redemption  of  the  rent  charge  for  a  sum  of  money  equal  to 
twenty-five  times  the  amount  thereof ;  and  the  redemption 
money,  with  the  expenses  incident  to  the  redemption,  shall 
be  paid  to  the  said  Commissioners  within  a  time  to  be  fixed 
by  such   order,  or  within   any  enlarged   time    the  Com- 
missioners may  appoint,  and  the  Commissioners  shall  apply 
such  redemption  money  in  the  manner  provided  by  the 
said  Acts."     115a. 


f 
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"2.  The  appb* cation  to  the  said  Commissioners  in  respect  c^V's^ 
of  any  such  land  may  be  signed  by  the  secretary  of  any  ~ 
company  which  shall  have  taken  the  land,  or  in  the  case  of  ^onrederap" 
t  corporation,  school,  or  other  board,  by  the  clerk  of  the 
said  board  or  corporation,  and  in  every  other  case  by  such 
person  or  personsas  the  Commissioners  may  require."    115b. 

"3.  Whenever  land  has  been  charged  with  any  rent  charge  Redemption 
not  exceeding  twenty  shillings,  the  Commissioners  may,  if  exceeding 
they  see  fit,  upon  the  application  of  the  owner  of  such  land  billing*, 
or  of  the  person  entitled  to  the  rent  charge  thereon,  by  an 
order  under  their  hands   and   seal,  direct  that  such  rent 
charge  shall  be  redeemed  by  the  payment  by  or  on  behalf 
of  the  owner  of  the  said  land  charged  therewith,  within 
soch  time  as  the  Commissioners  by  such  order  shall  direct 
and  appoint,  of  a  sum  of  money  equal  to  twenty-five  times 
the  amount  of  such  rent  charge."   116c. 

"4.  Whenever  any  land  has  been  charged  with  a  rent  ademption 
charge  exceeding  twenty  shillings,  the  Commissioners  may,  JJJJJ^.i,,g 
if  they  see  fit,  upon  the  joint  application  of  the  owner  of 8hn,in^- 
the  land  and  the  person  entitled  to  the  rent  charge,  order 
rach  rent  charge  to  be  redeemed  for  a  sum  not  being  less 
than  twenty-five  times  the  amount  thereof,  provided  that 
the  bishop  of  the  diocese  and  the  patron  of  the  benefice 
consent  to  such  redemption,  whenever  the  person  entitled 
to  the  rent  charge  is  entitled  thereto  in  right  of  any  benefice 
or  core."    116d. 

"5.  Whenever  lands  charged  with  rent  charge  under  any  ^.^p* 
instrument  of  apportionment  or  altered  apportionment  shall  j^jj"1 
he  divided  for  building  or  other  purposes  into  numerous 
plots,  and  it  shall  appear  to  the  Commissioners  that  no 
father  apportionment  of  the  said  rent  charge  can  con- 
veniently be  made,  the  Commissioners  may,  if  they  shall 
*•  fit,  upon  the  application  of  the  owner  or  of  the  person 
for  the  time  being  entitled  to  the  receipt  of  the  said  rent 
and  without  limitation  as  to  the  amount  thereof, 
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chJV"^!'  ky  an  0T&er  under  their  hands  and  seal,  direct  that  soch 
rent  charge  shall  be  redeemed  by  the   payment  by  the 
owners  of  the  lands  chargeable  therewith,  within  such  time 
as  the  Commissioners  shall  by  snch  order  direct  and  appoint, 
of  a  sum  of  money  not  less  than  twenty-five   times  the 
amount  of  such  rent  charge."    116e. 
o/2SStagn       "  6*  ^  ^e  Powers  an(i  provisions  of  the  said  recited  Acto 
th  Je™Jt     respecting  the  redemption  of  rent  charge  and  the  assessment 
and  recovery  of  redemption  money  and  expenses  (except 
as  otherwise  by  this  Act  is  provided)  shall  be  applicable  to 
all  redemptions  authorised  and  effected  under  this  Act"  115C 
S^JlSSi        "  ?•  ^e  provisions  of  the  said  Acts  with  reference  to  the 
KSdU  o"* for  exchange  of  glebe  lands  for  other  lands  shall  extend  to  and 
charge.        be  deemed  to  authorise  any  spiritual  person  to  exchange 
for  lands,  or  for  tithe  rent  charge,  any  annual  payment  or 
augmentation  belonging  to  him  in  right  of  his  benefice  and 
charged  upon  or  payable  out  of  any  lands  or  tithe  rent 
charge."     115g. 


Section  V. 
Of  Commons. 
part  i.  t.  2,      Common  is  a  right  or  privilege  to  take  or  use  some 

Ch.  2,8. 6.  m  &  r  © 

portion  of  that  which  another's  lands,  waters,  woods,  etc., 

Definition.     r  #  '  J  '  7 

chiefly  of     produce  (a).    It  is  chiefly  of  four  sorts  :  common  of  pasture, 

01x1  of  piscary,  of  turbary,  and  of  estovers  (b).     115h. 

Common  of       I.  The  most  general  and  valuable  kind  of  common  is 

pM  ure*       that  of  pasture,  which  is  a  right  a  person  has  of  feeding 

his  beasts  in  another's  lands.     This  kind  of  common  is  of 

four  kinds :  appendant,  appurtenant,  because  of  vicinage, 

or  in  gross  (c).     116. 

common  1.  Common  appendant  is  a  right  annexed  to  the  posses- 

appeiuUint. 

« 

(a)  3  Cruise  T.  23,  §  1.  (r)  Co.  Litt.  122  a  ;  3  Cruise  T. 

(&)  2  Bl.  Com.  32.  23,§2;  Burton,§  1138;  2 Bl.Com.33. 
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sion  of  land  within  a  manor,  by  which  the  owner  or  ^* V'/s2' 
occupier  of  such  land  is  entitled  to  feed  his  beasts  upon 
the  wastes  and  upon  the  lands  of  other  persons  within  the 
same  manor  (a).  It  can  only  be  claimed  by  prescription  (b),  ^JjJj^J* 
not  by  grant  or  by  way  of  custom  (c).  It  is  regularly 
annexed  to  arable  land  only.  Yet  it  may  be  claimed  as  to  what  it 
appendant  to  a  manor,  farm,  or  carve  of  land,  though  it 
contain  pasture,  meadow,  and  wood ;  for  it  will  be  presumed 
to  have  been  all  originally  arable.  But  a  prescription  to 
.  have  common  appendant  to  a  house,  meadow,  or  pasture, 
w  void  It  may,  however,  be  appendant  to  a  cottage  ;  for 
a  cottage  has  at  least  a  curtilage  annexed  to  it  (d).  It  S£u£££ 
can  only  be  claimed  for  such  animals  as  are  necessary  to 
tillage ;  as  horses  and  oxen  to  plough  the  land,  and  cows 
*nd  sheep  to  manure  it  It  may  by  usage  be  limited  to 
*ny  definite  number  of  cattle.  But  where  there  is  no  such 
wage,  it  is  restrained  to  cattle  levant  and  couchant  upon 
the  land  to  which  the  right  of  common  is  appendant ;  and 
the  number  of  cattle  which  are  allowed  to  be  levant  and 
coachant  is  ascertained  by  the  number  of  cattle  which  can 
I*  maintained  on  the  land  during  the  winter  (e).     Suchitw°f 

°  x  common 

animals  being   absolutely  necessary  for  agriculture,  this  ri«ht- 
"jjht  of  common   for  them   was   annexed  by  law  as  an 
■wepwable  incident  to  the  grant  of  land  within  a  manor  (/). 
117. 

&  Common  appurtenant  does  not  arise  from  any  con-  common 

*  *  ^  appurte- 

BGction  of  tenure,  but  must  be  claimed  by  grant  or  pre-  nant- 
scnption,  and  may  be  annexed  to  lands  lying  in  different  Sj1™,^ 
nunors  from  those  in  which  it  is  claimed,  and  to  any  kind  wmeJted- 
°f  land.     It  may  be  not  only  for  beasts  usually  common-  creature*. 

(«)  3  Cruise  T.  28,  §  3 ;  Burton,  (<*)  3  Cruise  T.  23,  §  5,  6. 

f  1138;  2  BL  Com.  33.  (*•)  3  Cruise  T.  23,  §  8,  9  ;  Co. 

(*)  See  Title   on    Prescription,  Litt.  122a;  Burton.  §  1133,  1136  : 

taa>  Fvt  II.  Tit  5.  2  Bl.  Com.  33. 

W  3  Cruise  T.  23,  §  4  ;  Burton,  (/)  2  Bl.  Com.  33  ;  Co.  Litt.  122a. 
J 1143 ;  Co.  Litt.  122  a,  n.  2,  4. 
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Against 
oomtnon 
right. 


ch^V'sT's?'  a^'e?  ^^  as  h°rses>  oxen,  and   sheep,  but  likewise  for 
goats,  swine,  etc.     And  it  may  be  either  for  a  definite  or 
an  indefinite   number ;  but  where  it  is  for  an  indefinite 
.  number,  it  is  restrained  to  animals  levant  and  couchant  on 
the  land  to  which  it  is  annexed  (a).     But  common  for 
animals  levant  and  couchant  cannot  be  claimed  by  pre- 
scription as  appurtenant  to  a  house  without  any  curtilage 
or  land  (6).     118. 

Common  appurtenant  is  against  common  right  (c).  119. 
A  fold  course  is  not  a  several  right  to  the  herbage,  but  a 
(  right  of  common  appurtenant  of  pasture  for  sheep.     Lords 

of  Manors  can,  by  the  Statute  of  Merton,  approve  against 
common  appurtenant  of  pasture.  The  proviso  in  the  Statute 
of  Westminster  the  Second,  c.  16,  only  prevents  derogation 
from  an  express  grant,  not  from  a  presumed  grant  (d).  119*. 
when  com-       Common  appendant  or  appurtenant  for  all  beasts  levant 

mon  may  be 

granted       and   couchant  cannot   be  granted   over.      But    common 

over.  ° 

appurtenant  for  a  limited  number  may  be  granted  over, 
and  when  granted  over,  it  becomes  common  in  gross  (e). 
120. 

3.  Common  because  of  vicinage  is  a  mutual  right  arising 
by  prescription,  in  the  inhabitants  of  adjoining  townships 
or  manors,  of  suffering  their  cattle  to  stray  into  each  other's 
fields  without  molestation,  until  either  of  them  shall  inclose 
and  exclude  the  other  (/).  This  species  of  common  is,  in 
fact,  only  a  permissive  right  intended  to  excuse  what  in 
strictness  is  a  trespass  in  both,  and  yet  an  almost  unavoid- 
able trespass,  and  to  prevent  a  multiplicity  of  suits.  And 
hence,  in  the  first  place,  it  can  only  exist  between  two 


Common 
because  of 
vicinage. 


(a)  3  Cruise  T.  23,  §  10,  11  ; 
Burton,  §  1135,  1136,  1137;  2  Bl. 
Com.  33  ;  Co.  Litt.  122  a,  and  n.  4  ; 
see Bayli*  v.  Ty**en-Amhnr*tJL.  R. 
6  Ch.  D.  500. 

(b)  3  Cruise  T.  23,  §  12. 
(r)  3  Cruise  T.  23,  §  43. 


(rf)  BiMnmn  v.  Duleep  Singh, 
L.  R.  11  Ch.  D.  ( Ap.)  798. 

(O  3  Cruise  T.  23,  §  14,  20  ;  Bur- 
ton, §  1137. 

(/)  2  Bl.  Com.  33  ;  3  Cruise  T. 
23,  §  15,  16,  67 ;  Burton.  §  1134 
Co.  Litt.  122  a. 
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townships  or  manors  adjoining  one   another,   not  where  ^®T2I,T,62 

there  is  intermediate  land  ;  secondly,  it  does  not  authorise 

an  inhabitant  of  one  township  or  manor  to  put  his  cattle 
upon  the  wastes  of  the  other  township  or  manor  ;  but  he 
must  put  them  upon  the  wastes  of  his  own  township  or 
manor,  from  whence  they  may  stray  into  the  wastes  of  the 
other  (a) ;  and,  thirdly,  it  can  only  be  used  by  cattle  levant 
and  oonchant  upon  the  lands  to  which  such  right  of  common 
b  annexed  (6).     121. 

4.  Common  in  gross  is  a  right  which  must  be  claimed  common  in 
by  deed  or  prescription,  and  has  no  relation  to  land,  but  is 
annexed  to  a  man's  person  (c).     122. 

There  may  be  a  common  in  gross  for  animals  levant  and 
couchant ;  for  there  may  be  a  grant  in  gross  of  common 
for  so  many  cattle  as  a  certain  farm,  not  in  the  posses- 
sion of  the  grantee,  could  sustain  by  its  products,  with 
the  assistance  of  the  common  (d).     123. 

In  many  cases  the  right  to  common  of  pasture  is  confined  common  for 
to  a  particular  part  of  the  year  only,  as  from  Michael-  vear- 
mas  to  Lady-day;  in  which  case  it   is  called  a  stinted 
common  (e).     124. 

II  Common  of  estovers  is  a  right  of  taking  necessary  common  of 

-  °  #  °  J    estovers. 

housebote,  ploughbote,  and  hedgebote  in  another  person's 
woods  or  hedges,  without  waiting  for  any  assignment 
thereof  (/).  Housebote  is  a  sufficient  allowance  of  wood 
to  repair  or  burn  in  the  house,  though  wood  for  fuel  is 
sometimes  also  called  firebote  ;  ploughbote  and  cartbote 
*re  wood  to  be  employed  in  making  and  repairing  instru- 
ments of  husbandry  ;  and,  haybote  or  hedgebote  is  wood 
for  repairing  hays,  hedges,  or  fences   (g).     Common  of 

(•)  3  Cruise  T.  23,  §  17;  Co.  Litt.  (d)  Johnson  v.  Barnes,  L.  R.  7 

Ifc  » ;  QmmUtwntr*  of  Srwrrs  v.  C.  P.  692. 

0W,  L.  R.  19  Eq.  134.  (e)  3  Cruise  T.  23,  §  21. 

W  3  Cruise  T.  23,  §  18.  (/)  Id.  §  24  ;  2  Bl.  Com.  35. 

(0  3  Cruise  T.  23,  §  19 ;  2  BL  O)  2  BL  Com.  35. 
Con. 34;  Co.  Litt.  122a,  and  n.  5. 
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Part 
Ch 


lT2L8T  s2,  es^overs  may  b°  appendant  and  appurtenant  to  a  messuaj 
or  dwelling-house  by  prescription  or  grant,  to  be  exercise 
even  in  lands  not  occupied  by  the  tenant  of  the  house  (c 

Common  of  estovers  is  so  entire  that  it  cannot  be  appo 
tioned  or  divided  (/>).     125. 
common  of       III.  Common  of  turbary  is  a  right  of  a  person  to  d 

tnrbaiy.  J  &  r 

turf  on  the  lord's  waste  or  on  some  other  person's  !at 
This  kind  of  common  can  only  be  appendant  to  a  hou 
not  to  land ;  for  the  turf  is  to  be  burned  in  the  hou 
Nor  can  it  extend  to  a  right  to  dig  turf  for  si 
Where  common  of  turbary  is  appendant  to  a  hoc 
it  will  pass  by  a  grant  of  such  house  with  the  appui 
nances  (c).     126. 

common  of  IV.  Common  of  piscary  is  a  right  to  fish  in  the  priv 
waters  of  another  person,  or  in  a  river  running  throe 
another's  land  (d).  This  species  of  common  cannot 
apportioned  (e).     127. 

other  com-       y#  There  is  also  a  common  of  foldage,  or  liberty 

mono.  &   7  « 

folding  sheep  on  another's  ground,  and  a  common  of  digg 
for  coals,  minerals,  stones,  and  the  like  (/).     128. 

VI.  A  right  of  pannage  is  simply  a  right  vested  by 
press  or  implied  grant  in  an  owner  of  pigs,  or  an  owner 
landj  who  keep  pigs,  to  go  into  the  wood  of  the  grantor,  j 
allow  the  pigs  to  eat  the  acorns  or  beech-mast  wt 
have  fallen  to  the  ground  ;  and  does  not  prevent  the  ow 
of  the  wood  from  lopping  the  trees  in  the  ordinary  cod 
of  management,  or  from  cutting  them  down  for  timl 
when  ripe  (g).  128a. 
copv.  Copyholders  are  not  entitled  by  general  custom  to  cc 

mon  on  the  wastes  of  the  manor  of  which  their  estates 

(a)  3  Cruise  T.  23,  §  24,  25.  (<?)  3  Cruise  T.  23,  §  46. 

(ft)  3  Cruise  T.  23,  §  46.  (/)  Co.  Litt.  6  a,  n.  1;  2  B1.C 

(r)  3  Cruise  T.  23,  §  31,  34  ;  2  34. 

Bl.  Com.  34.  (g)  Chilton   v.    Corporation 

(d)  3  Cruise  T.  23,  §  35  ;   2  Bl.  London,  L.  R.  7  Ch.  D.  562. 
Com.  34. 

i 
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held;  but  copyholders  in  fee  or  for  life  may  by  particular  ^V*  Tv2' 

eastern  have  common  on  the  demesnes  of  the  manor  (a).  129. 

The  lord  of  the  manor  in  which  there  is  a  right  of  com-  Freehold  » 
mon  has  the  freehold  and  inheritance  in  him,  and   may  Rights  of 

'  y    the  lord  or 

exercise  every  act  of  ownership   not  destructive  of  the  owner- 
commoners'  rights.     And  so  may  any  other  owner  of  the 
soil  in  which  there  is  a  right  of  common  (b).     130. 

By  the  common  law,  the  lord  of  a  manor  or  the  person  incisure, 
who  is  seised  in  fee  of  the  waste  land,  could  not  appro- 
priate to  himself,  by  inclosure  or  otherwise,  any  part  of  the 
wastes  in  which  there  was  a  right  of  common,  because  the 
common  issued  out  of  the  whole  and  every  part  thereof  (c). 
Bat  by  the  Statute  of  Merton  and  other  subsequent  statutes, 
and  the  construction  put  upon  them,  he  may  inclose  as 
much  of  the  waste  as  he  pleases  for  tillage  and  wood 
ground,  provided  he  leaves  common  sufficient  for  such  as 
*re  entitled  thereto.  This  enclosure,  when  justifiable,  is 
called  "approving,"  an  ancient  expression  signifying  the 
same  as "  improving  "  (d).     131. 

Wastes  have  also  been  and  still  may  be  inclosed  by 
agreement  between  the  lord  and  all  the  commoners,  or  by 
private  Acts  of  Parliament,  or  under  Acts  relating  to 
Particular  localities,  or  under  the  General  Inclosure 
Acts  (e).    132. 

(«)  3  Cruise  T.  23,  §  36.  4,  c.  115,  for  facilitating  inclosure  ; 

(*)  3  Cruise  T.  23,  §  2,  47.  3  &  4  Vict  c.  31,  for  extending  the 

(0  3  Cruise  T.  23,  §  59,  73.  powers  and  provisions  of  former 

W  2  BL  Com.  34  ;  3  Cruise  T.  Acts,  8  &  9  Vict.  c.  118,  intituled 

23-  §  59-66,  73,  78.  "  An  Act  to  facilitate  the  inclosure 

(0  See  29  Geo.  2,  c.  36,  as  to  in-  and  improvement  of  commons  and 

ctaffle  for  the  purpose  of  planting,  lands  held  in  common,  the  exchange 

^fc&ded  by  the  statute  31  Geo.  2,  of  lands,  and  the  division  of  inter- 

H\ ;  41  Geo.  3,  c.  109,  consolidat-  mixed  lands  ;  to  provide  remedies 

Q^g  in  one  Act  certain  provisions  for  defective  or  incomplete  execu- 

■*■%  inserted  in  inclosure  Acts  ;  tions,  and  for  the  non-execution  of 

3k 4  Will.  4,  c.  87,  for  remedying  the  powers  of  general  and  local 

fefecta  in  titles  under  awards  then  inclosure  Acts  ;  and  to  provide  for 

|fc*dy    made,     notwithstanding  the  revival  of  such  powers  in  certain 

•wt  of  doe  enrolment ;  6  &  7  Will,  cases,"  which  was  amended  by  9  & 
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tion  Act. 


*&?£*'£  [It  is  provided  by  stat.  45  Vict  c.  15,  s.  2  (Ap 
a  Diicatio  tna^  money  paid  as  compensation  for  commonabL 
SonmS^" or  common  land,  shall  be  applied  in  one  or  more  oi 
£nd£mmon  lowing  ways :  (a)  the  improvement  of  the  remain 
c.  is.  The  tion  of  the  common  land ;  (6)  defraying  the  ex] 
*bie  Right*  proceedings  under  the  Metropolitan  Commons  Acts  < 

Compensa-     L  °  A 

the  Inclosure  Acts,  1845  to  1878,  with  refereno 
management  or  regulation  of  such  common  land  oi 
application  to  Parliament  with  respect  to  the  pres 
and  management  thereof ;  (c)  defraying  the  expens 
legal  proceedings  for  the  protection  of  such  comir 
or  the  commoners'  rights  over  the  same ;  (d)  the  pur 
additional  land  to  be  used  as  common  land  ;  or 
purchase  of  land  to  be  used  as  a  recreation  ground 
neighbourhood ;  the  additional  land  purchased  fo 
common  land  to  be  conveyed  to  trustees,  and  the  la 
chased  for  use  as  a  recreation  ground  to  be  com 
the  local  authority  for  the  district,  as  specified  in  tl 
132a. 

On  the  alienation  of  any  part  of  land  which 
the  benefit  of  common  appendant  or  appurtenant,  t 
of  common  is  preserved  and  apportioned  (a).  A 
person  having  a  right  of  common  appurtenant  to  1 
leases  part  of  it,  the  lessee  shall  have  common  fo 
levant  and  couchant  on  the  land  (6).     133. 

A  right  to  common  may  be  extinguished  or  su 

or  suspen-      b 

don  of  right  in  various  ways.     Thus, — 

of  common.  ^  ' 

i.  By  re-  1.  As  a  right  to  common  is  entire  throughout  th 

lease  to  the  ... 

th?SuK?      °^  ^ine  ^an^  8UkJect  to  it,  if  the  commoner  releases 


Apportion- 
ment of 
right  of 
common. 


Extinction 
or 


10  Vict.  c.  70,  and  extended  by  10 
&.  11  Vict.  c.  119.  and  11  &  12  Vict, 
c.  99  ;  12  &  13  Vict.  c.  83,  for  fur- 
ther facilitating  inclosure  and  im- 
provement of  lands ;  and  15  &  16 
Vict.  c.  79,  17  &  18  Vict.  c.  97,  20 
*  21  Vict.  c.  31, 22  &  23  Vict,  c  43, 


and  39  k  40  Vict.  c.  56,  fc 
ing  and  further  extern 
former  Acts. 

(a)  Burton,   §   1141  ; 
122  a. 

(*)  3  Cruise  T.  23,  § 
Litt.  122  a. 
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the  had  from  his  right  of  common,  it  will  operate  as  an  ^g^"  j*8 
extinguishment  of  the  right  in  every  other  part  (a).     134. 

2.  Common  appendant  and  appurtenant  become  extin-  2.  By  unity 
gniahed  by  unity  of  possession  of  the  land  to  which  the  8ion* 
light  of  common  was  annexed  with  the  land  in  which  the 
common  existed.  To  constitute  such  an  unity  of  posses- 
ion as  will  extinguish  a  right  of  common,  the  person  must 
We  an  estate  in  the  lands  to  which  the  common  is 
annexed,  and  in  those  where  the  right  of  common  exists, 
equal  in  duration  and  all  other  circumstances  of  right  (b). 
Where  a  person  haying  common  appurtenant  purchases 
put  of  the  lands  wherein  the  common  is  to  be  had,  the 
whole  right  of  commqn  becomes  extinct ;  because  it  is 
against  common  right  And  where  a  person  having 
common  appurtenant  takes  a  lease  of  part  of  the  land 
in  which  he  has  such  right  of  common,  all  his  common 
will  be  suspended  during  the  continuance  of  the,  lease  (c). 
But  if  one  of  the  tenants  of  a  manor  purchases  any  part 
of  the  land  over  which  he  has  a  right  of  common  appendant, 
ha  right  over  the  rest  will  continue  ;  because  it  is  of 
tmmm  right  (d).    136. 

A  right  of  common  which  has  been  extinguished  by 
mitjr  of  possession  may  be  revived  by  a  new  grant  (V).  136. 

3.  Common  appendant  or  appurtenant  for  cattle  levant  3.  By 
nd  ooachaat  may  also  be  extinguished  by  severance, 
fin*  where  a  person,  having   common    of   this    kind 
flnexed  to  a  messuage  or  tenement,  conveys  away  the 

;e  or  tenement,  excepting  the  common,  this  will 
an  extinguishment  of  the  common  (/).    137. 
4  By  a  common  law  enfranchisement  of  a  copyhold  to  4.  By 

*  •  k9/  enf ranchiae- 

ment. 

(•)  S  Cruise  T.  23,  §  82  ;  Barton,  ton,  §  1142  ;  Co  Litt.  122  a. 

I U4t  (rf)  Burton,  §  1140  ;  3  Cruise  T. 

(*)  3  Cruise  T.  23,  §  83,  86  ;  23,  §  42  ;  Co.  Litt.  122  a. 

v.  Parke,  2  HurL  &  (0)  3  Cruise  T.  23,  §  95. 

•4.  (/)  3  Cruise  T.  23,  §  91. 

(0  3  Cmise  T.  23,  §43  90;  Bur- 


severance. 
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Part 
Ch 


tt*'J'ii'  wn*en  a  right  °f  common  is  annexed,  such  right  is  extin 
—  guished  at  law,  although  not  in  equity  (a).  But  rights  c 
common  are  saved  in  enfranchisements  under  the  statat 
4  &  5  Vict.  c.  35  (6),  and  15  &  16  Vict  a  51  (c).  188. 
[By  virtue  of  stat.  44  &  45  Vict.  c.  41,  s.  6  (Appendix] 
a  conveyance,  made  after  the  31st  day  of  December,  1881 
of  land,  or  of  a  manor,  is  deemed  to  include  and  operate 
to  convey  so  far  as  a  contrary  intention  is  not  exprami 
therein,  all  commons  appertaining,  or  reputed  to  appertBI 
or  at  the  time  of  the  conveyance  enjoyed  with,  or  repnttt 
or  known  as  part  or  parcel  of  or  appurtenant  to  the  propertj 
conveyed.]     138a. 


Section  VI. 
Of  a  Franchise  or  Liberty. 
Part  i.  t.  2,      A  franchise  or  liberty  is  a  Royal  privilege  or  branch  <t 

Ch.  2,  &.  6.  %  •     l 

the  Royal  prerogative  subsisting  in  the  hands  of  a  subject 

What  are 

franchisee,    Being  derived  from  the  Crown,  franchises  must  arise  frou 

and  bow  °  ^  7 

they  anas.  a  Royal  grant,  or,  in  some  cases,  they  may  be  held  b; 
prescription  which  presupposes  a  grant  Some  of  th 
most  important  franchises  are  forests,  chases,  parks,  an* 
free  warren  (d).     139. 

Fon»t.  A  forest  comprehends  within  it  a  chase  and  free  wai 

ren  (e).  Part  of  the  land  and  wood  comprised  in  a  fores 
may  belong  to  private  persons ;  but  they  can  only  occup 
and  enjoy  it  in  such  manner  as  is  consistent  with  tl 
rights  of  the  proprietor  of  the  franchise  of  the  forest,  an 
the  preservation  of  the  game  {/ ).     140. 

(a)  3  Cruise    T.  23,   §   81  ;    1  T.  3?  Ch.  3. 

Scriven,  4th  ed.  by  Stalman,  556  ;  (</)  2  Bl.  Com.  37—40  ;  3  Cnri 

Cooke  on  Enfranch.  108.  T.  27. 

(£)  See  s.  81,  infra,  Part  IL  T.  3.  (*)  3  CruiBe  T.  27,  §  7  ;  Co.  Lit 

Ch.  3.  233  a. 

(O  See   s.  45,  infra,    Part   11.  (/)  3  Cruise  T.  27,  §  9. 
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ise  is  a  franchise  or  liberty  of  keeping  certain  ^fV "bV" 
within  a  known  district,  with  an  exclusive  right  of  ^^ 
them  therein.  It  is  in  most  respects  similar  to  a 
ndeed  the  only  difference  between  them  is,  that 
has  no  laws  peculiar  to  it.  Beasts  of  chase  are 
•e,  fox,  marten,  and  roe,  in  which  the  owner  of  the 
s  a  property  (a).     141. 

k  is  an  inclosed  chase,  extending  over  a  person's  parks 
unds,  privileged  for  beasts  of  venery,  and  beasts  of 
id  chase,  by  a  Royal  grant  or  prescription  (b).  142. 
)  warren  is  an  exclusive  right  to  have,  hunt,  and  Free 
lain  wild  beasts  and  fowls,  called  game,  within  the 
s  of  a  manor  or  other  known  place.     The  beasts  of 
are   hares  and  rabbits  ;  the  fowls  of  warren  are 
:s  and  partridges  (c).     143. 
are  various  other   kinds  of  franchises,  such  as  other  fran 
fisheries,  and  the  right  to  hold  a  fair  or  market,  to 
tolls,  to  have  waifs,  wrecks,  estrays,  and  treasure 
tc.,  as  to  which   the    reader  is  referred   to  other 
I).    144. 

irtue  of  stai  44  &  45  Vict.  c.  41,  s.  6  (Appendix), 
ranee  made  after  the  31st  day  of  December,  1881, 
u>r,  is  deemed  to  include  and  operates  to  convey  so 
ontrary  intention  is  not  expressed  therein,  together 
i  manor,  all  franchises  appertaining  or  reputed  to 
a*  to  it,  or  at  the  time  of  the  conveyance  enjoyed 
reputed  or  known  as  parcel  thereof.]      144a. 


uiae  T.  27,  §  10.  (<•)  3  Cniise  T.  27,  §  19,  23. 

lise  T.  27,  §  15  ;  Co.  Litt.  (d)  See  3  Cruise  T.  27  ;  Co.  Lilt. 

122a  n.  7 ;  2  Bl.  Com.  37, 39,40,  etc. 
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Section  VII 

Of  Ways. 

Part  i.  t.  2,      A  right  of  way  is  a  private  right  of  going  over 

man's  ground  (a).     It  may  be  a  way  to  be  used  a 

Different  m  company,  on  foot,  or  on  horseback,  with  carri 
way*.  °  cattle  (6).  The  title  to  it  may  bo  by  express  gi 
How  they     ^  pre8cript;jon>  or  by  necessary  implication.     Th 

imvitY.     respect   to   necessary  implication,  a  person  may 
right  of  way  over  another's  land  from  necessity : 
if  a  piece  of  land  comprised  in  a  conveyance  is  sun 
by  land  belonging  to  the  grantor,  a  right  of  way  o 
grantor's  land  passes  of  necessity  to  the  grantee ;  fo 
wise  he  could  not  derive  any  benefit  from  his  acqi 
and  the  grantor  may  assign  the  way  where  he  c 
spare  it.    It  is  the  same  though  the  close  aliened 
totally  inclosed  by  the  land  of  the  grantor,  but  p 
the  land  of  a  stranger;  for  the  grantee  cannot  go  < 
stranger's  land.     And  so  if  a  man  has  four  clos< 
together,  and  sells   three  of  them,   reserving  the 
close,  and  has  no  way  thereto  but  through  one  • 
which  he  sold,  although  he  did  not  reserve  any 
way,   yet  he  shall    have   it,   as  reserved  to  him 
to  enable  him  to  enjoy  the  reserved  close  in  the  c 
in  which  it  happened  to  be  at  the  time  of  the  sale  (c 
the  lessee  of  an  inner  close  has  by  necessity  a 
way,  suitable  to  the  business  or  purpose   for   wl 
lease  was  made,  over  an  outer  close  which  belong 
same  landlord.     But  the  lessee  of  one  close  cannot, 


(a)  2  Bl.  Com.  36  ;  3  Cruise  T.  Bl.    Com.    36 ;    Burton, 

24,  §  1.  Darie*  v.  Srar,  L.  R.  1 

(£)  Burton,  §1166;  Co.  Litt.otia.  Corporation  of  London 

(0  3  Cruise  T.  24,  §  10,  12  ;  2  L.  R.  13  Ch.  D.  798. 
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acquire,  by  user,  an  easement  over  another  close  which  ^V*  Tt2' 

Wongs  to  the  same   landlord  ;  for  the  possession  of  the 

tenant  of  the  demised  close  is  the  possession  of  the  land- 
lord (a).    145. 
Where  there  is  no  such  necessity,  a  permanent  right  of  WaJ* 

J '       r  **  created 

wy  cannot,  it  seems,  be  created  otherwise  than  by  deed.  deed- 
And  it  has  been  held,  that  a  bargain  and  sale  is  not  a 
proper  instrument  for  this  purpose  (ft).     146. 

[With  respect  to  deeds  executed  after  the  31st  day  of 
December,  1881,  it  is  provided  by  stat.  44  &  45  Vict.  c.  41, 
i62  (Appendix),  that  "a  conveyance  of  freehold  land  to  the 
•e  that  any  person  may  have  for  an  estate  or  interest 
**  exceeding  in  duration  the  estate  conveyed  in  the  land, 
toy  easement,  right,  liberty,  or  privilege  in,  over,  or  with 
wpect  to  that  land,  or  any  part  thereof,  shall  operate  to 
^at  in  possession  in  that  person  that  easement,  right, 
B*rty,  or  privilege,  for  the  estate  or  interest  expressed 
to  be  limited  to  him ;  and  he  and  the  persons  deriving 
tMe  under  him,  shall  have,  use,  and  enjoy  the  same  ac- 
«n%ly."]     147. 

Where  a  person  has  a  right  of  way  over  another's  close,  Extinction 

1  &  J  'of  right  of 

•w  he  purchases  the  close,  his  right  of  way  is  extinguished  wav- 
ly  the  unity  of  seisin  and  possession,  if  it  be  only  an  ease- 
*nt ;  but  if  it  is  of  necessity,  it  is  not  extinguished  by 
■itf  of  possession  (c).     148. 

A  right  of  way,   being  an  incorporeal    hereditament,  Devertmeiu 
•not  be  devested  (d).     149. 

As  to  general  words  passing  a  right  of  way,  see  Bark-  Conveyance. 
**  v.  Grubb,  L.  R.  18  Ch.  D.  tilfi,  and  cases  there  cited, 


(«)  Oxford  v.  Moffatt.  L.  R.  4 
fc  1*133. 

WBorton,§  1167. 

M  3  Cruise  T.  24,  §23. 

W  3  Cruise  T.  24,  §  21.  As  to 
**  other  kinds  of  incorporeal 


hereditaments,  such  as  offices,  dig- 
nities, rights  to  running  water,  and 
light,  and  rights  to  pews,  the  reader 
is  referred  to  2  Bl.  Com.  36,  37  ;  3 
Cruise  T.  25.  26  ;  and  other  works. 
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PchT2,'.T72,  and  Bolton  v.  Bolton,  L.  R  11  Ch.  D.  968.  [And  wit 
reference  to  conveyances  made  after  the  31st  day  c 
December,  1881,  including  and  operating  to  convey  way 
see  stat.  44  &  45  Vict.  c.  41,  s.  6  (Appendix).]     149a. 
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PART  n. 

&  to  Miwral  kinds  of  Interests  constituting  fye 
Subject  of  (Sfomnepncing. 


TITLE  I. 


UF  Editions  and  limitations  on  which  interests 
Wend,  or  by  which  they  may  be  affected  (a). 

|H£  mixture   of  those   things   by   speech   which   by    partii 
Mure  are  divided,  is  the  mother  of  all  error.    To  take 


Preliminary 

av*v  therefore  that  error  which  confusion  breedeth,  dis- "mark*  on 

7  the  dwtinc- 

taction  is  requisite  "  (b).     "  A  confusion  of  terms  in  any  g^^. 
science  tends  to  confound  the  science  itself,  by  destroying  ^Ttatiwi 


precision  of  ideas,  that  distinction  among  its  objects, 
*toch  is  the  very  groundwork  of  all  knowledge.  '  Nomina 
ar*rdas,  certe  distinctio  rerum  perditur'  "  (c).     150. 

■"to  subject  of  the  distinctions  between  conditions  and 
imitations  is  highly  scientific,  and  although  it  savours 
singly  of  grammatical  or  verbal  criticism,  yet  there  are 
^ny  instances  in  which,  if  required  to  construe  a  will 
staining  these  forms  of  expression,  a  practitioner  not 
*e"  skilled  in  the  subject  would  be  in  the  most  imminent 

W This  is'  as  proper  a  place  as  (&)  Hookers  Law  of  Ecclcs.  Po- 

^  other  for  the  subject  of  condi-  lity,  B.  III.  c.  3,  s.  1. 
***  and  limitations,  and  is  practi-  (<?)  1  Fearne,  Coll.  Jur.  238. 

^7  the  most  convenient. 
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titLV/'  l)er^  °*  f°rmm£  Jl  totally  wrong  opinion  upon  the  el 
"  the  instrument.  And  there  are  numberless  cases  in  w] 
if  a  person  were  to  set  about,  as  a  draftsman,  to  i 
effect  to  the  intentions  of  a  testator,  without  an  accur 
knowledge  of  this  subject,  he  would  be  almost  sure  uno 
sciously  to  be  sowing  the  seeds  of  doubt,  litigation,  i 
loss.  It  is  impossible  too  strongly  to  impress  upon 
student  and  the  unlearned  practitioner  the  fact,  that, 
using  words  of  condition,  limitation,  restriction,  or  o 
tingency,  the  change  of  the  smallest  word,  howe 
unimportant  it  may  at  first  sight  appear,  may,  and  of 
does,  make  the  greatest  possible  difference ;  he  is  on 
edge  of  distinctions  so  refined  and  shadowy  as  to  be  lik 
to  escape  his  observation,  and  yet  sufficiently  settled  8 
substantial  in  law  to  prove  a  source  of  complete  loss 
property  to  the  objects  of  the  testator's  regard  ;  he 
treading  upon  most  perilous  ground  ;  he  is  traversing 
land  of  legal  traps,  snares,  and  pit falls  (a).     151. 

(«•)  For  Kome  illustrations  of  the  Earl  lirotrnlinv,  4  H.   L.  Cas 

importance  of  and  accurate  know-  to  the  case  of  The  Earl  of  & 

ledge  of   the  distinctions  on  this  honmgh  v.  Doc  d.  Savile,  3  A 

subject,  the  reader  is  referred  to  the  El.  897  ;  and  to  Chap.  V.  of 

great  Bridgwater  case,  Egvrton  v.  Title. 
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CHAPTER  I. 


0F  THE  SEVERAL  KINDS  OF  CONDITIONS. 

A  condition  is  a  clause  expressed  or  implied,  providing  •  p»«t  ii. 
or  constructively  im porting  that  an  estate  shall  be  created, 

iii...  .  Definition 

enlarged,  diminished,  or  defeated,  or  the  beneficial  interest  °.f  »<*mdi- 

.  tlon- 

torein  shall  be  suspended,  in  a  given  event  (a).     152. 

Conditions,  therefore,  are  either  express,   that  is,  ex-  conditions. 

k  '  '  express  and 

prased  in  words,  which  are  sometimes  termed  conditions  imPlied 
m  deed ;  or  implied,  that  is,  only  annexed  by  construction 
°f  law,    which    are    sometimes    termed    conditions    in 
W  (6).    163. 
Some  conditions  are  termed  subsequent.     A  condition  Condition* 

x  subsequent. 

sntoequent,  properly  so  called,  is  a  condition  upon  which 
*n  estate  or  interest  is  to  be  prematurely  defeated  or 
itermined,  and  no  other  estate  is  to  be  created  in  its 
"Nm.  Regularly  such  a  condition  is  annexed  to  an  estate 
°f  interest  created  by  a  previous  clause  or  instrument  (c). 
Ik  words  "on  condition,"  "provided,"  "so  that,"  or,  in 
to  cage  of  a  lease  for  years,  words  of  similar  import, 
sufficiently  denote  a  condition  subsequent,  and  cause  a 
ces*r,  without  any  words  expressive  of  the  intention  of 
**r  in  the  event  specified  (d).  154. 
There  are  other  conditions  which  are  called  precedent,  conditions 

r  '  precedent. 

wnich  are  conditions  upon  which  an  estate  or  interest  is  to 

(•)  Smith's  Executory  Interests  Fearne,   §   12;    Egerton    v.   Earl 

*lmc«ed  to  Fearne,  §  9.  Brwcnlorr,  4  H.  L.  Oas,  182. 

(*)Co.  Litt.  201  a  ;  232  b  ;  Pres.  (<f)  See  Litt.  s.  828—831  ;   Co. 

Ht  117. 118.  Litt.  204   a;  and  Smith's  Execu- 

W  Co.  Litt.  237  a,  n.  1  ;  Smith's  tory  Interests  annexed  to  Fearne, 

^^wtory  Interests    annexed   to  §  16—19. 
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OF   THK   SKVEKAL   KINDS   OF    CONDITIONS 


Part  II. 
T.  1,  Ch.  1. 


No  technical 
tonus  neces- 
sary. 


Mixed  con. 
ditioits. 


Examples. 


arise  or  be  created.  Regularly  a  condition  precedent  i 
not  annexed  to  an  estate  or  interest  created  by  a  previous 
clause  or  instrument  («),  but  it  is  usually  and  mon 
properly  the  introductory  part  of  the  clause  whereby  ai 
estate  is  created  (b).     166. 

There  are,  however,  no  precise  technical  terms  requirec 
to  make  a  condition  precedent  or  subsequent,  even  in  a 
deed,  and  much  less  in  a  will  (c).     166. 

There  are  some  conditions  which  are  of  the  nature  o 
conditions  subsequent  in  regard  to  one  estate,  and  of  the 
nature  of  conditions  precedent  in  regard  to  another  estate 
These  may  be  termed  mixed  conditions.  They  are  of  tw« 
kinds  :  one  kind  of  mixed  condition  is  a  destructive  anc 
creative  condition,  that  is,  a  condition  upon  which  ai 
estate  or  interest  is  to  be  defeated,  and  another  estate  o 
interest  is  to  arise  in  its  room.  And  of  destructive  an« 
creative  conditions,  one  is  called  a  conditional  limitation 
The  other  mixed  condition  is  a  destructive  and  accelerativ* 
condition,  that  is,  a  condition  upon  which  an  estate  o 
interest  is  to  be  defeated,  and  another  estate  or  interest  ii 
remainder  is  to  be  accelerated  and  take  effect  as  if  th 
former  estate  had  expired  according  to  the  terms  of  it 
original  limitation.  This  may  be  termed  a  condition  <j 
cesser  and  acceleration  (d).     167. 

It  may  be  useful  to  illustrate  what  has  been  said  b 
examples ;  for,  as  Lord  Coke  remarks,  "  Examples  d 
teach."    Now,  1st.  If  A.  devises  that  if  B.  do  pay  100/.,  E 


(a)  Smith's  Executory  Interests 
annexed  to  Fearne,  §  13. 

(Ji)  Egerton  v.  Earl  Bronirfo/r.  4 
H.  L.  Cas.  183  ;  Cooke  v.  Turner,  14 
Sim.  603. 

O)  6  Cruise  T.  38,  c.  16,  §  3. 

(d)  See  Smith's  Executory  Inte- 
rests annexed  to  Fearne,  §  14,  20 — 
22  ;  Lord  Truro'* remarksin  Egvrton 
v.  Earl  BrotmloWy  4  H.  L.  Cas.  1, 
182—194  ;   Clavering  v.  Ellison,  3 

I 


Drewry,  451,  469  ;  8  D.  M.  &  < 
662  :  7  H.  L.  Cas.  707  ;  Micldrthmi 
v.  MiekUthimit,  4  Com.  B.  790 
Lambardv  v.  Pvacky  4  Drew.  663; 
W.  R.  355.  (L.  J.)  Turton  ' 
Lamharde,  1  D.  F.  &  J.  495  ;  Oard 
ner  v.  Jdlicot;  12  C.  B.  (N.  S.)  668 
11  Ho.  of  Lords  Cas.  323.  See  aL< 
infra,  par.  158, 169 — 171,  as  to  coi 
ditional  limitations. 
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shall  have  an  estate  in  fee,  this  is  a  condition  precedent.  Tpf ""i. 
2ndlv.  If  A.  devises  to  B.  an  estate  in  fee,  "  provided,"  or 
"so that,"  or  "on  condition,"  that  B.  pay  100/.,  this  is  a 
condition  subsequent  of  the  concise  or  implied  form.  3rdly. 
If  A.  devises  to  B.  an  estate  in  fee,  but  provides  that  if 
B.  do  not  pay    100/.,    his   estate   shall   cease,   this   is   a 
condition  subsequent  of  the  unconcise  or  explicit  form  ; 
for,  instead   of  contenting  himself  with  the  use  of  the 
technical  words  "provided,"  "so  that,"  or  "  on  condition," 
which  of  their  own  nature  and  efficacy  imply  or  import 
a  condition  for  determining  the  estate  on  non-payment  of 
the  money,  the  testator  provides  for  the  ceasing  of  the 
estate  in  words  actually  expressive,  and  not  merely  techni- 
cally indicative  of  his  meaning.     4thly.  If  A.  devises  an 
estate  in  fee  to  B.,  but  directs  that  if  B.  do  not  pay 
100/,  then  his  estate  shall  cease,  and  the  property  shall 
go  over  to  C,  this  is  a  mixed  condition  of  the  destructive 
and  creative  kind  ;  it  is  a  mixed  condition  of  the  species 
which  is  denominated  a  conditional  limitation  ;  for  it  is 
destructive  as  regards  the  estate  of  B.,  and  creative  as 
rcgards  the  estate  of  C.     5thly.  If  A.  devises  an  estate  tail 
to  B-,  remainder  to  C.  in  tail,  and  directs  that  in  case  B. 
do  not  pay  100/.  his  estate  shall  cease,  and  the  property 
^  immediately  go  over  to  C,  as  if  B.  were  dead  with- 
w*  issue,  this  is  a   mixed  condition  of  the  destructive 
^  accelerative  kind,  or  a  condition  of  cesser  and  accele- 
*tion.    158. 

As  a  general  rule,  the  practical  distinction  between  a  practical 
condition  precedent  and  a  condition  subsequent  is  this  : —  between 

»     ,  *  *  conditions 

An  the  case  of  a  condition  precedent,  no  estate  or  interest  JJJ^JJJJJ. 
Yesta  until  the  performance  of  the  condition  ;  whereas  in  quent* 
the  case  of  a  condition  subsequent,  the  estate  or  interest  is 
ordinarily  vested,  in  possession,  or  at  least  in  right,  by  the 
ffftjand  the  operation  of  the  condition  subsequent  is  to 
devest  it  and  cause  it  to  cease,  in  a  specified  event.     159. 


74  ,      OF  THE   SEVERAL   KINDS    OF  CONDITIONS. 

rpf^J1}        Bat  it  is  not  necessary  or  an   invariable  rule,  thai 

conduit-  condition,  to  be  a  condition  subsequent,  should  be  a  conditi 

Du!y?«321t    ^°  defeat  a  use  or  estate  subsequently  to  its  having  beco 

uwOTLnf11  actually  vested,  that  is,    vested  in   interest  at  least 
fin-Hi,* 

may  be  a  condition  subsequent,  even  when  annexed  tc 
contingent  gift  or  interest ;  for  a  contingent  gift  or  inter 
has  a  real  existence,  capable,  as  much  as  a  vested  inter 
or  estate,  of  being  made  to  cease  and  become  void  by  i 
operation  of  a  condition  subsequent.  The  fact  of  i 
estate  or  interest  being  vested  or  being  contingent 
perfectly  immaterial  as  regards  its  capacity  of  being  i 
subject  of  the  operation  of  a  condition  subsequent.  In  1 
one  case  a  contingent  gift  or  interest  exists  ;  in  the  otl 
case  an  actual  estate  exists.  The  two  things  are  vc 
different ;  but  each  exists,  and  each  may  properly  be  ma 
to  cease  and  become  void  bv  virtue  of  a  condition  subi 
quent  annexed  to  it  (a).  160. 
Derivation  "  One  reason,  indeed,  why  a  condition  subsequent  vt 
oondition      so  called,  is,  that  it  is  a  condition  that  ordinarily  defe; 

subsequent.  m  " 

a  use  or  estate  subsequently  to  its  vesting."  "  But  the 
is  another  reason  why  a  condition  subsequent  may  ha 
received  that  name.  A  condition  may  be  called  precede 
when  it  precedes,  and  because  it  precedes,  the  words 
gift ;  and  a  condition  may  be  called  subsequent  when* 
follows,  and  because  it  follows,  the  words  of  gift,  wheth 
that  gift  is  vested  at  the  time  when  the  condition,  whi 
follows  it,  is  to  operate  or  not.  Regularly,  a  conditi' 
precedent  does  in  form  precede,  and  a  condition  subseque 
does  in  form  follow  the  words  of  gift ;  and  in  all  cases 
condition  precedent  does,  in  substance,  and  by  construed* 
at  least,  precede  the  gift,  and  a  condition  subsequent  do< 
in  substance  and  by  construction  at  least,  follow  the  gif 
for,  if  the  gift  is  to  arise  upon  a  condition,  such  conditi* 

(a)   It  was  upon  this  that  the  decision  in  the  great  case  of  Eg  trio* 
Earl  BromnU>n\  4  H.  L.  Cas.  1,  turned. 
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mast  in  substance  precede  tbe  gift ;  and  if  the  gift  is  to  Tfi"HVi. 
be  defeated,  or  the  use  or  estate  is  to  cease  or  determine 
by  the  condition,  such  condition  must  in  substance  follow 
the  gift ;  the  gift  in  the  latter  case  must  have  an  existence 
antecedent  to  the  operation  of  the  condition  which  is  to 
defeat  it,  or  cause  it  to  cease  or  determine  "  (a).     161. 

00  Lord  r«n»,  in  Egrrton  v.  Earl  BraicnltHC,  \  H.  L.  Cas.  1,187—8. 
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CHAPTER  II. 

OF  SPECIAL  OR  COLLATERAL  LIMITATIONS   AND  CONDITIONAL 

LIMITATIONS. 

Past  ii.     The  word  limitation  is  used  in  two  different  senses  :  in  its 

T.I.Ch.  j. 

-    original    sense    of    a  limit  or  bound,    it   is  a  restrictive 

Different  n  .  i         J 

th^cmi  expression,  which  serves  to  mark  out  the  limits  or  bound* 
limitation.  0f  an  estate.  In  its  derivative  sense,  a  limitation  signifies 
an  entire  sentence  creating  and  actually  or  constructively 
marking  out  the  quantity  of  an  estate  (a).  In  other  words, 
in  the  original  sense  the  term  limitation  denotes  the  limits 
or  bounds  to  an  estate* ;  and  in  the  derivative  sense,  it 
denotes  a  clause  creating  an  interest  with  such  limits  or 
bounds.  162. 
Different  Limitations,  in  the  original  sense  of  limits  or  bounds, 

kindfl  of 

liniitatioiw    are  either  general  or  special.     163. 

in  the  «enne  o  i 

boumb*01^        "  ^  genera'  limitation  is  a  restrictive  expression,  which 
General       determines  the  general  class  or  denomination,  in  point  ol 

limitations.  ...  .  n    ' 

quantity  of  interest,  to  which  an  estate  belongs,  by  confining 
it  to  the  period  during  which  there  shall  be  a  succession 

• 

of  heirs  general  or  special,  or  of  persons  filling  a  certan 
corporate  capacity,  or  to  the  period  of  a  life  or  lives,  or  o 
a  certain  number  of  years.  It  is  necessary  to  the  ver] 
existence  of  law,  that  estates  should  be  distributed  int< 
certain  classes,  known  by  certain  denominations,  and  tba 
every  estate  should  be  referable  to  one  or  other  of  theft 
classes.  And  hence  a  general  limitation,  which  serves  t< 
determine  the  general  class  and  denomination  to  which  # 

(«)  Smith's  Executory  Interests  annexed  to  Fearne.  §  24,  26. 
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estate  belongs,  is  ordinarily  incident  to  every  estate.     The  Tp*" IT; 

general  limitation,  however,  may  either  be  expressed  by 

the  words  of  the  instrument  creating  the  estate,  or  may  be 
implied  by  construction  of  law.  Thus,  where  land  is 
granted  to  A.  and  his  heirs,  the  words  i  and  his  heirs ' 
constitute  a  general  limitation  :  they  serve  to  mark  out  the 
limits  of  the  estate  ;  to  ascertain  the  quantity  of  interest ; 
and  thus  to  determine  to  what  general  class  and  denomi- 
nation the  estate  belongs  ;  denoting  that  the  estate  is  an 
estate  in  fee  simple.  And  similarly  the  words  i  and  the 
heirs  of  his  body,'  '  for  life,'  'for  years,'  are  general  limita- 
tions, denoting  that  the  estates  are  respectively  estates  tail, 
freeholds  not  of  inheritance,  and  chattel  interests  "  (a).  164. 
"A  special  limitation  is  a  qualification  serving  to  mark  Special 

r  ^  ...  limitation. 

oat  the  bounds  of  an  estate,  so  as  to  determine  it  ipso 
frcto,  in  a  given  event,  without  action,  entry,  or  claim, 
before  it  would  or  might  otherwise  expire  by  force  of  or 
•wording  to  the  general  limitation.  This  is  sometimes 
denoted  by  the  expression  i  a  determinable  quality.'  Thus, 
*hereland  is  granted  to  A.  till,  etc.,  or  so  long,  etc.,  or  if,  etc., 
or  whilst,  eta,  or  during,  etc.,  the  estates  so  limited  have  two 
limitations :  for,  the  law  gives  a  life  estate  to  A.,  implying 
tfe  words  i  for  life,'  so  as  to  constitute  an  implied  general 
limitation,  while  the  words  i  till,'  etc.,  form  an  additional 
and  special  limitation.  And  where  land  is  limited  to  A. 
for  ninety-nine  years  if  he  shall  so  long  live,  the  words 
4  for  ninety-nine  years'  form  the  general  limitation,  denoting 
that  the  interest  is  a  chattel  interest  for  ninety-nine  years ; 
«nd  the  words  '  if  he  shall  so  long  live,'  constitute  a 
special  limitation,  which  would  determine  his  estate  on  his 
death.  This  estate,  therefore,  is  of  precisely  the  same 
tfentual  duration  as  an  estate  limited  to  A.  for  life,  in 
°onsequence  of  the  addition  of  the  special  limitation.     But 

(a)  Smith's  Executory  Interests  annexed  to  Fearne,  §  28 — 31. 
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tYcr'2  ^e  difference  in  the  general  limitation  in  the  tw< 

creates  the  important  distinction  between  them,  tl*^- 
one  is  but  a  chattel  interest,  whereas  the  other  ia  a  J 
hold"  (a).     166. 

Special  limitations,  like  implied    conditions,  are  som 

times  called  conditions  in  law  (b).     166. 

J£j*to13£        Special  limitations  are  regularly  either  direct  or  indirec 

tiona.  u  ^  ciirect  limitation  is  a  restriction  couched  in  wore 

which   directly  express   a   limit   to    the   quantity  of  th 

interest  created ;  as,  to  A.  during,  etc.,  or  till,  etc.,  or  whilri 

I"*f**       etc.,  or  so  long,  etc.  (c).     An  indirect  limitation  is  a  restric 

limitations.  £jon  pUj.  jn  a  conditional  form,  or  in  words  which  onlj 

imply  a  limit  to  the  quantity  of  interest  created  (as,  when 

land  is  given  to  A.  for  99  years,  if  A.  shall  so  long  liv^ 

or  if  A.  continue,  etc.),  or  by  words  of  description  whid 

attach  a  certain  character  or  qualification  to  the  objects  op 

the  grant  or  devise,  so  as  to  qualify  the  generality  thereof 

and  indirectly  to  limit  the  duration  of  the  estate  to  such  ! 

time  as  they  shall  continue  to  sustain  that  character ;  as 

where  land  is  granted  to  A.  and  his  heirs,  lords  of  th< 

Manor  of  Dale.     And  where  an  estate  is  limited  to  the  nsi 

of  B.  and  his  heirs,  he  and  they  taking,  etc.,  and  continuinj 

to  take,  etc.,  the  name  and  arms  of  A. ;  this  is  an  indirec 

limitation,  so  that  the  estate  can  endure  no  longer  than  B 

and  his  heirs  comply  with  the  condition"  (rf).     167. 

Conditional       The    term    conditional    limitation    is   sometimes    use< 

limitation*. 

generically  to  denote  any  kind  of  qualified  limitation,  ii 
the  derivative  sense  of  a  sentence  limiting  an  interest 
any  kind  of  limitation,  in  the  derivative  sense,  whicl 
depends  upon  a  condition,  in  contradistinction  to  an  abso 


(»)  Smith's  Executory  Interests  Executory   Interests    annexed    to 

annexed  to  Fearne,  §  34,  35.  Fearne,  pp.  10 — 15. 

(ft)  Co.  Litt.  234  b,  236  b;  1  Shep.  (r)  Smith's  Executory  Interest* 

T.  121.     For  other   points  on  the  annexed  to  Fearne,  §  41. 

suoject  of  limitations,  aee  Smith's  {d)  Id.  §  42  ;  Litt.s.  597  (2),  IL  3 
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lute  limitation  ;  or  to  denote  an  indirect  special  limitation,  Tf  J""^. 
in  contradistinction  to  a  direct    special    limitation.     This 
use  of  the  term,  though  philologically  correct  enough,  is 
practically  productive  of  a  great  and  mischievous  confusion 
of  ideas.    168. 

A  conditional  limitation,  in  the  specific  sense,  is  a 
proviso,  by  way  of  use  or  devise,  for  the  annihilation  of 
an  interest  under  a  preceding  limitation,  in  a  particular 
event  which  is  unconnected  with  the  original  quantity  of 
that  interest,  and  which  may  not  happen  till  after  such 
interest  has  become  vested,  and  for  the  creation  of  a  new 
interest  in  its  stead,  in  favour  of  another  person  (a)  :  as 
where  an  estate  is  devised  to  A.  for  life,  or  to  A.  indefinitelv, 
provided  that  when  C.  returns  from  Rome,  it  shall  then 
immediately  go  to  B.  and  his  heirs  ;  or,  where  land  is 
granted,  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs ; 
hut  in  case,  etc.,  then  immediately  to  the  use  of  C.  and  his 
heirs.   189. 

These  limitations  can  only  be  by  way  of  use  or  devise. 
They  would  be  void  if  inserted  in  a  deed  at  common  law, 
being  foreign  to  the  simplicity  of  the  conveyances  employed 
hefore  uses  and  devises  were  introduced.  When  these 
limitations  are  by  way  of  use,  they  are  sometimes  called 
shifting  uses,  and  sometimes  springing* uses.  Those  which 
are  by  devise  are  usually  designated  by  the  generic  name  of 
executory  devises,  although  that  term  also  comprises  other 
kinds  of  limitations.  These  conditional  limitations  partake 
of  the  destructive  nature  of  conditions  subsequent,  and  the 
CTfctive  nature  of  limitations  in  the  derivative  sense.  And 
hence  they  are  appropriately  termed  conditional  limita- 
tions (j).  *  170. 

fy  creating  a  new  estate,  conditional  limitations  differ 

WSeeFearne.  10,  n.  (Zr),and  14       Interests     annexed      to     Fcarne, 
-16;  and  cases  stated,  Fearne,  275,      §  149. 
»6,  399;  and  Smith's  Executory  (*)  Id.  §  149—151. 
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tPirchL2  ^rom  conditions  subsequent ;  from  clauses  of  cesser 
acceleration ;  and  from  special  or  collateral  limitatior 
the  original  sense  of  limits.  By  constituting  a  disl 
clause  or  proviso  for  the  cesser  of  a  prior  interest  in 
event  unconnected  with  the  original  measure  of 
interest,  they  differ  from  special  or  collateral  limitation 
another  respect  (a).     171. 

(<i)  See  Smith's  Executory  Interests  nnnexetl  to  Feame,  §  153 — • 
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CHAPTER  III. 


OF  THE   PERFORMANCE   OF   CONDITIONS. 


J  a  time   is   appointed   for   the   performance  of  a    part  ii 
>n,  and  the  person   who   shall   perform  it  dies  in 


antime,  the  right  to  perform  it  will  pass  to  his  heir  time  u 

)nal  representatives,  according  to  the  nature  of  the 

at  least  it  is  immaterial  to  the  person  to  whom  it 

be  performed,   whether   it   is   performed   by   the 

i  or  by  his  representatives   (a).     And  where  the  Month. 

lonth  is   mentioned   generally  in   a   condition,  it 

,  a  calendar  month.     Where  no  particular  time  is  where  no 

...  time  U 

»,  the  person  to  whom  the  condition  is  reserved  flxod- 
some  cases  perform  it  within   a   reasonable  and 
mt  time,  and  in  other  cases  he  may  perform  it  any 
ing  his  life  ;  but  if  he  dies  without  performing  it, 
t  is  not  transmitted  to  his  representatives  (b).    172. 
e  a  particular  place  is  appointed  for  the  perform-  where  a 
a  condition,  the  person  who  is  to  perform  it  must  pointed. 
that  place  (c).     And  if  the  condition  of  a  bond  or 
mt  is  to  pay  money  at  a  certain  place  at  any  time 
he  life  of  the  person  who  is  to  pay  it,  he  must  give 
d  the   person   who  is  to  receive  it,  to  attend  to 
t :  for  otherwise  he  would  have  to  be  in  perpetual 
ce  (d).     173. 

m§cT.  13,  c  2,  §  7  ;  Litt.       193—6  ;  2  Pres.  Shep.  T.  377—8  ; 
Vin.  Ah.  2nd  cd.  113—      Co.  Litt.  208  a,  b,  209  a,  219  a,  b. 

(l)  2  Cruise  T.  13,  c.  2.  §  12. 
(rise  T.  13,  c.  2,  §  9,  10 ;  (</)  Co.  Litt.  211  a. 

7 ;  5  Vin.  Ab.  2nd  ed. 
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Past  II. 
T.  1,  Ch.  y. 

Where  no 
plaoeis  ap- 
pointed. 


Proviso  as 
to  assuming 
testator's 
surname. 


How  oondi. 
tions  prece- 
dent most 
be  per- 
formed. 


How  condi- 
tions sub- 
sequent or 


If  no  particular  place  is  appointed,  and  the  condition  is 
that  a  person  shall  pay  a  gross  sum  of  money,  and  not  a 
rent,  in  that  case  he  must  seek  for  the  person  to  whom  the 
money  is  to  be  paid,  if  he  is  within  the  realm ;  but  if  he  is 
out  of  the  realm,  then  it  is  not  necessary  to  seek  him,  and 
the  condition  is  not  broken  (a).  If  no  place  is  appointed 
for  payment  of  a  rent,  it  is  sufficient  to  tender  it  on  the 
land  (b).     174. 

Under  a  proviso  requiring  a  devisee  to  assume  the 
testator's  surname,  the  inserting  the  testator's  surname 
before  his,  the  devisee's,  own,  is  not  a  compliance ;  but  adding 
the  testator's  surname  after  his  own  is  a  compliance  (c).  176. 

In  the  construction  of  personal  bequests,  where  the 
condition  is  precedent,  and  there  is  no  limitation  over  on 
its  non-fulfilment,  it  is  sufficient  if  it  is  performed  in 
substance,  when,  from  unavoidable  circumstances,  the 
whole  cannot  be  literally  fulfilled  (d).  But  where  there  is 
a  limitation  over  of  the  legacy  on  non-fulfilment  of  the 
condition,  a  strict  and  literal  performance  is  required  (e)* 
Thus,  where  a  bequest  is  made  upon  the  precedent 
condition  of  the  legatee  paying  a  sum  of  money,  or 
executing  a  release  of  all  demands  within  a  certain  time, 
and  there  is  no  limitation  over  upon  non-compliance,  if  h€ 
pay  the  money  or  execute  the  release,  although  not  within 
the  time,  he  will  be  entitled  to  the  legacy.  But  if  tb( 
legacy  is  limited  over  in  the  event  of  the  non-payment 
or  the  non-execution  of  the  release  within  the  time,  th< 
bequest  over  will  take  place  in  that  event  (/).     176. 

Conditions  subsequent  and  mixed  are  odious,  and  to  b< 
construed   with  great  strictness ;  so  that  they  must  U 


(a)  2  Cruise  T.  13,  c.  2,  §  13 ; 
Litt.  s.  340. 

(J)  Co.  Litt.  210  b,  211  b. 

(c)  D'Eyncowt  v.  Gregory,  L.  R. 
1  Ch.  D.  441. 


(d)  1  Rop.  Leg.  by  White,  801 
769. 

(e)  1  Rop.  Leg.  by  White,  769. 
(/)  1  Rop.  Leg.  by  White,  887 
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performed  to  be  of  any  avail  («) ;   for  it  is  only  TpfR£1JI,:. 
ble,  that,  before  a  person  is  deprived  of  the  benefit  mixed \*~ 
1  for  him,  it  should  be  quite  certain  that  the  event  fJfJJJS. 
hich  the  forfeiture  was  to  arise  has  really  happened. 
is  is  especially  the  case  where  the  estate  or  interest 
J,  that  is,  actually  clothed  with  the  ownership,  and 
son  in  whom  it  is  vested  may  have  founded  a  family, 

made  «other  important  arrangements  on  the  faith  of 
d,  in  the  case  of  a  conditional  limitation,  or  a  con- 
>f  cesser  and  acceleration,  there  is  also  the  considera- 
at  it  is  only  reasonable  to  construe  the  conditional 
?e  in  favour  of  the  prior  rather  than  of  the  secondary 
rf  the  grant,  devise,  or  bequest.  And  hence  where 
jot  limited  real  and  personal  estate  to  his  grand- 
n,  upon  condition  that  they  should  be  educated  in 
id  and  in  the  Protestant  religion  ;  and  if  any  of  them 

be  educated  abroad  or  not  in  the  Protestant  religion, 

e  the  share  of  such  grandchild  to  the  others  ;  it  was 

iut  the  condition  was  too  uncertain  to  enable  the 

to**y  what  was  meant  by  "educated  in  England  "  or 

ated  abroad,"  so  that  the  share  of  a  grandchild  who 

located  partly  in  England  and  partly  abroad,  was 

at  to  be  defeated  (6).     177. 

a  the  event  of  the  marriage  of  a  legatee  without  the  conditioiw 

o  o  of  oonseiit 

it  of  a  trustee  or  trustees,  the  legacy  is  to  go  over  ^  mttrria«e- 
fflch  legatee  to  another  person,  and  such  trustee  or 
esdie  before  the  marriage,  without  having  consented, 
terest  of  the  prior  legatee  becomes  absolute  (c).     So 


Bop.  Leg.  by  White,  783  ;  Beav.  321,  342.    As  to  casts  where 

tt  218  a,  219   b;    1    Pres.  one  thing  may  be  accepted  as  a 

f.  133 :  Clarrring  v.  JSllUon,  satisfaction  fur  a  different  thing,  see 

fry,  451,  47U;   8    D.  M.  fc  Co.  Litt.  212  b. 

!;  7  H.  L.  ('as.  707.     See  (&)6!forert«0v.£Ww<w,3Drewry, 

▼.Aumt,3  8m.  &G.  22.27  ;  451  ;  8  D.   M.  k  G.  662  ;  7  H.  L. 

•*G. 207 ;  (brum  ▼.  Curzo*,  Cas.  707. 

W ;  Wtlmcsley  v .  Gt  ra  rd,  29  (c)  1  Rop.  Leg.  by  White,  802. 

G2 
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tm'ch1  <   ^  a  W?lltees  interest  is  to  go  over  upon  marriage  wit 

out   the   consent  of  an   executor,   and   he   renounces 

refuses  to  act,  and  the  legatee  marries  without  obta 
ing  such  consent,  the  interest  of  the  prior  legatee  becon 
absolute  (a).     178. 

It  is  sufficient  if  precedent  conditions  requiring  m 
riages  with  consent  are  substantially  complied  with,  wl 
they  cannot  be  executed  according  to  the  letter.  Hena 
a  precedent  condition  requires  the  consent  of  three  trnsi 
to  the  marriage  of  the  legatee,  and  one  of  them  dies, 
approbation  of  the  survivors  previously  to  the  marri 
will  be  a  sufficient,  compliance  with  the  condition  (b).  1 
so  the  consent  of  a  surviving  parent  will  satisfy 
condition  requiring  the  consent  of  the  parents  (<?).  171 
Ho*- con.  As  a  numeral  rule,  when  the  consent  of  executors 

.vmt  must  °  ' 

be  given,  trustees,  or  the  major  number  of  them,  is  required  to 
marriage  of  a  legatee,  it  must  be  obtained  before  or  at 
time  of  the  marriage  (d).  Consent  to  marriage  inaj 
given  conditionally,  and  the  vesting  or  forfeiture  of 
legacy  will  depend  upon  the  performance  or  non-perfo 
ance  of  the  condition  (e).  Consent  should  be  given  to 
particular  match  which  is  made.  Yet,  if  the  legatee  ii 
age,  and  a  general  consent  is  given  to  the  legatee's  marrji 
and  the  legatee  marries  without  the  knowledge  of 
person  whose  consent  is  required,  the  marriage  will 
considered  to  have  been  soleirnized  within  the  true  inl 
and  meaning  of  the  condition  (/).  A  condition  of  con* 
to  a  marriage  will  be  deemed  to  be  complied  with,  if 
party  to  consent  acquiesces  in  addresses  to  the  per 
married,  or  if  the  legatee  marries  with  the  approbation 
the  testator  in  his  lifetime  (g).     And  a  Court  of  Equity 


(/#)  1  Hop.  Leg.  by  White,  804.  (rf)  1  Rop.  Leg.  by  White,  71 

(h)  1  Rop.  Letf.  by  White,  h<U—  L\  («?)  1  Hop.  Leg.  by  White,  8! 

(c)    Damon    v.    Olirer»AI'f**ey.  (/)  1  Hop.  Le^.  by  White,  8 

L.  R.  2  Ch.  D.  (Ap.)  733.  (^)l  Rop.  Leg.by  White,  815, 
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limit  the  general  terms  of  such  a  condition  to  an  assent  to  /^"'s 

one  marriage  only  (a).     180.  

It  is  conceived   that    when  a  condition  requiring  the  Condition* 

°  of  consent, 

consent  to  a  marriage  is  precedent,  the  consent  must  be  wi>enoon- 

°  *  7  strued  as  in 

obtained,  whether  the  legacy  is  limited  over  or  not  (b).  j£Jj?rem 
Bnt,  when  there  is  no  bequest  over  upon  non-compliance 
vith  a  condition  subsequent  requiring  consent  to  marriage, 
the  legacy  is  treated  as  an  absolute  legacy,  the  condition 
being  regarded  as  a  mere  declaration  in  terrorem  (c).  181. 
Where  gifts  and  legacies  are  bestowed  on  persons,  on  Refusal  of 

...  .  ^  consent  to  a 

condition  that  they  shall  marry  with  the  consent  ofmarria«e- 
parents,  guardians,  or  other  confidential  persons,  Courts  of 
Equity  will  not  suffer  the  manifest  object  of  the  condition 
to  be  defeated  by  the  fraudulent,  corrupt,  or  unconscien- 
tious refusal  of  the  parties  whose  consent  is  required  to 
the  marriage  (d).     182. 

When  the  vesting  of  an   interest  in  real  or  personal  Effect  of 
estate  is  made  to  depend  upon  the  condition  of  one  event  JJJJJiyJ^ 
happening  (whether  the  condition  is  precedent  or  mixed),  joSST* 
tnd  a  different  event  happens,  the  interest  which  is  to 
ariae  (if  it  is  not  a  mere  alternative  interest,  which  will 

take  effect  on  failure  of  the  prior  limitation  generally) 
fails  altogether,  however  plain  the  apparent  intention  to 
the  contrary  may  be,  unless  such  intention  is  sufficiently 
expressed  by,  or  necessarily  implied  in,  other  words  in  the 
instrument.  And,  if  such  interest  was  to  arise  by  way  of 
conditional  limitation,  in  defeasance  of  a  prior  interest, 
SBch  prior  interest  then  becomes  absolute  and  indefea- 
*(e).    183. 

A  condition  may  be  excused,  1.  By  the  refusal,  except  9°n,1itioV 
m  certain  cases,  of  the  person  to  whom  it  is  to  be  performed,  wjth* 

:«)  1  Rop.  Leg.  by  White,  820.  Leg.  by  White,  807. 
(*)  1  Bop.  Leg.  by  White,  827.  (r)  Smith's  Executory  Interests 

{t)  Uwi  annexed  to  Fearne,  §  688—9 
(')  Story's  Eq.  Jur.  257  ;  1  Rop. 


or 
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t.^ach!»  wnen  perforraanco  is  tendered.  2.  By  his  absence 
those  cases  where  his  presence  is  necessary  for  the  jm 
forraance  of  it.  3.  By  his  obstructing  or  preventing  t 
performance  of  it.  4.  By  his  neglecting  to  do  the  fii 
act,  if  it  is  incumbent  on  him  to  do  it  (a).  5.  By  an  i 
by  which  the  grantor  or  testator  who  imposed  the  cc 
dition  subsequently  renders  the  performance  of  it  i 
possible  (b).     184. 

By  the  old  law  a  condition  once  dispensed  with, 
whole  or  in  part,  was  dispensed  with  for  ever,  and  as  to 
the  property ;  for  a  condition  could  not  be  apportion* 
except  by  act  of  law.  Thus,  if  a  lease  were  made  i 
years,  on  condition  that  the  lessee  or  his  assigns  shot 
not  alien  without  the  licence  of  the  lessor,  and  the  les* 
licensed  the  lessee  alone  to  alien,  or  licensed  him  to  ali 
a  part  of  the  land,  or  licensed  him  to  alien  all  the  land  1 
a  time  ;  or  if  the  lease  was  to  three,  on  such  a  conditio 
and  the  lessor  licensed  one  of  them  to  alien  ;  in  all  the 
cases,  the  condition  was  gone  for  ever  (c).  But  the  negh 
of  the  lessor  to  avail  himself  of  the  forfeiture  hv  ena 
and  his  subsequent  acceptance  of  rent,  have  not  ti 
effect,  but  amount  simply  to  a  confirmation  of  the  fii 
alienation  (</).     185. 

Restriction        Bv  the  stat.  22  &  23  Vict.  c.  35,  "  Where  any  Keen 

of  effect  of 

licenw  to     to  do  any  act  which  without  such  licence  would  creaU 

alien.  *> 

forfeiture,  or  give  a  right  to  re-enter,  under  a  condition 
power  reserved  in  any  lease  heretofore  granted  or  to 
hereafter  granted,  shall  at  any  time  after  the  passing 
this  Act  be  given  to  any  lessee  or  his  assigns,  every  sn 
licence  shall,  unless  otherwise  expressed,  extend  only 
the  permission  actually  given,  or  to  any  specific  breach 

» 

(a)  Co.  Litt.  207  a,  n.  1 :  209  a  ;  on  appeal,  L.  K.  7  H.  L.  438. 
2  Cruise  T  13,  c.  2.  §  25.  (r)  1  PreP.  Shop.  T.  146,  n.  (< 

(ft)  Walhr  v.  Walker,  2  D.  F.  &  159  ;  Co.  Lift,  202  b,  n.  2 ;  2  Cn 

.1.  255  ;  Yate*  v.  Unlverxity  of  Lon-  T.  13,  c.  1,  §  38. 
t?on,  L.  K.  8  Cli.  Ap.  454  ;  affirmed  (<T)  Burton,  §  853. 
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viso  or  covenant  made  or  to  be  made,  or  to  the  tPi*ch 's 

issignment,  under-lease,  or  other  matter   thereby 

r  authorised  to  be  done,  but  not  so  as  to  prevent 

ceeding  for  any  subsequent  breach  (unless  other- 

ecified   in   such   licence)  ;    and  all   rights   under 

is  and  powers  of  forfeiture   and   re-entry  in  the 

ntained  shall  remain  in  full  force  and  virtue,  and 

>  available  as  against   any  subsequent   breach  of 

t  or  condition,  assignment,  under-lease,  or  other 

lot  specifically  authorised  or  made  dispunishable  by 

ence,  in  the  same  manner  as  if  no  such  licence  had 

ren  ;  and  the  condition  or  right  of  re-entry  shall  be 

ain  in  all  respects  as  if  such  licence  had  not  been 

xcept  in  respect  of  the  particular  matter  authorised 

ne  "  (s.  1).     And  "  where  in  any  lease  heretofore  Restricted 

operation  of 

or  to  be  hereafter  granted  there  is  or  shall  be  a  partM 
r  condition  of  re-entry  on  assigning  or  underletting 
I  any  other   specified  act  without  licence,  and  a 
it  any  time  after  the  passing  of  this  Act  shall  be 
one  of  several  lessees  or  co-owners  to  assign  or 

his  share  or  interest,  or  to  do  any  other  act 
d  to  be  done  without  licence,  or  shall  be  given  to 
e  or  owner,  or  any  one  of  several  lessees  or  owners, 
1  or  underlet  part  only  of  the  property,  or  to  do 
r  such  act  as  aforesaid  in  respect  of  part  only  of 
perty,  such  licence  shall  not  operate  to  destroy  or 
h  the  right  of  re-entry  in  case  of  any  breach  of 
aant  or  condition  by  the  co-lessee  or  co-lessees, 
or  owners,  of  the  other  shares  or  interests  in  the 

or  by  the  lessee  or  owner  of  the  rest  of  the 
(as  the  case  may  be)  over  or  in  respect  of  such 
interests  or  remaining  property,  but  such  right  of 
(hall  remain  in  full  force  over  or  in  respect  of  the 
'  interests  or  property  not  the  subject  of  such 
(s.  2).     And  by  the  stat.  23  &  24  Vict.  c.  38, 


88 
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Restriction 
of  effect  of 
waiver. 


PiAck"'  "  Wnere  anv  actual  waiver  of  the  benefit  of  any  c 
or  condition  in  any  lease  on  the  part  of  any  le 
his  heirs,  executors,  administrators,  or  assigns,  * 
proved  to  have  taken  place  after  the  passing  of  t 
in  any  one  particular  instance,  such  actual  waiv 
not  be  assumed  or  deemed  to  extend  to  any  i 
of  any  breach  of  covenant  or  condition  other  th 
to  which  such  waiver  shall  specially  relate,  nor 
a  general  waiver  of  the  benefit  of  any  such  cove 
condition,  unless  an  intention  to  that  effect  shall  a 
(s.6).     186. 

Compulsory  alienations,  as  upon   bankruptcy, 
within  a  mere  general  prohibition  of  alienation  (a) 

Equity  will  interpose  to  prevent  a  forfeiture 
non-performance  of  a  condition  at  or  within  a  certa 
where  the  case  admits  of  compensation  being  m 
such  non-performance  (6).  Thus,  where  there  is 
over  or  substituted  disposition  in  the  event  of  n< 
pliance  with  the  testator's  injunction,  and  that  inj 
relates  only  to  the  payment  of  money,  equity  will 
against  forfeiture,  on  subsequent  payment  of  pi 
interest,  and  costs  (c).  [And  with  reference  to  rest 
on  and  relief  against  forfeiture  of  leases,  see  inf 
1553  a.]     188. 


Relief 

against 

forfeiture. 


(a)  Burton,  §  854. 
(A)  2  Cruise,  T.  13,  c.  2,  §  29,  34  ; 
Co.  Litt.  237  a,  n.  1. 
(r)  1 1  Jarm.  &  Byth.  by  Sweet, 


000  (a)  :  BarnardixUm  v 
Vcni.  306;  QrimtUmc  v.  J 
492. 
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CHAPTER  IV. 

iKIXG  ADVANTAGE   OF   THE   BREACH    OF   CONDITIONS. 

i  rule  of  the  common  law,  that  no  one  can  take  tp^ch!'4 
age  by  entry  of  the  breach  of  a  condition  expressed,  Wh0  may 
rties  and  privies  in  right  and  representation;  as£j£tfVIU1' 
natural  persons,  as  regards  real  estate  ;  executors, 
linistrators  of  natural  persons,  as  regards  chattel 
a;  and  the  successors  of  bodies  politic  ;  unless  the 
>f  the  condition  is  not  merely  to  give  a  right  of 
>ut  to  render  the  estate  ipso  facto  void.  So  that 
and  assignees  in  law,  as  lords  by  escheat  and 
in  remainder,  cannot  enter  for  an  express  condition 
where  it  does  not  ipso  facto  avoid  the  estate  (a). 
r  the  common  law,  could  grantees  and  assignees  of 
*mon.  But  by  stat.  32  Hen.  8,  c.  34,  grantees  and 
»  of  the  reversion  may  enter  for  breach  in  their 
'  conditions  for  payment  of  rent  or  performance  of 
ct  beneficial  to  the  estate,  but  not  of  collateral 
ms  (6).  And,  by  the  same  statute,  a  grantee  of  part 
estate  of  the  reversion  may  take  advantage  of  a 
>n  (c).  But  a  grantee  of  part  of  the  land  in  which 
srrion  subsists  could  not ;  because  a  condition,  being 
could  not  be  apportioned  by  the  act  of  the  grantor, 
h  it  may  be  apportioned  by  act  of  law,  or  by  the 
al  act  of  a  lessee  (d).     189. 

Vrise  T.  13,  c.  2,  §  44,  45 ;  149,  151—3  ;  Burton,  §  856. 

214  a,  b  ;  216  a,  b ;  1  Pres.  (<?)  2  Cruise  T.  13,  c.  2,  §  49  ;  Co. 
149 ;  Burton,  §  856.  Litt.  215  a. 
huse  T.  13,  a  2,  §  48,  49 :  (rf)  Id..  §  56,  57  ;  Co.  Litt.  215  a. 

215  %  b ;  1  Prea.  Shep.  T. 
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t^chm.  B3" the  9tat  22  &  23  Vict.  c.  35,  s.  3,  it  is  enacted,  thai 
-  -  u  wjjere  the  reversion  upon  a  lease  is  severed,  and  the  renl 
or  other  reservation  is  legally  apportioned,  the  assignee  o: 
each  part  of  the  reversion  shall,  in  respect  of  the  appor- 
tioned rent  or  other  reservation  allotted  or  belonging  ti 
him,  nave  and  be  entitled  to  the  benefit  of  all  condition: 
or  powers  of  re-entry  for  non-payment  of  the  original  ren. 
or  other  reservation,  in  like  manner  as  if  such  condition 
or  powers  had  been  reserved  to  him  as  incident  to  his  par 
of  the  reversion  in  respect  of  the  apportioned  rent  or  othe 
reservation  allotted  or  belonging  to  him."     190. 

Even  where  lands  are  descendible  to  some  other  persoi 
as  heir,  none  but  the  heir  at  common  law  can  ente 
for  a  condition  broken ;  but  such  entry  will  be  for  th 
benefit  of  the  other  person.  Thus,  if  a  person  seise 
of  lands  in  right  of  his  mother,  makes  a  feoffment  in  fi 
of  them  upon  condition,  and  dies,  and  afterwards  tl 
condition  is  broken,  the  heir  on  the  part  of  the  father  sh* 
enter.  But  when  he  has  entered,  the  heir  on  the  part 
the  mother  may  enter  on  him  (a).  So,  if  a  condition 
annexed  to  an  estate  held  in  gavelkind,  and  is  broken,  t 
heir  at  common  law  must  enter  for  the  breach ;  but,  afl 
such  entry,  all  the  younger  sons  shall  enjoy  the  est* 
with  him  (b).     191. 

The  heir  cannot  avail  himself  of  a  condition  brok 
in  the  lifetime  of  his  ancestor  ;  for  the  right  of  taki: 
advantage  of  a  condition  is  merely  personal  (e).     192. 

In  the  case  of  conditions  implied  or  in  law,  privies  a: 
assignees  in  law  may  enter  for  conditions  broken  in  th* 
time  {(1).     193. 

Where  it  is  provided,  that,  on  breach  or  performance 

O )  2  Cruise  T.  1 3,  c.  2,  §  46.  Pres.  Shop.  T.  1  ir>.    See  also  AUeo 

(J)  2  Cruise  T.  13,  c.  2,  §  47.  v.  Moorhoutc,  L.  R.  9  Q.  B.  D.  (Af 

(r)  1  Pres.  Shep.  T.  150.  366,  which  demonstrates  the  U 

(rf)  2  Cruise  T.  13,  c.  2,  §  45  ;  1       portance  of  privity  of  estate. 
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&e  condition,  as  the  case  may  be,  the  estate  shall  be  void,  r/^J^ 

or  that  the  grantor  shall  or  may  re-enter,  there,  if  the  ^e 

estate  is  an  estate  of  freehold,  it  can  only  be  made  void  EJ^S^ 
in  either  case  by  entry.  But  if  it  is  for  years,  it  will,  in 
the  firpt  case,  be  ipso  facto  void  ;  although,  if  the  condition 
•  is  for  the  benefit  of  the  reversioner,  the  estate  will  only  be 
void  at  his  option  (a).  But  where  the  Crown  is  entitled 
to  land  upon  the  breach  of  a  condition,  an  office  counter- 
vails an  entry  (b).  And  in  case  of  advowsons,  rents, 
commons,  remainders,  and  reversions,  where  no  entry  is 
possible,  a  claim  must  be  made  at  the  church  or  upon  the 
land,  as  the  case  may  be  (c).  194. 
When  a  devise  is  made  to  the  heir  at  law,  notice  is  where 

notice  of  ft 

necessary  to  be  given  to  him,  before  a  forfeiture  can  condition 
attach  for  a  breach  of  a  testamentary  condition ;  because  &ven- 
ft*  heir  has  a  title  paramount  to  the  will,  that  is,  by  descent, 
and  he  is  presumed  to  enter  and  claim  in  that  right,  and 
n°t  to  know  anything  of  the  devise  or  of  the  condition  until 
ta  receives  notice.  But  where  a  devise  is  made  to  a 
Granger,  as  he  has  no  title  except  under  the  will,  so  he  is 
Plumed  to  have  knowledge  of  the  condition  (d).     195. 

"here  a  person  enters  for  a  breach  of  an  express  con-  Effector 
Qition  subsequent,  the  estate  becomes  void  ab  initio,  and  breach  of  an 

*  express  con- 

as  a  general  rule,  the  person  who  enters  is  again  seised  of ,,itiou- 
"®  original  estate  in  the  same  manner  as  if  he  had  never 
conveyed  it  away.  And  hence  all  rights  and  incidents 
'  frnnexed  to  the  estate  defeated,  such  as  dower  and  curtesy, 
*!&  all  charges,  incumbrances,  and  interests  created  out 
°*  tt,  are  likewise  defeated  (e).  But,  where  the  wife  or 
nnshand  had  an  estate  in  fee,  subject  to  be  divested  by  a 


(«)  1  Pres.  Shep.  T.  139  ;  2  Pres.  2  Jarni.  Wills.  2nd  ed.  12. 
fl^  T.  284  ;  Co.  Litt.  214  b.  (r)  2  Cruise  T.  13,  c.  2,  §  50—52  ; 

(*)2Cruine  T.  13,  c.  2,  §  39.  Co.  Litt.  202  a,  and  202  b,  n.  2  ; 

(<)2  Cruise  T.  13,  c.  2,  §  35.  Burton,  §  355,  739  ;   1  Pres.   Shep. 

tol  Bop.  Leg.  by  White,  840;  T.  121,  155. 
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Tp^*^r4  shifting  use  or  executory  devise,  and  died  before  the  ship 
ing  nse  or  executory  devise  took  effect,  it  was  held  thatth 
surviving  husl.iand  in  the  first  case  was  entitled  to  curtesy 
and  that  the  surviving  wife  in  the  second  case  was  entitle 
to  dower  V .     196. 

Ea«*  or  If  a  man  enters  for  breach  of  a  condition  in  law,  h 

braKfa<<a    shall  avoid  all  charges  and  acts  done  after  the  forfeitur 

i«»-  was  occasioned  ( 6\     197. 


.#)  P.urt  r..  $  35.1.  (M  I  Pn*.  Shep.  T.  155. 
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CHAPTER  V. 

OF  VOID   CONDITIONS   AND  LIMITATIONS   (a). 

Conditions  requiring  the  performance  of  an  act  which  is  tPirch!*5. 
contrary  to  the  moral  or  municipal  law,  are  void  (b).    198.  WrongflU 
Conditions  of  «my  kind  which  are  contrary  to  the  policy  act- 

J  J  r         J    Conditions 

ot  the  law.  are  also  void  (c).     199.  contrary  to 

J  x  y  policy. 

Thus,  a  condition  or  a  clause  of  cesser  and  acceleration,  condition* 

requiring 

requiring  the  acquisition  of  a  peerage,  or  of  a  higher  title  in  *!»•  *°^ 
tk  peerage,  is  void,  as  contrary  to  public  policy  (d).  200.  i**"*8- 

A  clause  which  is  in  general  restraint  of  marriage  is  conditions 
void,  as  contrary  to  religion,  morality,  and  political,  social,  ^d  ^{Vjj: 
and  private  welfare,  and  therefore  to  the  policy  of  the  law.  J^j^J^of 
And  such  a  clause  is  void,  whether  annexed  to  an  estate  J^e'Suy. 
w  interest  in  real  or  in  personal  property,  and  whether  by 
**v  of  condition  subsequent,  properly  so  called,  simply 
providing  for   the  cesser  of  such    estate   or  interest  on 
B&rriage,  or  by  way  of  conditional  limitation  defeating 
^ch  estate  or  interest,  and  creating  a  new  estate  or  interest 
toiteroom  (e).    And  a  condition  or  conditional  limitation 
to  void,  not  only  if  it  is  expressly  in  restraint  of  marriage 
generally,  but  also  if  it  is  so  restricted  that  it  is  probable 
w  it  may  virtually  operate   in   restraint  of  marriage 
generally,  whether  there  is  a  gift  over  or  not  (/),  as,  that 

WSee  Part  IIL  T.  12,  Ch.  4,  Cases  in  Equity,   179,   184;   Lord 

*•  1,  a»  to  Condition*  of  Bonds.  Chief  Justice   Wilmot*  remarks  in 

(*)  See  Fearnc,  249, 276;  2  Cruise  Low  v.   Peers,   Wilm.    Opin.   and 

1. 13,  c.  1, 1 18.  Judg.  375  ;  Morley  v.  Rennoldxon,  2 

WHodgto*  v.  Ualford,  L.   R.  Hare,  570;    BvUairs  v.    JMlairx, 

ll^.D.959.  L.  R.  18  Eq.  510. 

tyfyerto*  v.  Earl  Brorcnlorv,  (/)  See  Story's  Eq.  Jur.  §  274, 

4  H- 1.  Cm.  1.  276—283  ;  2  Cruise  T.  13,  c.  1,  §  53, 

.(0  lfttw.Shep.  T.  131  ;  Story's  61,  64,  65  ;  1  Rop.  Leg.  by  White. 

h*v. § 274, 300 ;  2  Jarm.  Wills.  769  ;  Lloyd  v.  Lloyd,  2  Sim.  (N.  S.) 

^ttLSMO;  2  Tudor  s  Leading  255. 


estraint  of 
larriage  in 
articular 
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np*R*  n:    a  woman  shall  not  marrv  a  man  who  has  not  an  estate  of 
r.  1,  ch.;i. 

500Z.  a  year  (a),  or  shall  not  marry  till  fifty  years  of  age, 

or  shall  not  marry  any  person  residing  in  the  same  town,  or 
any  person  who  is  a  clergyman,  a  physician,  or  a  lawyer, 
or  any  person  except  of  a  particular  trade  or  occupa- 
tion (b).  201. 
sonditioiw  An  exception,  however,  occurs  in  the  case  of  the  wife  of 
iltioMta1  the  testator  ;  for  the  law  recognises  in  the  husband  such 
an  interest  in  his  wife's  widowhood,  as  to  make  it  lawful  for 
him  to  restrain  her  from  making  a  second  marriage,  by 
means  of  a  condition  subsequent  or  a  conditional  limitation 
as  to  real  estate,  or  by  means  of  a  conditional  limitation  as 
to  personal  estate  (c).  And  a  similar  exception  exists  in 
the  case  of  the  widow  of  any  other  person  (d).  Indeed,  i 
condition  or  limitation  in  restraint  of  a  second  marriage 
whether  of  a  man  or  a  woman,  is  valid  (e).  And  if  a  testatoi 
devises  or  appoints  real  estate  to  his  wife  for  life,  with  i 
proviso  that  if  she  should  do  anything  whereby  she  shoult 
be  deprived  of  the  rents,  or  the  power  to  receive  or  th 
control  over  the  same,  so  that  her  receipt  should  not  b 
a  sufficient  discharge,  her  life  estate  should  cease ;  and  sh 
marries  again,  without  making  a  settlement  to  her  separai 
use,  her  life  estate  ceases  (/).  And  in  other  cases,  a  clau* 
in  restraint  of  marriage  may  be  good,  if  not  so  restricts 
as  to  render  it  probable  that  it  may  virtually  operate  i 
restraint  of  marriage  generally.  So  that  even  a  conditio 
subsequent,  properly  so  called,  not  to  marry  a  particuh 
person,  or  not  to  marry  under  the  age  of  twenty-one  yeai 
or  without  consent  of  parents  or  trustees  or  other  persoi 
specified,  is  good,  in  the  case  of  real  estate,  or  a  charge  o 

(a)  Story's  Eq.  Jur.  §  280.  (<J)  Newton  v.  Marsden,  2  JohB 

(&)   Story's   Eq.  Jur.  §  283 ;   2  &  II.  356. 

Jarm.  Wills.  2nd  ed.  35.  (r)  Allen  v.  Jacktm,  L.  R.  1  C 

(c)  Co.  Litt,  42  a ;  Marbles  v.  D.  (Ap.)  399. 

Bainhridge,  1  Mad.  590  ;  Lloyd  v.  CO  Craven  v.  Brady,  L.  R.  4  E 

Lloyd,  2  Sim.  (N.  S.)  255.  209  ;  4  Ch.  Ap.  296. 
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ate,  or  things  savouring  of  the   realty.     And   k  ^i"";- 

,  where  a  clause  provides,  by  way  of  conditional  ~ 

on,  that  if  a  person  marry  a  particular  person,  or 

under  age  or  without  the  consent  of  parents  or 

i  or  other  persons  specified,  real  estate  or  a  charge 

estate  or  things  savouring  of  the  realty  shall  go  over 

her  person,  such  a  conditional  limitation  is  good. 

te  case  is  the  same  with  respect  to  a  condition  or 

mal  limitation  or  a  restriction,  that  a  gentleman 

not  marry  a  female  (generally)  who  was  or  had 

domestic  servant  (a).     But  all  such  conditions  and 

mal   limitations  are    construed    very   strictly    in 

)f  the  person  on  whom  such  restrictions  are  imposed ; 

» they  are  contrary  to  natural  liberty,  if  not  to  public 

b).    202. 

levise  of  real  estate  is  subject  to  a  condition  subse- 

r  a  conditional  limitation,  to  take  effect  on  marriage 

itle  generally,  and  yet  it  appears  not  to  have  been 

«t  of  the  testator  to  discourage  the  marriage  of  the 

.  but  only  to  limit  the  provision  to  such  time  as 

i  need  for  it,  namely,  the  time  when  she  has  no 

1  to  provide  for  her,  such  a  condition  or  conditional 

on  is  good,  and   the  devise   will   cease   on   mar-. 

).    203. 

e  is  a  very  great  distinction,   however,  connected  Distinctions 

ch  restraints,  between  real  property  and  charges  on  "^JJ^ 

>perty,  and  things  savouring  of  the  realty,  on  the  one  J^j^uch 

ad  bequests  of  personal  estate  on  the  other  hand.  204. c  use*' 

former  are  governed  entirely  by  the  common  law  ;  Rule*  a* 

the  common  law,  as  applicable  to  real  property  and  wt&Ui- 

i  thereon  and  things  savouring  of  the  realty,  if  a 

•wr  t.  Turner ,  L.  R.  16  the  decision  ofa  Judge  of  the  County 

18.  Courts),  L.  R.  1  Q.  B.  D.  279.    The 

ty*g  Kq.  Jar.  §  286.  case  was  one  of  a  conditional  limita- 

Ht  t.  Jones,  decided  by  tion,  as  to  which,  in  case  of  person- 

^.And2«M^.(reYer8ing  alty,  see  infra,  par.  207 — 8. 
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T^\ucuh.  condition  seeks  to  restrain  marriage  generally  and  is  v 

on  that  account,  there,  if  the  condition  is  precedent, 

estate  or  interest  will  arise  ;  because  no  estate  or  inter 

was  to  arise  except  upon  fulfilment  of  the  condition,  a 

yet  no  effect  could  be  given  to  the  condition,  because 

is  contrary  to  public  policy.     And  if  the  condition  is  su 

sequent  or  mixed,  the  estate  to  which  it  is  annexed  will 

free  from  the  condition,  because  such  condition  is  contra 

to  public  policy  (a).     Thus,  if  a  testator  were  to  say,  u 

A.  shall  not  marry  until  she  is  fifty  years  of  age,  I  devise  x 

estate  to  her  ;"  this  would  be  a  condition  precedent,  an 

operating  in  general  restraint  of  marriage,  it  would  be  voi< 

but  yet  the  estate  would  not  vest  in  A.     But  if  the  testato 

had   said,  "I  devise   an   estate  to  A.,  on  condition  th 

she  do  not  marry  till  fifty  years  of  age,"  this  would  be 

condition  subsequent  properly  so  called.     And  if  he  h« 

said,  "  I  devise  an  estate  to  A. :  but  if  she  marry  befoi 

she  is  fifty  years  of  age,  I  give  the   estate  to  B.,"  th 

Would  be  a  conditional  limitation.     And,  as  such  conditio 

subsequent  or  conditional  limitation  would  be  in  genefl 

restraint  of  marriage,  it  would  be  void  on  that  account,  an 

have  no  effect  in  divesting  the  estate  given  to  A. ;  so  thi 

the  estate  of  A.  would  be  absolute.    But  if  a  testator  were  t 

say,  "  If  A.  shall  not  marry  until  she  has  attained  the  ag 

of  twenty-one  years,  I  give  an  estate  to  her  when  she  aha 

have  attained  that  age,"  that  would  be  a  good  conditio: 

precedent ;  so  that  A.  would  take  the  estate  on  attainin, 

the  age  of  twenty-one  years,  and  not  before.     And  if 

testator  were  to  say,  "  I  devise  an  estate  to  A.  on  conditio) 

that  she  do  not  marry  until  she  attain  the  age  of  twenty 

one  years,"  even  without  making  any  devise  over  on  he 

marrying  before  that  age,  she  would  take  the  estate  subjec 

to  divestment  on  marriage  before  that  age.     206. 

(a)  Story's  Eq.  Jur.  §  588—9 ;  2       121),  132,  133,  157  ;  2  Cru.  Dig- ' 
Bl.  Com.  156—7 ;  1  Pick.  Shcp.  T.       13,  c.  2,  §  21. 
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other  hand,  in  the  case  of  bequests  of  personal    *\*q*\ 
mrts  of  Equity  have  followed  to  a  great  extent  Ruj^ — 
nes  of  the  civil  law,  as  administered  by  the  Eccle-  JSK*1 
/ourts.     And  according  to  the  civil  law,  conditions 
it  of  marriage  are  even  more  odious  than  they 

view  of  the  common  law ;  because  in  addition  to 
derations  of  social  and  private  happiness  which 
able  alike  to  all  nations  and  ages  of  the  world,  the 
ion  of  the  Roman  empire  by  war  had  rendered  it 

expedient  to  encourage  the  increase  of  popula- 
te discourage  every  attempt  to  check  it  (a).  And 
is  the  established  doctrine  of  Courts  of  Equity 
e  of  bequests  of  personal  estate,  that  where  there 
tion  8uf>8eqtifiiU,  expressly  or  constructively  pro- 
•  the  cesser  of  the  interest  created  in  such  personal 
Jie  event  of  marriage,  and  there  is  no  bequest  over, 
rent,  though  the  condition  is  so  restricted  as  not 
or  virtually  to  operate  in  restraint  of  marriage 
.  the  condition  is  to  be  deemed  as  merelv  in 
and  the  bequest  is  absolute,  as  if  no  such  condition 

added.     But  if  the  partial  restraint  on  marriage 
way  of  a  condition  subsequent,  properly  so  called, 
ay  of  that  species  of  condition  which  is  called  a 
il  limitation,  so  that  there  is  a  bequest  over  on  a 
contrary  to  the  condition,  there  the  clause  imposing 
straint  on  marriage  will  be  allowed  to  operate 
vest  the  interest  created  in  the  personal  property, 
a  marriage  contrary  to  the  condition  (b).     206, 
it  reasons  have  been  assigned  for  this  distinction  SJTSSfii 
reonalty,   between    conditions    and    conditional  SSSildty, 
§,  or,  in  other  words,  between  cases  where  there  condSn* 
les  where  there  is  not,  a  bequest  over  (c).     Some 

lEq.  Jur.§276,277,278,  §  66  ;  1  Rop.  Leg.  by  White,  769, 
inn.  Willi,  2nd  ed.  34.  827  ;  2  Jarm.  Wills,  2nd  ed.  35, 
'*  Eq.  Jar.  §  279,  n.,      36,  39. 

I  Cruise  T.  13,  c.  1,         (c)  See  remarks  of  Sir  W.  Grant, 

H 
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tP^h!I5  ^ave  8a^  ^^  ^e  ^e(lue8*;  over  affords  a  clear  manif 
aiid  a.ncu-~  ^ion  °*  ^ne  intention  of  the  testator  that  the  clause  sh 
teuonahi*'  not  be  merely  in  terrorem.  And  certainly  the  bequest 
of  marriage,  does  exclude  all  possibility  of  such  a  construction. 
Lord  Thurlow  justly  remarked  (a),  "  I  do  not  find  it 
ever  seriously  supposed  to  have  been  the  testator's  in 
tion  to  hold  out  the  threat  of  that  which  he  never  m 
should  happen/'  Others  have  said  that  it  was  the  into 
of  the  person  claiming  under  the  conditional  limit* 
which  made  the  difference  ;  and  that  the  testator  ha 
given  him  a  substantial  interest  in  a  specified  event, 
Court  is  bound  to  effectuate  the  testator's  intention, 
of  itself  is  a  sufficient  reason  :  but  probably  both  rea 
have  equal  operation  in  inducing  the  Court  to  give  e 
to  the  condition,  where  there  is  a  bequest  over.  207. 
of1^1^118  To  illustrate  these  distinctions,  as  regards  personal  es 
mc  iuiw.  .p  a  testator  were  to  say,  "  I  give  A.  1000Z.  on  cond 
that  she  do  not  marry  until  she  is  fifty  years  of  age; "  or 
give  to  A.  1  (X)0/. ;  but  if  she  marry  before  she  is  fifty  yea 
age,  I  give  the  same  to  B. ; "  the  condition  subsequent  ii 
first  case,  and  the  conditional  limitation  in  the  second 
being  in  general  restraint  of  marriage,  would  be  void, 
of  no  effect  upon  the  interest  of  A. ;  so  that  it  woul 
absolute.  Again,  if  a  testator  were  to  say, "  I  give  to  A.  10 
but  if  she  marry  before  she  is  twenty-one  years  of  age, 
I  give  the  same  to  B. ; "  this  conditional  limitation,  h 
only  in  partial  and  reasonable  restraint  of  marriage,  w 
be  operative ;  so  that  if  A.  were  to  marry  before  twenty 
the  money  would  go  to  B.  But  if  a  testator  were  to  saj 
give  to  A.  1000Z.,  on  condition  that  she  do  not  marry 
twenty-one  years  of  age,"  and  there  were  no  bequests 
in  case  of  her  marrying  before  twenty-one,  the  cond 


M.  R.,  in  JJoydv.  Branton,  3  Meriv.  (</ )  Scott  v.  Tyler,  2  Dick. 

117. 
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subsequent  would  be  treated  as  merely  in  terrorem,  and  the  ^^"'5 
legacy  would  be  absolute.     208. 
Thus  much  appears  to  be  established.     And  it  is  also  condition* 

precedent  in 

settled  that,  contrary  to  the  rule  in  devises,  if  a  bequest  be  ""traintof 

7  J  7  l  marriage,  in 

made  upon  a  condition  precedent,  which  is  void,  as  being  in  p^Haiof 
general  restraint  of  marriage,  the  bequest  will  take  effect  as  <8tate* 
if  no  condition  had  been  imposed  (a).  But  it  appears  to  be 
altogether  doubtful  upon  authority  what  is  the  rule  applica- 
ble to  legacies  of  personal  estate  upon  a  condition  precedent, 
not  in  restraint  of  marriage  generally,  but  of  a  limited 
rod  legal  character,  where  there  is  no  bequest  over  and 
there  has  been  a  default  in  complying  with  the  condition. 
Upon  thb  subject,  Mr.  Justice  Story  (b)  makes  these  re- 
marks: "There  are  certainly  authorities,  which  go  directl}r 
to  establish  the  doctrine,  that  there  is  no  distinction  in 
cases  of  this  sort  between  conditions  precedent  and  condi- 
tions subsequent  ;  and  that  in  each  of  them,  if  there  is  no 
tyutrt  oxer,  the  legacy  is  treated  as  pure  and  absolute,  and 
the  condition  as  made  in  terrorem  only.  The  civil  law  and 
ecclesiastical  law  recognise  no  distinction  between  condi- 
tions  precedent  and  conditions  subsequent,  as  to  this 
particular  subject  On  the  other  hand,  there  are  authorities 
*bich  seem  to  inculcate  a  different  doctrine  and  to  treat 
conditions  precedent  as  to  legacies  of  this  sort,  upon  the 
*me  footing  as  any  other  bequests  or  devises  at  the  common 
I** ;  that  is  to  say,  that  they  are  to  take  effect  only  upon 
w  condition  precedent  being  complied  with,  whether  there 
wttajnest  over,  or  not."  The  same  view  of  the  doubtful- 
***  of  this  point  is  taken  by  other  text- writers  (c).    209. 

But  whichever   of  the   two  opinions   noticed   by  Mr. 
Justice  Story  shall  be  deemed  to  be   correct,   there  are 

(«)  Uteres  Eq.  Jur.  §  289.  Yonngt  v.  Fitrze,  8  D.  M.  &  G.  756, 

(*)  Eq.  Jur.  §  290.  seema  to  decide  that  the  latter  doc- 

(')  See  2  Jarm.  Will*,  2nd  ed.  trine  is  the  correct  one. 
*>*'<  I  Hop.  Leg.  by  White,  820. 

*  h2 
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tPirchI*6   °^er  very    important    distinctions   which   remain  to  be 

— noticed.    Hitherto  we  have  only  discussed  the  subject  of  1 

restraints  on  marriage,  when  embodied  in   the  form  cf' 
conditions    precedent   or    subsequent,   or   of    condition! 
Restraint*    limitations,   properly    so   called.      We   come  now  to  the 
by  way  of     consideration  of  such   restraints  when  embodied  in  thai 

special  or 

collateral     species  of    conditions,  in  the   widest  sense   of  the  tern 

limitation.       r  7 

conditions,  which  are  often  called  by  the  simple  tenn 
limitations  in  the  sense  of  limits  or  bounds  to  an  estate^ 
but  (as  before  remarked)  may  be  more  specifically  termed  j 
special  or  collateral  limitations,  in  order  to  distinguish 
them  as  well  from  conditional  limitations,  as  from  limita- 
tions in  the  sense  of  entire  sentences  creating  estates.  210. 
Fi«t,  in  the      It  is  laid  down  in  Coke  upon  Littleton  (42  a),  that  if 

case  of  real  .  .       .  , 

«*****■  real  estate  \s  given  to  a  woman  durante  viduitate,  snch  a 
limitation  is  good.  And  if  such  a  restriction  is  good  as  a 
condition  subsequent,  properly  so  called  (as  we  have  seen 
it  is),  h  fortiori  it  is  good  as  a  special  limitation.     211. 

According  to  the  same  authority,  if  real  estate  is  given 
to  a  woman  dum  sola  fuerit,  such  a  limitation  is  good, 
although  we  have  seen  that  if  real  estate  were  given  to 
a  single  woman,  subject  to  a  condition  subsequent  or  a 
conditional  limitation  providing  that  she  should  not 
marry,  the  condition  or  conditional  limitation  would  be 
void,  and  the  gift  would  be  absolute.  So  great  is  the 
authority  of  Lord  Coke,  that  we  will  assume  that  this  is 
law  ;  although,  for  the  reasons  which  we  shall  presently 
give,  when  considering  the  case  of  a  bequest  of  person- 
alty, such  a  distinction  would  «eem  not  to  be  founded 
on  principle.     212. 

secondly,  in       But   whatever   may   be  the  case  with  respect  to  real 

the  case  of  .  .    _ 

personality,  estate,  a  bequest  or  personalty  to  an  unmarried  person 
until  marriage,  or  subject  to  a  special  or  collateral  limi- 
tation determining  her  interest  on  marriage  generally,  m 
whatever  form  of  words  that  limitation  may  be  couched* 
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J  upon  principle  be  void,  as  contrary  to  the  policy  m^1"11 

ie  law,  as  much  as  if  marriage  were  sought  to  be 

ained  by  a  condition  subsequent,  or  a  conditional 
ation,  properly  so  called.  And  although  the  weight 
idicial  opinion  is  unquestionably  in  favour  of  the 
lity  of  such  a  special  or  collateral  limitation,  yet  its 
lity  may  be  considered  to  have  been  rather  assumed, 
assumed  upon  an  erroneous  supposition,  than  expressly 
ded.    213. 

Irst,  let  us  consider  the  authorities.  In  the  case  of 
p  v.  Peer*,  Lord  Chief  Justice  Wilmot  made  some 
ervations  to  show  that  such  a  special  or  collateral 
itation,  if  couched  in  terms  which  directly  express  a 
it,  but  do  not  necessarily  imply  a  prohibition,  was  good 
the  civil  law,  and  is  also  valid  by  the  common  law  ; 
that,  according  to  his  view,  a  gift  to  A.  until  marriage 
daring  celibacy,  is  good  both  by  the  civil  and  common 
* ;  though  a  gift  to  A.  if  she  shall  remain  unmarried, 
iich  would  be  an  indirect  limitation,  would  be  invalid 
the  civil  law,  unless  not  intended  as  a  restraint  on 
image.  The  actual  decision  in  Low  v.  Peers  was,  that 
:©veaant  not  to  marry  any  person  but  a  particular 
Ihridnal,  who  was  under  no  obligation  to  marry  the 
renantor,  was  void,  as  a  restraint  on  marriage  generally, 
1  therefore  contrary  to  the  policy  of  the  common  law. 
it  the  Lord  Chief  Justice  makes  the  following  most 
portaut  observations  bearing  upon  the  present  question  : 
cases  of  customs  of  manors  and  limitations  of  estate 


ring  celibacy,  are  modifications  of  property  ;  and  though 
■7  do  invite  the  proprietors  of  such  estate  to  abstain 
*a  matrimony,  yet  they  do  not  profess  and  avow  the 
*ntion,  as  an  estate  given  Upon  condition  or  an  express 
dement  not  to  marry  under  a  forfeiture  does,  where  it 
Pfe*  in  the  shape  of  a  penalty,  and  discloses  a  pre- 
editiied  design  to  check  marriage.    But "  (he  continues) 
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TPi"  "*6  "  whatever  weight  there  may  be  in  the  distinctio 
a  limitation  and  a  condition,  it  has  long  been  a 
so  often  judicially  recognised  that  it  ought  not  i 
disturbed.  And  it  is  observable  that  it  is  not 
of  our  law  only;  for  the  civil  law  makes  the  san 
tion,  and  mentions  the  reason  of  it,  which  I  ha\ 
And  he  then  refers  to  Swinburn,  4th  Part,  c.  12. 
Swinburn  says  (s.  6),  "  Moreover  if  a  testator  do 
any  legacy  to  a  woman  conditionally,  if  she  do  n 
willing  her  to  restore  the  same  to  another  if  she 
albeit  in  this  case  the  woman  do  marry,  she  m 
the  legacy ;  neither  is  she  bound  to  restore 
unless  it  was  the  meaning  of  the  testator  not 
marriage,  but  to  grant  the  use  of  the  thing  b 
until  the  legatary  did  marry."  On  the  other  ham 
Swinburn  says,  "  The  9th  limitation  is  when  th 
tion  of  marriage  is  not  made  conditionally  by  the 
as  6 1  make  thee  my  executor  if  thou  dost  not  mi 
by  other  words  or  adverbs  of  time,  as  when  th 
willeth  that  his  daughter  or  wife  shall  be  exe< 
shall  have  the  use  of  his  goods  'so  long'  as 
remain  unmarried.  Agreeable  hereunto  are  th 
this  Realm  of  England,  wherein  there  is  a  case  ti 
the  Kings  of  this  Realm  did  grant  to  his  sister  tl 
of  D.,  so  long  as  she  should  continuo  unmarried, 
was  admitted  to  be  a  good  limitation  in  the  law, 
condition."  The  Lord  Chief  Justice  Wilmot,  af 
these  passages  from  Swinburn,  then  adds,  u  The 
law,  therefore,  in  allowing  such  limitations, 
discover  more  favour  to  restraints  upon  matrim 
the  civil  law  does.  Both  allow  a  modus  as  c 
and  limiting  the  duration  of  property,  but  reject 
tion."     214. 

According  to  the  way  in  which  Swinburn  h 
the  doctrine  in  the  passages  cited  by  Lord  Chi 
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tt'ilmot,  the  principle   of  the   distinction    is  this  :    that  TPjBJ"'6 
where  the  testator,   by   the   form    of  his    bequest,   has 
necessarily  implied    a    desire    of    restraining    marriage 
generally,  there  the  law  will  not  allow  his  intention  to 
be  accomplished  even  by  a  limitation  incorporated  in  the 
iroitfa  of  the  gift,  and  even  with  a  superadded  limitation 
orer.    But  that  where  the  form  of  his  bequest  does  not 
necessarily  imply  such  an  intention,  but  only  expresses 
the  limit  to  the  continuance  of  the  interest  given,  there 
the  limitation  is  valid.     But  the  Courts  of  this  country  in 
refusing  operation  to  expressions  in  restraint  of  marriage 
generally,  have  not  generally  been  governed  by  the  specu- 
lation as  to  what  were  the  motives  of  the    testator,  but 
by  tbe  practical  effect  of  the  disposition  made  by  him  upon 
the  well-being  of  the  individual  who  is  the  object  of  his 
bounty,  or  of  the  community  at  large.     So  that  (as  wo 
have  seen)  the  question  has  been,  Does  or  does  not  the 
disposition  operate  in  express  restraint  of  marriage  gene- 
i*Uy;  or  is  it,  or  is  it  not  likely  that  it  will  virtually 
operate  in  restraint  of  marriage  generally  ?     215. 

The  principle  mentioned  by  Swinburn  is  of  such  a 
character  that  it  would  require  very  clear  proof  that  such 
*w  the  doctrine  of  the  civil  law  before  we  ought  to  accept 
it  m  such.  The  passage,  however,  to  which  Swinburn 
refers  in  support  of  his  proposition  that  a  direct  special 
Imitation  in  restraint  of  marriage  generally  was  valid  by 
the  civil  law,  is  this  :  **  Legatum  ita  est :  Attiae  donee 
ft°ta,  quinquaginta  damnas  esto  he  res  mens  dare  ;  neque 
•dscriptam  est,  in  annos  singulos:  Labeo,  Trebatius, 
P**8ens  legatum  deberi  putat.  Sed  rectius  dicetur  id 
bgtiam  in  annos  singulos  deberi "  (a).  But  this  passage, 
"tough  it  mentions  a  direct  limitation  till  marriage — "  To 
^tia  until  she  marry  w — does  not  prove  that  it  was  good 
tytbe  civil  law  :  the  decision  does  not  assert  or  assume 

(a)  Dig  Lib  33,  Tit.  1,  L.  17. 
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TriRciiL5.  ^<it  it  was  good  :  it  merely  puts  a  case  in  which 

limitation  occurred,  for  the  purpose  of  raising  a  qv^~^^ 
as  to  whether  an  annual  sum  of  the  amount  specific        ,fc" 
given  or  not;  so  that  unless  other  passages  can  b^ 
to   prove    that   a   direct   special    limitation    on   m 
generally  was  good  by  the  civil  law,  it  would  no* 
that  we  ought  to  consider  it   to   be  so.     And  a^  ^ 

indirect  limitation  on   marriage  generally,  that  w^       ** 
seen  Swinburn  himself  admits  to  be  bad,  unless  it  way  cm.<*4 
the  design  of  the   testator  to  forbid  marriage  generally. 
216. 

Lord  Cottenham,  however,  in  Webb  v.  Grace  (a),  as- 
sumes the  validity  of  a  special  limitation  on  marriage 
generally.  He  says,  "  There  can  be  no  doubt  that  mar- 
riage may  be  made  the  ground  of  a  limitation  ceasing  or 
commencing.  It  is  unnecessary  to  refer  to  authorities  for 
this  purpose.  If  then,  this  grant  is  a  grant  of  40£  p^r 
annum  until  marriage,  and  from  that  event  happening  «>* 
20Z.  per  annum  for  life,  there  can  be  no  doubt  but-tft^* 
such  a  gift  is  lawful ;  and  that  after  marriage  there  »** 
be  no  demand  for  the  40Z.  per  annum."  But  in  that 
a  reduced  sum  was  given  on  marriage,  and  it  was  a 
of  covenant.     217. 

In  liisJiton  v.  Cobb  (b),  Lord  Cottenham  again  assume 
the  validity  of  a  limitation  in  restraint  of  marriage  gem^  ~ 
rally.  But  in  that  case  the  lady  was  a  widow,  and  wa^*^ 
married  a  second  time  at  the  date  of  the  will ;  and  it  wav^ 
held  that  she  was  absolutely  entitled  notwithstanding  tha*  * 
fact :  so  that  Lord  Cottenham's  remarks  were  extras" 
judicial.     218. 

In  Lloyd  v.  Lloyd  (c),  Lord  C  ran  worth  says, "  A  testator 
may  make  a  gift  so  long  as  she  shall  remain  single  ;  but  if 
he  first  gives  a  life  estate  to  a  single  woman,  a  stranger  to 

(a)  2  Phil.  702.  (//)  5  My.  &  Cr.  162.  (<•)  2  Sim.  (N.  S.)  203. 
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him,  and  then  annexes  a  condition  that  in  case  she  marries  Tf  £*£  "*6. 
at  all,  it  shall  go  over,  that  being  in  general  restraint 
of  marriage,  is  not  a  good  condition."  But  these  re- 
marks were  all  extra-judicial,  so  tar  as  they  referred  to  a 
special  limitation  ;  for  the  case  was  one  of  a  conditional 
limitation.    219. 

In  Bullock  v.  Bennett  (a),  no  question  seems  to  have 
been  raised  as  to  the  validity  of  the  limitation  "  until 
marriage;"  and  as  the  lady  had  been  twice  married 
before,  and  the  property  in  the  case  of  her  marriage  a 
third  time  was  given  in  trust  for  her  children  by  her 
former  husbands,  no  objection  could  be  reasonably  urged 
against  such  a  limitation.     220. 

Down  to  the  case  of  Heath  v.  Lewis  (6),  there  is  no 
decision  (it  is  believed)  that  a  direct  or  indirect  limitation 
until  marriage  generally,  in  the  case  of  a  bequest  to  a 
angle  man  or  woman,  is  valid.  In  that  case,  which  was 
heard  before  the  Lords  Justices,  but  not  on  appeal,  an 
annuity  was  bequeathed  to  an  unmarried  woman  during 
the  term  of  her  natural  life,  if  she  should  so  lcng  remain 
unmarried  ;  and  it  was  held  that  this  was  a  limitation,  as 
it  certainly  was,  and  not  a  condition  subsequent ;  and  that 
therefore  the  annuity  ceased  on  marriage.  The  Lord 
Justice  Knight  Bruce  there  said,  "  It  must  be  agreed  on 
all  hands  that  it  is  by  the  English  law  competent  for  a 
n^  to  give  to  a  single  woman  an  annuity  until  she  shall 
&  or  be  married,  whichever  of  these  two  events  shall 
nm  happen.  All  men  agree  that  if  such  a  legatee  shall 
JBarry,  the  annuity  will  thereupon  cease.  But "  (added  his 
lordship)  "  this  proposition  has  been  advanced — a  proposi- 
tion, if  true  (and  I  do  not  deny  its  truth),  perhaps  not 
creditable  to  the  English   law — that  if  a  man  gives  an 


W  I  K.  k  J.  315  ;  7  D.  M.  &  G.  (b)  6  D.  M.  &  G.  1)54. 

til 
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tPi,bcii!'5.  annuity  to  a  woman  who  has  never  married,  for  li 
afterwards  declares  that  it"  she  shall  marry,  the  j 
shall  be  forfeited,  the  condition  is  void,  and  si 
yet  marry  as  often  as  she  will,  and  retain  her  a 
Such  is  the  state  in  which  our  English  law  up 
subject  is  said,  and  perhaps  truly,  to  be  ;  and  the  c 
argued  before  us  has  been,  to  which  of  these  two 
the  gift  in  this  will  belongs,  being  a  gift  of  an  anr 
a  single  lady  *  during  the  term  of  her  natural  life 
shall  so  long  remain  unmarried  ; '  this  language  be 
technical  and  proper  language  of  limitations,  as 
guished  from  conditions,  long  known  to  the  Engl 
and  familiar  to  us  all.  Both  upon  precedent  and 
upon  principle  and  authority,  I  am  of  opinion  thai 
a  limitation,  as  distinguished  from  a  condition,  a 
the  annuity  ceased  when  the  lady  married."  B 
cannot  be  considered  to  have  the  weight  of  a  < 
as  to  the  validity  of  such  a  limitation,  because 
admitted  at  the  bar,  that,  if  it  was  a  limitation,  an 
condition  subsequent,  it  would  be  valid.     221. 

In  Potter  v.  Richards  (a),  the  Vice-Chancellor  Kii 
decided  in  favour  of  the  validity  of  a  bequest  until  n 
generally,  but  expressed  at  the  same  time  his  inal 
justify  the  distinction  ;  observing  that  "  the  polic; 
law  was  as  much  violated  by  saying  that  a  womai 
only  retain  an  annuity  so  long  as  she  remained  si 
saying  that  it  should  cease  upon  such  woman  being  n 
the  law  as  to  restriction  upon  marriage  was  in  bo 
equally  violated  "  (b).     222. 

Now  the  common  ground  of  this  distinction  in  fi 
the  validity  of  a  special  limitation  until  man 
expressed  by  the  Vice-Chancellor   Wigram  in  M 


(a)  3  \V.  K.  2615.  See  also  M'Cul-       v.  Ib>**er,  2  Hem.  &  Mil 
loch  v.  M*  (ulloch,  3  Gif.  606 ;  Ecanx  (ft)  3  W.  R.  267. 
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Kewwldson  (a).    The  case  itself  was  a  case  of  a  conditional  J^Z11-, 

limitation  by  codicil,  and  not  of  a  special  limitation,  so  that 

the  remarks  of  the  Vice-Chancellor  were  extra-judicial ; 

but  they  express  the  reasons  commonly  and  confidently 

assigned  for  the  validity  of  such  limitations.     "  Until  I 

heard'  (observes  the  Vice-Chancellor)  "the  argument  of 

this  case,  I  had  certainly  understood,  that,  without  doubt, 

where  property  was  limited  to  a  person  until  she  married, 

and  when  she  married,  then  over,  the  limitation  was  good. 

his  difficult  to  understand  how  this  could  be  otherwise, 

for  in  such  a  case  there  is  nothing  to  give  an  interest 

bejond  the  marriage.     If  you  suppose  the  case  of  a  gift 

of  a  certain  interest,  and  that  interest  sought  to  be  abridged 

by  a  condition,  you  may  strike  out  the  condition,  and  leave 

the  original   gift  in  operation  ;  but  if  the  gift  is  until 

marriage,  and  no  longer,  there  is  nothing  to  carry  the  gift 

beyond  the  marriage.     With  reference  to  that  point,  and 

also  in  order  that  the  grounds  of  my  decision  might  clearly 

appear  to  those  parties  against  whom  it  might  be,  I  wished 

to  look  into  the  authorities ;  and  I  am  satisfied,  from  an 

examination  of  those  authorities,  that  there  is  no  reason  to 

alter  my  opinion,  that  a  gift  until  marriage,  and  when  the 

party  marries,  then  over,  is  a  valid  limitation."     223. 

To  this  current  of  judicial  opinion  the  decision  in  Wren 
*•  Bradley  (6)  is  directly  opposed.  A  testator  bequeathed 
■b  annuity  to  his  daughter,  a  married  woman,  "  in  case 
we  shall  be  living  apart  from  her  husband,  and  should 
continue  so  to  do,"  during  the  lifetime  of  his  widow  ;  with 
1  direction,  that  if  at  any  time  the  annuitant  should  live 
^th  her  husband,  the  annuity  should  cease.  By  the  same 
*ffl  be  bequeathed  a  share  in  the  residue,  upon  trust  to 
Ptythe  income  to  the  same  daughter  during  such  time 
M  she  should  continue  to  live  apart  from  her  said  husband  ; 

(«)  2  Hare  679,  680.  (6)  2  De  Gex  &  Sm.  49. 
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tPiecuL5  ^U^  sh011^  sne  a*-  any  time  live  with  him,  the  1 
directed  that  during  such  time  the  income  should 
between  other  legatees.  At  the  date  of  the  w 
daughter  and  her  husband  were  living  apart,  but 
and  at  the  date  of  the  testator's  death,  they  were  reo 
and  living  together,  and  so  continued  to  live  :  anc 
held,  that  the  daughter  was  entitled  to  the  bequests, 
This  is  a  decision  that  restrictions  which  are  im 
conditions  are  equally  invalid  as  special  or  collator 
tations.  And  indeed  the  opposite  doctrine  depem 
fallacy.  It  proceeds  upon  the  notion  that  in^suc 
the  special  limitation  is  the  only  limitation ;  where 
is  ordinarily  (as  we  have  before  seen)  a  general  lin 
either  express  or  implied,  to  denote  the  class  or  < 
nation  to  which  the  estate  or  interest  belongs,  evei 
there  is  also  a  special  or  collateral  limitation  (a) 
it  is  equally  possible  to  reject  a  special  or  c< 
limitation,  as  it  is  to  reject  a  condition  subsequ* 
rejected  the  interest  would  last  for  the  period  assi 
by  the  express  or  implied  general  limitation,  for 
otherwise  (6).  And  it  ought  to  be  rejected  as  cont 
the  policy  of  the  law,  as  much  as  a  condition  sub 
properly  so  called.     225. 

Although  a  general  limitation,  either  express  or  i 
is  ordinarily  incident  to  every  estate,  even  where 
a  special  or  collateral  limitation,  yet  a  gift  in  the 
Potter  v.  Rickards  (c),  (on  which,  however,  nothing 
as  it  was  revoked  by  a  codicil)  furnishes  us  with  a 
limitation  so  framed  as  to  constitute  the  only 
limitation.  The  gift  was  in  these  words :  "  To  J 
annuity  of  50Z.  during  such  part  of  her  life  as  she  a 
single  and  unmarried."  And  of  course  if  the  Co 
to  deal  with  such  a  form  of  words,  it  would  invoh 

(a)  Sec  supra,  par.  162 — 7.  ests  annexed  to  Fearne,§ 

lb)  See  Smith's  Executory  Inter-  (e)  3  W.  R.  267. 
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strike  out  the  special  limitation  as  the  tpJrJh!'5 

tation,   than   it   would   in    other   cases 

a  distinct  general  limitation  expressed 

:o  be  the  common  notion  that  in  cases 
brms  the  subject  of  a  direct  special 
•e  a  gift  is  made  till  marriage,  or  whilst 
»libacy,  or  so  long  as  the  person  continues 
terest  given  must  necessarily  determine 
mch  as  by  the  very  terms  of  the  gift  it 
last  any  longer.  But  those  who 
ion  have  regarded  the  special  limitation 
the  general  limitation,  so  as  to  constitute 
the  estate.  That  this,  however,  is  an 
lay  be  shown  from  the  example  of  an 
id  to  A.  and  her  assigns  until  her 
It  is  true  that  the  words  "until  her 
to  constitute  the  only  limitation.  And 
or  if  thev  did,  then  it  would  follow  that 
)  marry,  the  annuity  would  last  for  ever. 
3  contrary  to  the  nature  of  an  annuity, 
imports  a  life  annuity  only.  227. 
ed  that  if  we  were  to  reject  the  special 
lid  be  altering  the  gift  itself;  whereas 

condition  subsequent  or  a  conditional 
iply  leave  the  original  gift  unaffected. 
\   this   objection   amount?     It   is   quite 

is  merely  a  verbal  refinement.  As 
mtial  intention  of  the  testator,  the  gift 
I  by  striking  out  a  condition  subsequent 
nitation,  as  it  would  be  by  striking  out  a 
il  limitation  ;  and  it  is  quite  as  easy  to 
or  collateral  limitation,  as  to  reject  the 
ent  or  the  conditional  limitation.  And 
be  rejected,  for  the  strongest  religious, 
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pahtii.    moral,  political,  and  social  reasons,  it  is  equally  incmra 

on  the  Courts  to  reject  the  former,  as  both  are  eqn 

injurious.     And  if  it  is  a  maxim  that  that  shall  not 
done  indirectly  which  cannot  be  done  directly,  surely  it 
deeply  to  be  deplored  that  the  Courts  should  profess  thi 
inability  to  prevent  a  testator  from  violating  the  policy 
the  law  in  a  most  important  respect,  merely  because 
seeks  to  accomplish  his  design  by  grammatically  moor] 
rating  the  restraint  into  the  very  words  of  the  gift  its* 
instead  of  superadding  the  restraint  to  the  words  of  g 
Such  a  course  of  judgment  was  fitting  enough  for  days 
scholastic  ingenuity,  when  (if  we  may  repeat  the  express*: 
of  Lord  Coke)  judges  delighted  to  "  disport  themselve 
with  subtleties  at  the  expense  of  sound  reason  and  justi 
but   it   should  find  no   place  in  the  nineteenth  centa 
Whether  the  interests  of  religion  and  morality,  of  soc 
happiness  and  national  welfare,  should  be  allowed  to 
contravened  or  not,  ought  no  longer  to  be  dependent  up 
the  difference  between  two  forms  of  words,  both  intend 
to  accomplish  the  same  design,  and  calculated  to  proda 
the  same  mischief.      It  is  such  judicial  decision  as  th 
which  has  tended  to  cause  the  practice  of  the  law  (ai 
not  unreasonably  in  such  instances)  to  be  regarded  as 
system   of  hair-splitting   and   quibbling,    rather  than 
substance.     228. 
condition  If  a  testator  attempts,  whether  by  way  of  condition 

ofcohabita-  limitation,  to  restrict  a  married  woman  from  cohabiti 
with  her   husband,  such  condition  or  limitation  is  vo 
and  a  gift  of  personalty  to  which  it  is  annexed  will 
good  (a).     229. 
condition*        In  some  early  cases  it  appears  to  have  been  considei 
ration."*1*"  that  a  deed  providing  for  a  future  separation  is  valid  ( 

(a)  Sec  Wren  v.  Bradley,  2  Dc       307— 310;  and  Bee  Rodney  v.  Ck 
G.  &  S.  49.  bers,  2   East,   283  ;    Chamber* 

(ft)  See  Bright's  Husb.  &  Wife.       CaulfiM,  6  East.  244. 
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But  a  covenant  before  marriage  that  in  case  of  any  separa-  ^^"s 
tion  taking  place  between  the  husband  and  wife,  the 
husband  shall  make  a  certain  provision  for  his  wife,  is 
void.  For  if  the  bad  conduct  of  the  wife  may  be  the 
contingency  on  which  the  husband  will  be  bound  to  make 
the  provision,  it  has  been  remarked  that  such  a  covenant 
may  prove  u  an  inducement  to  the  wife  to  be  guilty  of  the 
moat  atrocious  conduct,  in  order  to  entitle  herself  to  the 
provision  "(a).     230. 

And  it  has  been  held,  that  where  certain  rights  are 
conferred  by  an  ante-nuptial  settlement  on  the  intended 
husband  and  wife,  subject  to  a  proviso  for  materially 
varying  those  rights  in  favour  of  the  husband,  in  the  event 
of  a  separation,  by  reason  of  any  disagreement,  or  other- 
wise, taking  place,  such  a  proviso  is  void,  even  though  the 
settlement  be  made  by  the  husband's  father  (/>).     231. 

Indeed,  it  has  been  broadly  laid  down  that  provisions 
which  have  reference  to  future  separation,  are  against  the 
policy  of  the  law  (c).     232. 

A  condition  imposed  upon  a  married  woman  to  cease 
to  reside  at  a  place  where  her  husband  then  resides  is 
W(d).    233. 

Conditions  in  restraint  of  trade  generally,  or  beyond  conditio™ 
what  is  reasonably  necessary  for  the  protection  of  the  party  »t  trmi 
seeking  it,  are  void,  as  tending  to  discourage  industry, 
enterprise,  and  just  competition.  But  a  person  may  be 
restrained  from  carrying  on  trade  in  a  particular  place,  or 
with  particular  persons,  or  for  a  reasonable  limited  time. 
And  where  reasonable  under  the  circumstances  the  prohibi- 

(«)  Cficlucdgr  v.    Cockxedge,    14  Westmeathv.  Wrttm cat h,l  Dow.  & 

Sim.  244, 247.  CI.  519  ;  Dvrant  v.  Titley,  7  Price, 

(*)  Cartwright  t.  Cartmrigkt,  3  577  ;  //—  v.  W  — ,  3  K.  &  J.  382, 

D-  *•  4  G.  982,  989  ;  H—  v.  W— ,  386—7  ;  Merry  weather  v.  Jones,  4 

3  £  4  J.  382.  Gif.  499. 

W  Cart wright  y.  Cartwrigkt,  3  (J)  Wilkinson  v.  Wilkinson,  L. 

&  M.  *  G.  982,  989  ;  Westmeath  v.  R.  12  Eq.  604. 
&Muy,  6  Bligh,  339  ;  S.  C.  nom. 


in  restraint 
e. 
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xT'i^ch"'.  ^on  may  ^e   even   un^m^d  («)•     And  a  pers< 
lawfully  sell  a  secret  in  his  trade  or  business,  and 

himself  from  using  the  secret  (b).     234. 

toSTo*^        Conditions  are  illegal  when  they  are  repugnant, 

inconsistent  with  the  estate  or  interest  to  which  i 

annexed  (c) ;  as  where  a  conveyance  is  made  of 

fee,  on  condition  that  the  grantee  shall  not  enjoy  t 

or  shall  not  take  the  profits  of  the  land,  or  that 

shall  not  inherit  the  land,  or  that  he  shall  not  d< 

or  that  his  wife  shall  not  be  endowed  (d)  ;  or  whei 

are  given  or  granted  to  two  and  their  heirs,  on  o 

that  the   survivor  shall  have  the  whole  notwitht 

partition,  or  on  condition  that  the  survivor  shall  i 

the  whole,  albeit  there  be  no  severance  (e).     But 

veyance  in   fee   may    be   made   with   a    restrict 

way  of  use,  against  carrying  on   certain   trades 

property  (/).     235. 

[When  a  gift  is  made  to  a  person,  but  in  case  th« 

shall  die  before  he  shall  have  actually  received 

over,  the  gift  over  has,  in  some  cases,  been  held  - 

others  void.     There  appears  to  be  some  conflict  ot 

authority  upon  the  point  (#).]     235a. 

If,  instead  of  an  express  or  constructive  gift 

with  a  limitation  over  to  uses  to  be   appointed 

exercise   of  a   power,   followed   by   a  limitation 

default  of  appointment,  real  or  personal  property  i 

(«)  llovsillon  v.  Rowtillon, L.  R.  (d)  1   Pros.   Shep.   T. 

14  Ch.  D.  351.  Litt.  206  a. 

(b)  Story's  Eq.  Jur.  §  292  ;  Ben-  (*)  1  Pres.  Shep.  T.  13 

well  v.  Inns,  24  Beav.  307  ;  Harms  (/  )  Hodson  v.  Coppar* 

v.  Parson*,  32  Beav.  328  ;  Catt  v.  4. 

Wmrle,  L.    R.    4    Ch.    Ap.    654  ;  (g)  Johnson  v.    Crook 

Leather  Cloth  Co.  v.  Lorsont,  L.  R.  Ch.    D.   639  ;    Bvbb  v. 

9  Kq.  345  ;  AlUopp  v.  Wheat  croft,  L.  R.  13  Ch.  D.  517  ;  i 

L.  R.  15  Eq.  59.  Seago,  L.  R.  18  Ch.  D.  21 

(r)  2  Cruise  T.  13,  c.  1.  §  20  ;  1  authorities  cited  in  the 

Rop.  Leg.  by  White,  785 ;  1  Jarm.  in  those  eases. 
Wills,  2nd  ed.  12. 
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>r  to  the  use  of  a  person,  in  terms  which  would  tp|*q  "j 
?  in  the  real  property,  or  an  absolute  interest 
oal  property,  such  property  cannot  be  limited 
jvent  of  such  person  not  exercising  the  power 

which  he  is  clothed  by  the  law  itself,  as  an 
>roperty.  So  that  if  it  is  limited  over  in  the 
■j  devisee  or  legatee,  to  whom  the  fee  or  an 
jrest  is  given,  dying  intestate,  or  not  using  or 

the  property,  such  limitation  over  is  deemed 
o  the  prior  gift  and  void,  and  the  devisee  or 
es    an    absolute     and     indefeasible     interest, 
y  the  limitation  over  (a).     236. 
s  in  restraint  of  alienation  are  sometimes  void,  condition* 

7  for  oeasor  on 

jpugnant   to   the    estate  or   interest  granted,  ^S^tey, 
>equeathed.     237.  Z£!?lb). 

conveyance  or  devise  is  made  of  real  property 
©  in  fee,  or  a  conveyance  or  bequest  of  the 
«rest  in  personalty  (except  for  a  woman's 
»),  subject  to  a  condition  or  injunction  which 
>r  virtually  in  general  restraint  of  alienation, 
diticn  or  injunction  is  void,  as  a  power  of 
j  inseparably  incident  to  such  an  estate  or 
ut  a  condition  not  to  alien  real  or  personal 
articular  person,  or  for  a  particular  time,  or 

•»  v.  Gill,  3  II.  !'.(•.  case   heard  by  the  .Lords  Justices 

«#,1  Jacob  and  Wal-  originally,    and   not    on    appeal; 

wy- General  v. I/all,  Great  ed  v.  Grcatcd,  20  IJcav.  621  ; 

hert  v.  Purrur,  1  Weale  v.  Ollire  (No.  2),  32  Ileav. 

'ree/t  v.    Ifarrry,  1  421  ;  Perry  v.   Merritt,  L.  11.  18 

iyy.  Lord  Strafford,  Eq.  lo2  ;  //*  re   WileoeM  Settle- 

;  Bull  v.  Khujtton.  mmt,  L.  R.  1  (h.  D.  229. 
Vatkins  v.  Willuim*,  (//)  As  to  the  effect  of  an  annul- 

622  ;  In  re  Yulden,  ment    of   bankruptcy   in  avoiding 

53;   lie   Mortloek*  conditions  relating  to  bankruptcy, 

J.  4645;  Hughe*  v.  see  White  v.   Chitty,  h.   K.  1  Eq. 

r.    193  ;   Barton    v.  :*72  ;  Lloyd  v.  Lloyd,  L.  It.  2  Eq. 

J.  512;  Henderson,  722  :  Cos  v.  Mmblanque,  L.  H.  <* 

av.  21(J  ;  Uolme*  v.  Eq.  4»2. 
[.  k.  G.  152,  a  special 
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TPi*LiV"5   0U^  °*  ^ie  *am^Jrj  *8  g°°d.     And  if  a  bond  is  give 

alien,  the  penalty  may  be  recovered,  in  case  of  al 

And  if  a  conveyance,  devise,  or  bequest  of  prope 
or  personal,  is  made  upon  the  condition  that  the 
devisee,  or  legatee  shall  not  alien  other  property  of 
such  a  condition   is  good,   because   there   is   no 
nancy  (a).     238. 

A  tenant  in  tail  or  his  heirs  could  not  be  restraii 
suffering  a  recovery  by  any  condition,  limitation, 
custom,  recognizance,  statute,  trust,  covenant,  or  ot 
because  the  right  to  suffer  a  recovery  was  an  in* 
incident  of  an  estate  tail.  Nor  could  he  or  his  hei 
strained  from  levying  u  fine  within  the  statute  of  4 
c.  24,  and  32  Hen.  8,  c.  36.  But  any  tortious  a 
by  feoffment,  fine  at  common  law,  or  any  other  a 
which  worked  a  discontinuance,  might  be  prohi 
a  condition  (b).     239. 

If  a  person  seised  in-  fee  of  land  makes  a  lease 
years  or  life,  on  condition  that  the  lessee  shall  : 
the  land  leased  or  any  part  thereof  during  the  ter 
condition  that  he  shall  not  alien  it  or  any  part  of 
the  term  without  licence  of  the  lessor,  these  i 
conditions,  on  account  of  the  privity  and  the  r< 
lord  and  tenant  And  so  if  a  lessee  makes  an  ui 
upon  condition  that  the  under  lessee  shall  not  i 
condition  is  good.  But  if  a  person,  possessed  c 
for  years  of  a  house,  or  of  any  chattel  real  or 
gives  or  sells  all  his  interest  therein,  upon  cond 
the  donee  or  vendee    (generally,  and   not  part; 

(</ )  1  Prcs.  Shep.  T.  76  ;  2  Pres.  Off  lander,    34   Bcav.  i 

Shep.  T.  871  ;  Co.  Litt.  206  b,  223  Maeleatj,  L.  It,  20  Eq. 
a,  b  ;  1  Cruise  T.  1,  §  49  ;  2  Cruise  (A)  Co.  Litt.  223  b,  I 

T.  13.  c.   1 ,  §  22  ;  Burton,  §  20 ;  1  a,  b,  379  b,  n.  1 ;  2  Jam 

Hop.  Leg.  by  White,  785,  787  ;  2  ed.   15  :    Watk.  Conv., 

Jarm.  Wills,  2nd  ed.  13  ;   Ware  v.  Prest,70,71  ;  Da/rAwun 

Cann,  10  B.  &  C.  433  ;  AttivaUr  v.  rhi/n,  L.  R.   G   Ch.  D. 

Attwater,  18  Beav.  330;  Hood  v.  4  Ap.  Cas.  51. 
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nnderdue  restraints)  shall  not  alien  the  same,  this  eon-  mp*KT,IL 

'  7  T.  1,  Ch. 

dition  is  void   for  repugnancy,  and  the   gift  or  sale  is  

absolute  (a).  And  where  alienation  of  a  term  for  years 
is  prohibited  by  a  lessor,  the  original  limitation  must  not 
be  to  the  lessee  and  his  assigns  ;  for  that  would  be  a 
contradiction  (6).     240. 

Personal  property  cannot  be  given  for  life,  any  more 
than  absolutely,  without  the  power  of  alienation  being 
incident  to  the  gift,  so  long  as  the  estate  or  interest 
remains  in  the  owner,  except  in  the  case  of  a  gift  for  a 
woman's  separate  use  (c).  But  a  condition  in  a  lease  for 
years,  that  the  landlord  shall  re-enter  on  the  tenant's 
becoming  a  bankrupt,  is  good  (d).  And  the  owner  of 
property  may  on  alienation  make  the  interest  of  the 
a|ienee  determinable  on  bankruptcy,  insolvency,  or  aliena- 
tion, by  means  of  a  proviso  for  reverter  or  cesser,  or  a 
condition,  or  a  special  limitation,  or  a  conditional  limita- 
tion (e).  Thus,  where  there  is  a  limitation  over  of  a  life 
interest  for  the  benefit  of  the  children  of  the  tenant  for 
life,  in  case  he  should  in  any  manner  charge,  assign, 
incumber,  or  anticipate  the  income  or  any  part  thereof, 
or  if  the  same  or  any  part  thereof  should  by  operation  of 
law,  either  by  bankruptcy,  insolvency,  or  any  other  ways 
or  means  whatsoever,  be  assigned  or  become  payable  to 
any  other  person  or  persons  whatsoever,  or  be  or  become 


(«)  1  Pres.  Shep.  T.  131, 176  ;  Co. 
Litt.  223  b,  and  n.  1. 
(*)  Burton,  §  862. 

(e)  Brandon*.  Robin  *on,  18  Ves. 
42s;  Barton  v.  Brisroe.  Juc.  603  ; 
r"*T,  V..C.  in  Uochford  s.  llaeit- 
*M  Hare.  480  ;  2  Jarm.  Wills, 
*** «l  30 ;  see  infra,  Part  IV.,  T.  1 , 
c-Ufi.iii. 

(')2Crui«eT.  13,  c.  1,  §  50. 

(f)  Brandon  v.  Robinson,  18  Ves. 
•*&;  Barton,  §  737  :  supra,  par. 
,<&*171;   11  Jarm.  &  Byth.  by 


Sweet,  486  ;  2  Speiiee's  Eq.  Jur.  89, 
90  ;  2  Jarm.  Wilis,  2nd  ed.  24,  30  ; 
Martin  v.  Margham,  14  Sim.  230; 
Turner.  V.-C,  in  Uochford  v.  Jfar\> 
man,  9  Hare,  481  ;   Shurp  v.  Cow 
rat,  20  Beav.  470  ;  Joel  v.   Mill*.  3 
K.  fc.J.  458  ;  Wood,  V.-C,  in  1 17**7 - 
more  v.  Maxon,  2  Johns.  &  Hem. 
209,  210 ;   Craven  v.  Brady,  L.  11. 
4  Eq.  209  ;  4  Ch.  Ap.  290  ;    In   re 
Amhcr*f»  Trutt*,  L.  It.  13  Eq.  464  ; 
llatton  v.  May,  L.  K.  3  Ch.  D.  148. 

i2 
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Part  II. 
T.  1,  Ch.  o. 


applicable  to  or  for  any  other  purpose  than  f< 
prospective  maintenance  of  the  tenant  for  life,  s 
limitation  over  is  valid  (a).  And  if  the  income  of 
is  made  payable  to  a  person  for  his  life,  "  or  until  he 
do  or  suffer  any  act "  whereb}*  it  should  become  pay 
another  person,  his  life  interest  will  be  forfeitec 
judgment  creditor  of  his  obtains  a  charging  order  J 
the  fund  (6).  But  where  the  terms  of  the  prohibit! 
such,  that  they  may  refer  only  to  an  assignment  or 
by  the  act  of  the  party  himself,  and  not  to  an  assij 
by  operation  of  law,  or  to  an  act  of  insolvency  not  c 
a  cessio  bonorum,  it  has  sometimes  been  held,  tl 
property  will  not  go  over  on  an  assignment  by  open 
law,  or  on  such  an  act  of  insolvency,  but,  on  the  bank 
or  insolvency  of  the  tenant  for  life,  will  pass  to 
signees  (c).  And  where  the  limitation  over  is  substa 
a  provision  for  him  alone,  or  for  him  jointly  with 
whether  through  the  instrumentality  of  a  discrel 
power  in  trustees  or  otherwise,  it  will  be  invali 
his  assignees  or  creditors  will  be  entitled  during  his 
the  whole  or  to  his  share,  as  the  case  may  be  (d).  ! 
Although,  as  we  have  seen,  the  owner  of  proper; 
limit  it  in  favour  of  another,  so  as  to  render  the  ink 
such  other  person  determinable  on  his  bankruptcy, 
owner  of  property  cannot  so  limit  it  in  favour  of  1 
as  to  render  his  own  interest  determinable  on  his 


(a)  la r Hold  v.  JfoorhoiiM,\  Russ. 
&  My.  304  :  sec  also  Jorl  v.  Mill*,  3 
K.  &  J.  458  ;  nititc  v.  Chitty.  L.  R. 
1  Eq.  372;  Lloyd  v.  Lloyd.  L.  K.  2 
Eq.  722:  liilhon  v.  Croft*.  L.  R. 
13  Eq.  314. 

(*)  Rtiffey  v.  bent,  L.  R.  3  Eq. 
739. 

(c)  2  Jarm.  Wills,  2nd  ed.  25— 
27.  fcjee  l*ur  v.  Liggett,  1  Russ.  & 
My.  690;  2  JSiui.  479;  Pym  v. 
Lockyrr.  12   bim.   394.      But   see 


lliK'hford  t.  Uackman,  9  E 
Brando*  v.  AshtoK,  2  Y.  A 
24  ;  Churchillv.  Mark*,\  i 
Graham  v.  Lit,  23  Bea?.  3 
*on  v.  Holme*,  1  Johns.  I 
540,  and  cases  stated  in 
porter's  note  to  i>.  540 ;  I 
v.  Early  (No.  2),  34  B 
Montvjiore  v.  Bchrt**,  L. 
171  ;  MontcjUtre  v.  Entkoc 
3  Eq.  33. 
(f/)  1  Roj .  Leg.  l».v  \\  Li 
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raptcy,  and  thereby  defeat  his  creditors.    And  on  the  same  /^"j 
principle  a  provision  in  a  deed  of  partnership,  that,  in  the 
event  of  the  bankruptcy  or  insolvency  of  a  partner,  his 
share  should  go  over  to  his  co-partners,  is  void,  as  being  in 
fraud  of  the  bankrupt  laws  (a).     242. 

An  assignment  of  arrears  of  income  is  not  within  the 
meaning  of  a  proviso  of  cesser  of  income  in  a  will,  in  case 
the  party  entitled  should  attempt  or  endeavour  to  antici- 

e  or  otherwise  assign  or  incumber  the  income  (/>).  243. 


Conditions  are  void  if  they  are  contrariant  in  themselves;  contrariant 
as  in  the  case  of  a  proviso  for  determining  an  estate  tail  as 
if  the  tenant  in  tail  were  dead,  without  adding  any  such 
word?  as  u  and  there  were  a  general  failure  of  issue  in- 
heritable under  the  entail  "  (c).     244. 

Conditions  are  void  if  they  are  uncertain  or  ambiguous  ;  JIrn^enrtain 
as  in  the  case  of  a  proviso  against  advisedly  and  effectually  SJSm"  w"" 
attempting,  etc.,  to  alien  (c).     245. 

Conditions  are  void  if  they  are  impossible  at  the  time  of  inii><>*<i».ie 

"  COlulitmtl*. 

their  creation,  or  afterwards  become  so,  by  the  act  of  God, 
hy  the  act  of  law,  or  by  the  act  of  the  party  who  is  entitled 
to  the  benefit  of  them  (d).  If  there  are  two  things,  in  the 
copulative,  required  by  the  condition  to  be  done,  both  must 
■*  done,  otherwise  the  condition  will  not  be  performed, 
unless  one  of  them  becomes  impossible  by  the  act  of  God, 
orbv  the  act  or  default  of  the  opposite  party  (e).  But 
where  a  condition  consists  of  two  parts,  in  the  disjunctive, 
an<i  the  party  has  an  election  which  of  them  to  perform, 
both  being  possible  at  the  time  of  creating  the  condition, 
°ot  one  of  them  afterwards  becomes  impossible  by  the  act 
°*  God,  this  will  in  some  cases  excuse  the  performance  of 
^(Z).    246. 

M  Whitman'  y.  Mttton,  2  Johns.  annexed  to  Feamc,  §  096. 
k  Hem.  204.  (<*)  lb. ;  Co.  Litt.  200  a,  b,  209  a. 

(*) I*  re  Stttitz'*  Trust*,  4  D.M.  (/)  1  Pre*.  Shcp.  T.  144. 

*  0. 404.  (/)  2  Cruise  T.  1 3,  c.  2,  §  24  ;  Co. 

W  Smith's  Executory  Interests  Litt.  225,  a,  n.  1. 
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part  it.         A  condition  is  void  if  the  contingency  is  too  re 

T.  l,Cn.  :►.  ^  ... 

possibility.     It  would  seem  that  u  a  limitation  may 

Tito  leiuute  * 

lability.    on  anv  number  of  contingencies,  even  though  they 
on  grafted  on  each  other,  so    long  as  each  amoun 
common  probability,  and  so  long  as  they  may,  aa 
to  common  probability,  grow  out  of,  or  be  connecte 
each  other,  in  the  manner    specified   by  the   inst 
containing    the   limitation.     But   a   limitation  is 
when  made  to  depend  on  a  single  contingency, 
made  to  depend  on  too  remote  a  possibility,  or  whei 
to  depend  on  two  contingencies,  if,  according  to  c 
probability,  they  do  not  grow  out  of,  or  are  not  coi 
with,  each  other,  in  the  manner  specified  M  (a).     24 
Dominion         It  is  a  valid  condition  in  a  will  of  real  estate, 
[mteawiii.   the  devisee  shall  dispute  the  will,  or  the  testator1 
potency  to  make  it,  or  shall  refuse,  when  required 
executors,    to   confirm    it,    the    disposition    in   fav 
such  devisee  shall  be  revoked,  and  the  property  si 
over  (/>).     248. 

It  has  been  said,  however,  that  in  the  ca*e  of  p 
estate,  there  is  this  distinction,  that  where  a  \ 
imposes  on  a  legatee  a  condition,  that  he  shall  not 
the  will,  such  a  condition  is  regarded  as  in  terrorem 
and  therefore  a  legatee  will  not,  by  having  contesi 
validity  or  effect  of  the  will,  forfeit  his  legacy,  wher 
was  probabilis  causa  litigandi,  unless  the  legacy  ii 
over  upon  breach  of  the  condition  (e).     249. 

From  the  cases  in  which  the  condition  is  tt 
legatee  shall  not  dispute  a  will,  and  in  which  t 
no  gift  over  on  disputing  it,  we  must  distinguish  t 


(«)  Smith's  Executory  Interests 
annexed  to  Kearne,  §  C>97 — 8.  See 
also  2  Pres.  Slicp.  T.  515. 

(//)  2  J  arm.  Wills,  2nd  ed.  47  ; 
Conhe  v.  Tttrmr,  15  M.  &  W.  727  ; 
14  Sim.  493. 


(<•)  Sec  2  Jarm.  Wills,  2n 
1  Hop.  JiOtf.  by  >Vhit€.  795 
v.  Morgan,  2  Vcrn.  90  :  . 
S/nl/rtt,  a  ]\  W.  844  ;  J 
Jjurrouf/ftrg,  1  Atk.  471 ;  C 
Spnrling.  2  I\  W.  526. 
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h  a  legacy  is  given   upon   an   express   condition   to  tPi*£h!'5. 
ise  the  testator's  estate,  or  not  to  disturb  the  trustees  of 
will,  and  there  is  no  gift  over.     For,  in  this  case,  the 

,atee  is  put  to  his  election  by  virtue  of  the  express 

ndition  to  release  or  not  to  disturb  the  trustees,  whether 

iere  is  a  gift  over  or  not  (a).     250. 

And  there  are  many  other  cases  in  which  a  legatee  is 
^nt  to  his  election,  without  any  express  condition,  upon  the 
principle  that  no  one  shall  claim  under  and  in  opposition 
to  the  same  instrument ;  a  tacit  condition  being  deemed 
to  exist  in  such  cases,  that  the  person  taking  do  not  disturb 
the  disposition  which  his  benefactor  has  made  (//).     251. 

Where  there  is  a  condition  not  to  dispute  a  will,  but 
there  is  no  gift  over  on  breach  of  the  condition,  such  a 
condition  is  open  to  the  construction  that  the  testator's 
object  is  only  to  restrain  vexatious  litigation,  and  not  to 
debar  the  legatee  from  asserting  his  right  where  there  is 
probabilis  causa  litigandi. .  In  such  cases,  therefore,  the 
Court  is  not  actually  driven  to  reject  the  condition,  but 
merely  pats  such  a  construction  upon  it,  that  the  legatee 
does  not  forfeit  his  legacy  merely  by  the  asserting  of  a 
reasonable  claim.  This  constitutes  a  distinction  between 
soch  cases,  and  those  cases  where  the  condition  is  to 
rcfetse:  in  which  the  condition  is  incapable  of  being  so 
explained  away.     262. 

He  construction,  however,  which  imputes  to  the  testator 
*n  intention  merely  to  restrain  vexatious  litigation,  could 
not  be  pot  on  any  higher  footing  than  mere  conjecture.  253. 

But  the  fact  is,  it  was  not  founded  in  any  presumable 
rotation,  but  in  an  imitation  of  the  in  terrorem  doctrine 
°*  kgacies  given  subject  to  a  condition  subsequent  in 
Partial  restraint  of  marriage  ;  a  doctrine  that  originated  in 

(•)  WeH  r.   Webb,  1  P.  W.  13T» :  (Jb)  See  infra,  Part  IV.,  T.  2,  c.  4, 

^*  4  Xtrtkvmberland  v.  Lord      on  "  Election.'' 
**»«*,  1  Amb.  667. 
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tPiRchV  a  desire  on  the  part  of  the  judges  of  the  Court  of  Cbancei 

in  early  times,  to  conform  their  doctrines  to  those  of  fc 

iudges  of  the  Ecclesiastical  Courts,  who  followed  the  en 

law,  under  which  conditions  in  restraint  of  marriage  wei 

void.     But  it  does  not  appear  that  conditions  not  to  dispul 

a  will   were    void  by  the  civil   law  ;   so  that   there  wj 

no   need    of  inventing   any  such    construction   as  the  ii 

terrorem  doctrine,  with  a  view  of  getting  rid  of  them,  ii 

order  to  avoid  a  conflict  with  the   Ecclesiastical  Court* 

And  such  a  construction  imputes  to  the  testator  an  irapro 

bable  intent.     To  suppose  either  that  he  only  meant  t 

restrain  vexatious  litigation,  or  that  if  he  meant  to  refe 

to  litigation  or  contention  generally,  he  only  inserted  tfc 

words  as  a  threat,    without   intending   that    they  shoal 

have  any  divesting  operation,  is  to  suppose  that  which  i 

contrary  to  the  general  principles  of  election  on  which  s 

many  cases  have  been  decided,  especially  in  modern  time 

— the  principle  that  no  one  shall  claim  both  under,  an 

in  opposition  to,  the  same  instrument, — that  no  one,  whil 

he  accepts  the  bounty  of  a  testator  with  one  hand,  sha 

proceed  with  the  other  to  overturn  the  disposition  whi< 

the  testator  had  made  in  favour  of  other  persons.    Tl 

cases  in  which  the  Court  has  considered  conditions  not 

dispute  a  will  as  only  relating  to  vexatious  litigation,  « 

as  only  added  in  terrorem,  if  they  are  still  law,  seem 

constitute    a   most   anomalous   exception   to   the   rule 

election.     Under   the   doctrine    of  election,   a   person 

debarred  from  accepting  the  testator's   bounty,  and  y 

disputing  the  will  in  other  respects;  and  he  is  so  debarn 

in  a  number  of  cases  upon  a  mere  implication  or  tacit 

presumed    condition,    that  he  shall  not  claim    under  ai 

in  opposition  to  the  same  instrument.     Much  more,  the 

should  he  be  debarred  from  so  doing,  where  there  is  i 

express  condition  that  he  shall  not  dispute  the  will.     An 

as  no  such  doctrine  prevails  in  the  case  of  real  estate,  it 
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ibsurd  that  it  should  exist  in  the  caso  of  personal  estate,  T*i*ci"i. 
without  any  real  reason  for  a  distinction.     And  it  is  not 
unlikely  that  if  the  question  were  now  to  arise  before  a 
Court  of  Appeal,  the  Court  would  consider  that  the  few 
«arlv  cases  which  favoured  such  a  doctrine   were  over- 
Tuled  by  the    numerous   cases  in  which  the    doctrine   of 
election  had  been  established,  or  were  no  longer  binding, 
m  having  been  decided  merely  upon  an  imaginary  analogy 
to  the  case  of  restraint  on  marriage,  or  otherwise  contrary 
to  sound  principle.     But    until  it  shall  be  decided   that 
these  cases  are  no  longer  law,  it  will  be  very  important  to 
bear  them  in  mind,  and    avoid    the   probability   of  dis- 
appointing the   intention  of  testators,  and  all  chances  of 
doabt  and   litigation,  by  limiting  over   the   property  on 
breach  of  a  condition  not  to  dispute  a  will,  if  any  such 
condition  is  desired  to  be  inserted.     254. 

Where  a  testator,  after  declaring  that  disputes  shall  be  conditions 

.  ...  . M  to  arbi- 

referred  to  arbitration,   adds  a  condition  of  forfeiture  of  tn^on. 

a  devise  or  bequest,  in  case  the  devisee  or  legatee  should 

commence  any  proceedings  at  law  or  in  equity  relating  to 

the  testator's  estate  and  effects,  such  condition  is  void,  as 

uncertain  and  repugnant ;  since,  if  taken  in  its  generality, 

it  might  prevent  the  devisee  or  legatee  from  taking  any 

'e8»l  proceedings  for  the  protection  of  his  rights  (a).    255. 

A  limitation  over,  whether  by  deed  or  will,  and  whether  Limitation 

.  /  ./  >  over  if  prg, 

»n  favour  of  an  individual  or  of  a  lawful  charitable  use,  Jjg"8** 
m  case  of  a  gift  previously   made  by   the  same  deed  or 
w"l  for  an  individual  or  a  charity  being    void,  will    be 
^ported  (b).     256. 

In  the  case  of  real  property,  and  generally  in  the  case  Effect  of 
°«  personal  property,  if  a  condition  precedent  is  void,  the  J}}^^0011' 
mterest  which  is  to  vest  on  the  fulfilment  thereof  cannot 

WBbbtx.Miurwell  Hill  Land       5   Russ.   289;    Carter  v.   tfww,  3 
^29  Bear.  660.  K.  &  J.  591. 

W  A  Tkenminet  v.  Be  Bonncval, 
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take  effect  (a).  If  a  condition  subsequent,  or  a  conditional 
limitation,  annexed  to  a  grant,  devise,  or  bequest  of  real 
or  personal  property,  is  void,  as  the  estate  or  interest 
cannot  be  defeated  by  it,  such  estate  or  interest  is  absolute 
in  the  first  instance,  or  afterwards  becomes  so  (6).  But  if 
the  condition  of  a  bond  is  contrary  to  the  moral  law,  the 
bond  itself  is  void  (c).     257. 

If  the  void  condition  is  a  mixed  condition,  the  preceding 
estate,  intended  to  bo  annihilated  by  it,  is  absolute  in  the 
first  instance,  or  afterwards  becomes  so  ;  and  the  estate  to 
arise  or  be  accelerated  on  the  fulfilment  of  the  condition 
cannot  arise  or  be  accelerated.  If  the  condition  is  of  that 
species  which  is  termed  a-  special  or  collateral  limitation 
the  effect  is  the  same  as  if  it  were  a  proper  condition 
subsequent  (d).     258. 


(a)  2  Bl.  Com.  156—7  :  Co.Litt. 
206  a,  b,  218  a;  1  Pres.  Shop.  T. 
129,  132—3 ;  2  Cruise  T.  13,  c.  2, 
§  21  ;  1  Hop.  Leg.  by  White.  754 
—7  ;  2  Jarm.  Wills,  2nd  ed.  8, 11. 

(&)  2  Bl.  Com.  156—7  ;  1  Pres. 
Shep.  T.  129,  132,  133;  Co.  Litt. 
206  a,  b ;  2  Cruise  T.  13.  c.  2.  §  21  ; 
1  Rop.  Leg.  by  White,  783;  2  Jarm. 


Wills,  2nd  ed.  9  ;  Webster  v.  Parr. 
26  Beav.  236 :  Rr  Catt't  Trnxts,* 
Hem.  &  Mil  46. 

(r)  2  Pres.  Shep.  T.  372,  n.  5; 
Co.  Litt  206  b. 

(</)  Smith's  Executory  Interests 
annexed  to  Fearne,  §  700  a,  701 ; 
Ware  v.  Cann,  10  B.  &  C.  438.  See 
supra,  par.  154 — 171. 
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CHAPTER  VI. 

HE  PERIOD  TO  WHICH  THE  EVENT  OF  DEATH,  WHEN 
llEXTlONED  IN  CONDITIONAL  LANGUAGE,  AS  IF  IT  WERE 
A  CONTINGENT    EVENT,   IS   TO   BE    REFERRED. 

Where  personal  estate  is  bequeathed  to  a*  person  inde-  TPiBJl|I,6 
finitely  or  absolutely,  with  a  limitation  over  to  another  on 

*  ^  Preliminary 

the  death  of  the  first  person,  without  expressly  referring  ^mark*. 
to  any  particular  period,  as  the  time  of  his  decease,  and 
b  death  is  mentioned  in  terms  applicable  to  a  contin- 
gency and  not  to  a  certain  event,  it  becomes  a  question  in 
*hat  sense  the  expression  as  to  his  death  is  to  be  under- 
wood. The  expression  is  either  defective  in  not  specifying 
the  period  to  which  the  death  is  to  be  referred,  if  a 
contingency  was  meant,  that  is,  if  a  death  at  any  particular 
period  was  intended  ;  or  else  it  is  incorrect  in  applying 
words  of  contingency  to  an  inevitable  event,  if  they  refer 
to  death  generally,  whenever  it  may  happen  (a).     259. 

And  it  will  l>e  perceived  that  whatever  construction  is 
pit  upon  the  words,  the  Court  is  involved  in  this  difficulty 
—that  either  the  expression  of  contingency  referential  to 
death  mnst  be  translated  into  a  different  expression  applica- 
ble to  an  event  certain,  or,  if  such  expression  is  construed 
to  its  natural  sense,  words  must  be  supplied  to  specify  the 
I*nod  to  which  the  death  is  to  be  referred,  so  as  to  satisfy 
*he  contingent  import  of  the  expression.     260. 

*he$e  remarks  will  at  once  suggest  to  the  draftsman,  Practical 
woen  he  means  to  refer  to  death  generally,  to  be  careful 

(*)  'S* remarks  of  Sir  If".  Grant,  2  Vea.  Jun.  504  a.    It  would  l>e  well 

*•  *L  in  Cambridge  v.  Row*,  8  Vcs.  if  all  would  deeply  reflect  that  death 

™  *!•    Bnt  see  contrary  view  of  is  not  an  event  which  may  hapj>en 

^fitrfax.inRillitujsr.Sandom,  to  some  and  not  to  others,  hut  that 

*  C  C.  394.  and  Lord  Ltmyh-  it  is  a  certainty  to  all. 
^HikmLordDtmglaM  v.  Chalmer. 
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TpJRJ"-tf  not  to  speak  of  it  in  terms  which  are  only  applied 
properly  to  a  contingent  event ;  and  when  he  means 
speak  of  death  at  a  particular  period,  to  he  carefiil 
specify  that  period.     261, 

Rules  of  But  there  are  many  cases  in  which  this  caution  has  1 

construe- 

ioMinthe    been  observed.     And  in  reference  to  these,  certain  ra 

ease  of  per- 

.oiial  estate.  may  be  jai(J  down         262. 

I.  Let  us  consider  the  case  of  personal  estate, 
indefinite  1.  Where  personal  estate  is  given  to  a  person  indefinii 

or  absolute 

gift  to  one,    or  absolutely,  "and  in  case  of  his  death,'    or,  "and  in 

ami  "in  *  '  ■  ' 

Iteathf,,hor  ovo11*  °f  ms  death,"  to  another,  there,  both  for  the  purj 
eveiiuShis  °f  givincr  effect  to  the  first  indefinite  or  absolute 
another. '  apparently  absolute  gift,  as  such,  and  in  order  to  satisfy 
contingent  import  of  the  words,  the  testator,  in 
absence  (a)  of  all  indications  of  a  contrary  intention,  is 
held  to  refer  to  death  generally,  whenever  it  may  hap 
but  to  a  death  at  a  particular  period.     263.  And — 

(1.)  Where  an  immediate  interest  is  given  to  the  pe 
whose  death  is  so  spoken  of,  and  there  is  no  other  jh 
to  which  the  death  can  be  referred,  he  is  held  to  ref« 
the  death  of  the  prior  taker  in  the  lifetime  of  the  tests 
and  the  prior  taker  has  the  absolute  interest,  with  an  s 
native  limitation  over,  to  take  effect  only  in  case  o 
death  of  the  prior  taker  in  the  lifetime  of  the  testator.  ! 
In  some  of  the  decided  cases  (b),  there  were  sj 
circumstances  and  considerations  in  aid  of  the  eonstru 
described  in  this  rule.  But  there  have  been  other  east 
in  which  there  was  no  special  circumstance,  but 
construction  was  governed  simply  by  the  contingent  ir 
of  the  expression  referential  to  death.     265. 

00  Milnerv.   Milner,  34  Bcav.  78;    2   Eq.  Caa.    Ab.   344, 

276.  Slade  v.  Milner,  4  Madd.  14- 

(6)  IlinekUy  v.  Simmons,  4  Vcs.  money  v.  Uearan,  18  Ves.  2S 

160  ;  Cambridge  v.  Hon*,  8  Ves.  12  ;  Crigan  v.  Jiaine*,  7  Sim.  40 ; 

and  Arthur  v.  Hvghex,  12  Bcav.  506.  v.  Agnetv,  4  K.  &  J.  405 ;  Bo 

00  Trotter  v.  Williams,  Pre.  Ch.  Jioirerx  L.  R.  8  Eq.  283. 
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On  the  other  hand,  there  have  been  cases  in  which,  TPiRJ.^I*6. 
irtly  on  special  grounds,  expressions  referential  to  death 
8  a  contingent  event,  have  been  translated  into  expressions 
applicable  to  death  viewed  as  a  certainty,  or  in  other  words 
ipplicable  to  death  generally  :  so  that  the  prior  taker  has 
been  restricted  to  a  life  interest,  with  a  quasi  remainded 
©▼er  on  his  death,  whenever  it  might  occur  (a).     266. 

We  have  seen  that  one  principle  of  the  construction 
imrolved  in  the  rules  above  laid  down,  is  that  of  satisfying 
the  contingent  import  of  the  expression  used.     But  such  a 
construction  is  also  considerably  aided  by  the  policy  of  the 
law,  which  ought  to  lean  in  favour  of  the  primary  object 
of  the  testator's   bounty,  and  also  favours  the  absolute 
enjoyment  and  transfer  of  property,  which  the  opposite 
construction  greatly  tends  to  prevent.   It  may,  however,  be 
only  proper  to  make  an  exception  from  the  operation  of 
this  last-mentioned  principle,  where  the  parties  who  are 
interested  as  prior  and  subsequent  takers    stand   in  the 
relation  of  parent  and  child ;  for  in  some  cases,  there  should 
be  no  leaning  in  favour  of  the  parent  and  against  the 
child,  so  as  to  incline   to  give  the  parent  the    absolute 
interest,  and  the  child  a  mere  substituted  interest,  in  an 
uncertain  event.    Indeed,  as  to  the  first  of  these  principles, 
the  leaning  in    favour   of  the    primary   object,    it   may 
peAap*  be  more  strict  to  say,  that  it  has  no  application,  in 
certain  eases,  to  gifts  to  parent  and  child  ;  for  they  both 
tod  on  the  same  level  in  the  mind  of  the  testator,  so  far 
*»  this,  that  neither  can  be  said  to  be  more  than  the  other 
the  primary  object,  though  it  is  of  course  only  natural  that 
the  panmt  should  take  before  the  child.     267. 

his  important  to  observe  that  the  circumstance  of  the 
t*t*tor  having  in  a  subsequent  part  of  the  will,  or  by  a 
°°dicil  expressly  provided  for  the  event  of  the  death  of  a 

(*)  BiUiip  t.  Samlom,  1  B.  C.  C.  303  ;  Lord  Domla*  v.  Chalmvr.  2  Ves 
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t\ iRc"'<».  legfttee  in  the  testator's  lifetime,  was  regarded  by  Lo 
Loughborough,  in  Lord  Douglas  v.  Chalmer,  as  showi 
that  where  the  testator  had  such  an  event  in  contempktk 
he  took  care  to  express  it ;  and  that  therefore  whew 
did  not  express,  he  did  not  intend  it.  Whereas  Sir 
Leach,  in  Slade  v.  Milner,  considered  that  this  circa 
stance  only  showed  that  the  testatrix  had  contempli 
the  possibility  that  the  legatees  might  die  before  her,  so 
to  afford  ground  for  supposing  that  such  an  event  was 
her  contemplation,  when  she  used  the  expression  "and 
case  of  her  death."     268. 

(2.)  "  Where  there  is  a  gift  of  a  particular  interes 
the  same  property,  antecedent  to  the  gift  to  the  pei 
whose  death  is  spoken  of,  the  death,  in  the  absence  of 
indications  of  a  contrary  intent,  is  construed  to  be  a  dc 
in  the  lifetime  of  the  first  taker,  whether  subsequent 
prior  to  the  death  of  the  testator,  rather  than  a  deatl 
the  lifetime  of  the  testator  simply  "  (a).     269. 

(3.)  And  "where,  indeed,  the  will  furnishes  any  01 

period  besides  the  death  of  the  testator,  to  which  the  d< 

of  the  legatee  can  be  referred,  it  will  be  held,  in  the  abse 

of  indications  of  a  contrary  intent,  to  mean  a  death  be 

such  other  period,  rather  than  a  death  generally  at  » 

time  or  other,  and  rather  than  simply  a  death  before 

testator.     The   reason  is,  that   it   is   more   natural   ft 

testator  to  provide  against  the  death  of  a  legatee  before  s 

event  which  may  and  probably  will  happen  subsequen 

his,  the  testator's,  own  decease,  than  for  him  simply  to 

vide  against  the  legatee  dvinff  before  himself."      270. 

Gift  over  2.  a  Where    the  gift  over  is  introduced  by  the   wi 

Rl,''or\ne     'if  he  should  die,'  or  by  the   words  ' or  in  case/  or 

SiMdie"  the  words  'but  in  case/  instead  of  the  words  'and  in 

owe  he         of  his   death,'    the  intention  to  refer  to  a  death  in 

should  die." 

(n)  Smith's  Executory  Interests      to  Nowlan  v.  Nelligan,  1  B.  « 
annexed  to  Ife&rne,  §  668,  661.   As      492,  see  8  Ves.  21. 
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tator's   lifetime,   or  at   some   other   particular   period,  TPiI£l"i> 

lead  of  death  generally,  whenever  it  may  happen,  is  still 

we  dear  "  (a).     271. 

3.  Where  the  prior  taker  is  expressly  restricted  to  a  life  Prior  gift 

r  .  .  forlifo 

iterest,  there,  expressions  referential    to    death    will  be  oul>'- 
ndentood  as  referring  to  death   generally,  whenever  ic 
nay  happen,  although   these  expressions  are  such   as  to 
mport  contingency ;  for,  as  the  prior  taker's  interest  is  to 
Hue  with  his  life,  it  does  not  curtail  his  interest  to  refer 
;he  expression   to  death  generally.     And  that  being  the 
ase,  it  is  most  natural  to  suppose  that  the  testator  would 
fesire  the  subsequent  taker  to  enjoy  the  property,  whenever 
the  prior  taker's   interest  might  cease,  and  not  merely 
in  the  event  of  its  ceasing  by  a   death   at   a  particular 
period.    And  as  it  is  very  common  to  use  the  contingent 
form  of  expression   as   synonymous   for   uat  or   on   his 
decease,"  so  the  Court,  in  furtherance  of  the  presumable 
intention  of  the  testator,  will  construe  those  expressions 
accordingly.     272. 
4.  And  where  only  the  interest  or  income,  and  not  the  Prior  gift  of 

.  .  the  income 

capital,  is  given  to  the  prior  taker,  expressions  referential  °^y- 

to  death  will  be  understood  as  referring  to  death  generally, 

whenever  it  may  happen,  although  these  expressions  may 

be  of  contingent  import;  because  the  giving  the  interest 

« income  only  to  the  prior  taker  is  an  indication  that  he 

was  only  to  take  for  life ;   and  that  the  capital   was  to 

belong  to  the  subsequent  taker,  subject  only  to  such  life 

interest  of  the  prior  taker  (b).     On  the  other  hand,  where 

payment  is  expressly  directed  to    be  made  to  the  prior 

bker,  this  is  an  indication  that  he  is  to  take  the  absolute 

• 

ntittest,  or,  at  all  events,  that  the  subsequent  taker  is  not 
to  take  on  the  death  of  the  prior  taker,  whenever  it  may 

(«)  Smith's  Executory  Interests      482,  see  8  Vos.  21. 
*Dtted  to  Feame.  §  658,  661.    As  (ft)  2  J  arm.  WilU,  2nd  ed.  633 

10  JurfM  ▼.  Xelligan,  1  B.  C.  C.       W.*n*  v.  IUmoh,  1  H.  &  My.  653. 
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tPirchL6   ^PPen?   but  only  in  case  of  hia  death  in  the  testator1 
lifetime,  or  at  some  other  particular  period  (a).     273. 
11.  Let  us  now  consider  the  case  of  real  estate. 
Rules  of  1.  It  has  been  held  that  where  an  indefinite  devise* 

tiuu  iu  the    real  estate  is  made  to  a  person  by  a  will  executed  befoi 

case  of  real 

estate,        the  Wills  Act,  1  Vict.  c.  26,  with  a  limitation  over  in  c* 

uevitted  J 

before  the     0f  his  death,  the  limitation  over  will  take  effect  on  h 

a  tat.  1  Vict.  ' 

c' 2o*  death,  whenever  it  may  happen  (b).     As  in  the  case  of  i 

indefinite  devise  of  real  estate  before  the  Wills  Act,  tl 
law  constructively  supplied  the  words  for  life,  so  as 
restrict  the  interest  given  to  the  prior  taker  to  an  estt 
for  lite,  such  a  case  stood  upon  the  same  footing  as 
bequest  of  personalty  to  one  expressly  for  fife,  followed 
a  limitation  in  the  event  of  his  death.     In  each  case  t 
duty   of  leaning  in  favour  of  the  primary  object  of  t 
testator's  bounty,  and  of  favouring  the  absolute  enjoymc 
and    transfer    of    property   had    no   place,    as   whatev 
construction  was  put  on  the  words  of  the  limitation  ov< 
the  prior  taker  could  only  take  for  life.     274. 
Device  wnce       2.  But  where  an  indefinite  devise  of  real  estate  is  mu< 
to  a  person  by  a  will  executed  since  the  Wills  Act,  thei 
in  the  absence  of  a  contrary  intention,  such  a  devise  wou 
of  itself  give  him  a  lee  by  virtue  of  the  Act;  and  hep 
where  such  a  devise  is  made,  with  a  limitation  over  in  C 
of  his  death,  perhaps  the  same  construction  will  be  gv 
to  it  as  to  a  corresponding  disposition  of  personal  est^ 
since  the  same  reasons  apply  to  each  case.     275. 
^fXiThol°       ^ue  preceding  remarks  are  confined  to  the  case  of  w<> 
Jim^y!1"11111  referring  to  death  simply,  as  if  it  were  a  contingent  ev  ' 
But  there  are  other  litigated  cases  referring  to  death, 
simply,  but  under  specified  circumstances ;  such  as  d< 
without  having  attained  a  given  age,  or  before  the  tiin 
it  legacy  being  payable,  or  without  having  a  child. 

(a)    W,  bxtrr  v.  Hale,  8  Vcs.  414  ;  (//)  Autre*  v.  tico/ecroft,  3  Y 

Arthur  v.  Hu<jht>    4  Beav.  500.  (Ex.)  040. 


in  order  to  satisfy  the  contingent  import  of  the 
as,  it  was  not  necessary  to  consider  the  testator 
wring  to  death  under  the  circumstances  at  any 
r  period ;  for  his  language  would  be  correct  if 
xl  to  refer  to  a  dying  under  the  circumstances  at 
d  whatever.  But  still  where  no  particular  period 
mentioned  as  the  period  to  which  death  under 
circumstances  was  intended  to  refer,  the  meaning 
later  has  been  considered  to  be  ambiguous,  and 
m  have  been  brought  before  the  Courts  for  the 
if  determining  to  what  period  the  event  of  death 
icified  circumstances  was  to  be  referred  (a).  276. 
ow  settled,  however,  that  where.there  is  a  gift  cum  wi™ 
w  event  of  dying  unmarried,  or  without  children,  *«™>"  i» 

•*       °  '  '  death ,  un- 

it issue  (not   meaning  an   indefinite   failure   of  JJ^J|jJjJ' '" 
at    refers    to   a     dying    unmarried,     or    without  Sriu^Jt'  ™ 
or  issne,  at  any  time,  whether  in   the   lifetime 
the   death  of  a  prior  taker,  unless  a  contrary 
appears  in  the  will  (6).    277. 


nm.WiU«,Siided.c*9.  L.  B.  7  II.  L.  408;  (Meant  v. 
wwy  v.  Bmrdtlt,  L.  K.  Wright,  L.  K.  20  Eq.  220 ;  1  Ch. 
:   Ingram  v.  Smitten.       D.  (Ad.)  346. 
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X«%< 


Whether  a 
condition 
may  be 
created  at  a 


OP  CONDITIONS  GENERALLY. 

At  the   common   law,   a  condition,  or   the  benefit  oi 
condition,  can  only  be  reserved  to  the  grantor,  lessor 
assignor,  and  his  real  or  personal  representatives,  acoO 
to  the  nature  of  his  estate,  and  not  to  a  stranger  (a)  . 
by  the  stat.  8  &  9  Vict.  c.  106,  s.  5,  "  under  an  in 
executed  after  the  1st  of  October,  1845,"  "the  taix#3fs^ 
a  condition  respecting  any  lands  or   tenements  Cr^, 
taken,  although  the  taker  thereof  be  not  named  ^ 
to  the  same  indenture."     278.  *^Kj 

In  the  case  of  an  estate  of  freehold  in  land,  a  conditi 
must  be  created  and  annexed  to  the  estate  at  the  tim&  of 
robMquent   fae  making  of  it,  and  not  at  any  subsequent  time.    It 
may  be  created  by  a  separate  deed,  but  such  deed  must  be 
sealed  and  delivered  at  the  same  time  with  the  principal 
deed  (6).     But  in  the  case  of  chattels  or  of  things  exeav 
tory,  such  as  rents,  annuities,  etc.,  a  condition  may 
created  at  a  subsequent  time  (c).     279. 

Where  an  estate  is  given  upon  condition,  the 
possession  of  the  land  to  which  the  condition  is 
binds  to  the  performance  of  the  condition,  even  tl^^^^ 
such  performance  should  be  attended  with  a  loss  (rf).     ^^^^ 
Conditional      Where,   after  the  covenants  in  a  lease,   there   1wZ^' 

wellaaa  ...  .  ^^ 

covenant  for  passage  beginning  with  the  words  "  Provided,  neverth^^ 
and  providing,  that,  in  case  the  lessor  should  at  any^ 


Taking 
poMOBsion 
binds  to 
perform- 
ance of 
condition. 


tionof  land 
by  the 
letter. 


(a)  2  Cruise  T.  13,  c.  1,  §  15  ;  1  (<•)  2  Cruise  T.  IS,  c  1. 

Pres.  Shep.  T.  120,  149.  Co.  Litt  236  b,  237   a ;   : 

(*)  2  Cruise  T.  13,  c.  1,  §  10 ;  Co.  Shep.  T.  126. 

Litt.  236  b,  287  a ;  1  Pres.  Shep.  T.  (<*)  2  Cruise  T.  13,  c.  2,  § 
126. 
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is  of  having  any  part  of  the  land  delivered  up  TF^aS. 
md  of  such  desire  should  give  three  months' 
en,  at  the  expiration  of  such  notice,  the  lessee 
y  covenant  to  surrender  up,  and  that  the  lessor 
:e  possession  of  such  part  or  parts  of  the  land  as 
mentioned  in  the  notice,  he,  the  lessor,  paving  a 

>  compensation  for  moneys  laid  out  in  improving 
ion  of  the  land  so  given  up,  and  thenceforth  the 
Id  be  reduced  in  proportion  to  the  land  given 
s  held,  that,  under  this  proviso,  the  lessor  might 
I  the  demised  land,  and  that  it  operated  as  a 
as  well  as  a  covenant ;  so  that  the  lessor  might 
sarion  without  waiting  for  the  lessee  to  give  up 
, ;  and  that  the  lessor  might  do  so  without  having 
Hie  compensation  (a).     281. 

ition,  as  distinguished  from  a  conditional  liinita-  a  partial 

°  operation  of 

abridge   the  subject  of  an  estate,  or   it  may  J^J^JJ^ 
the  whole  of  the  estate  itself,  but  it  cannot 
it  for  part  of  the  time  for  which  it  was  originally 
,  and  leave  it  good  for  the  residue,  or  determine 

>  as  to  one  person,  and  leave  it  good  as  to 
>).    282. 

;  to  repair,  not  being  an  act  done  or  caused  to  be  Neglect  to 

*        »  o  repair  is  not 

a  mere  omission  to  do  an  act,  is  not  within  a  ^^ 
a  lease  giving  power  of  re-entry,  "  if  the  lessee  i^do^' 
or  cause  to  be  done,  any  act,  matter,  or  thing 
to,  or  in  breach  of,  any  one  or   more  of   the 
"(e).     283. 
a  devise  is  made  to  a  person  for  life,  he  keeping  liability  of 

*  '  *       °  executor  of 

in  repair,  and  he  leaves  it  out  of  repair  at  his  J^jjji^ 
action  lies  under  the  statute  3  &  4  Will.  4,  o^355?of 


devisee  to 
repair. 


.  Gardner  v.  Kennard,      202  b,  n.  2. 

N.  8.)  244.  (<?)  Doe  d.  Abdy  v.  Stevens,  3 

Xmie  T.  13,  c.  1,  §  13 ;       B.  fc  Ad.  299. 

p.  T.    121;   Co.  lift. 

K2 
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tP1rchL7.  c-  ^f  Su  %>  against  his  executor  by  the  immediate  i^^ 
sioner  in  respect  of  repairs  not  done  by  the  de<hw^ 
within  six  months  before  his  death  (a).     283a. 

Reieweof »      A  condition  may  be  extinguished  by  a  release  (6). 

condition.  _  . 

stipuiAtioni      [It  is  enacted  by  stat  36  &  37  Vict,  c  66,  8.  25  (7^ 
lUenoeof     u  stipulations  in  contracts,  as  to  time  or  otherwise, 
stat.  sa  &  37  would  not,  before  the  passing  of  this  Act,  have  been  dt^^ 

Vict.  c.66.  }  r~  ©  >  ^^ 

s.  25(7).  The  to  be  or  have  become  of  the  essence  of  such  contract** 

Supreme  ^^»    ^ 

SudSSure    Court  of  Equity,  shall  receive  in  all  Courts  the  same  ^ 
Act,  1878.     8(;ruction  an(j  effect  as  they  would  have  heretofore  receive 
in  equity."]     284a, 


(a)  Wood  house  v.  Walker,  L.  R.  5  (6)  2  Cruise  T.  13,  c.  2,  §  69. 

Q.  B.  D.  404. 
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TITLE  II. 

OF  FREEHOLD,   AS   DISTINGUISHED   FROM  COPYHOLD 

INTERESTS. 

LL  the  landed  property  of  the  kingdom  is  supposed  to  be    part  ii. 

Title  2. 

•anted  by,  and  holden  of,  some  superior  lord,  in  con 

deration  of  certain  services  to  be  rendered  to  him  by  the  expired. 
>ssessor  of  such  property.  The  thing  holden  is  therefore 
yled  a  tenement,  the  possessors  thereof  tenants,  and  the 
tanner  of  their  possession  a  tenure.  And  all  the  land  in 
ie  kingdom  is  supposed  to  be  holden  of  the  Sovereign, 
rbo  is  styled  the  lord  paramount,  or  above  all.  But  it  is 
requently  held,  or  supposed  to  be  held,  immediately  of 
he  tenants  of  the  Crown,  and  only  mediately,  through 
tern,  of  the  Crown;  for  the  King's  tenants  frequently 
granted  out  portions  of  their  lands  to  other  persons,  and 
thereby  became  also  lords  with  respect  to  those  other 
persons,  as  they  themselves  were  still  tenants  with  respect 
to  the  King,  and  thus,  partaking  of  a  middle  nature,  were 
called  mesne  or  middle  lords  (a).     285. 

Things  real  are  either  of  freehold  or  of  copyhold  tenure.  Freehold 
Things  real  of  freehold  tenure  are  those  hereditaments  hold- 
*hich  are  capable  of  being  conveyed  and  assured  by,  and  of  things 
**e  held  under,   the  ordinary  deeds  of  conveyance  and  hold  tenure, 
unrance  (b).     286. 

Hereditaments  of    freehold  tenure,  which  are  usually  g^™^ 

7  J   kinds  of 

<*Bed  freeholds,  are,  1.  Of  common  or  ordinary  socage  2j(Jj[J 
tawe,  which   is  the   tenure   whereby  the   generality  of  common 
beholds  are  held.     2.  Of  gavelkind  tenure,  which  pre-  Gavelkind. 
^  in  the  county  of  Kent,  and  also  exists  in  some  other 

(«)  2  BL  Com.  69.  (ft)  2  Bl.  Com.  100,  101. 
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Part  II. 
Titus  2. 

Burgage. 

Grand 
serjeanty. 


Petit 
serjeanty. 

Frank- 
almoign. 


Service*. 


The  term 
"socage" 
applied  to 
different 
kinds  of 
free  tennres. 


Tenure  of 
allotments. 


Roots. 
Relief. 


parts  of  the  kingdom.  3.  Of  burgage  tenure,  by 
houses,  or  lands  which  were  formerly  the  site  of  hoi 
some  ancient  boroughs,  are  held.  4.  Of  grand  se 
tenure,  whereby  lands  are  holden  of  the  Crown 
sideration  of  rendering  to  the  Sovereign  some  p 
service.  5.  Of  petit  serjeanty  tenure,  whereby  lai 
holden  of  the  Crown  in  consideration  of  rendering 
Sovereign  some  small  implement  of  war.  6.  Of  f 
moign  tenure,  a  spiritual  tenure  by  which  the  re 
houses  were  held,  and  by  which  the  parochial 
together  with  many  ecclesiastical  corporations,  no 
their  lands  (a).     287. 

The  characteristic  of  all  these  tenures,  except  tb 
is  the  rendering  of  services  which  are  both  honoural 
certain ;  and  on  this  account  they  are  all  included 
general  term  of  socage  tenure,  which  signifies  a  ten 
services  of  an  honourable  and  definite  kind,  and  som 
though  improperly,  in  the  term  free  and  common 
tenure,  as  opposed  to  other  tenures  in  which  the  s 
were  either  menial  or  uncertain  (6).     288. 

The  tenure  of  an  allotment  under  an  Inclosure  i 
the  absence  of  any  provision  to  the  contrary  in  the 
always  common  socage  tenure,  whatever  may  be  the 
of  the  commoner's  estate  (c).     289. 

One  of  the  most  usual  kinds  of  services  is  a  ren 
wherever  lands  in  fee  simple  are  held  by  a  rent,  t 
due  to  the  lord,  on  the  death  of  a  tenant,  one  year' 
which  is  called  a  relief,  and  is  one  of  the  incid< 
socage  tenure  (d).     290. 


(a )  2  BL  Com.  6 ;  1  Cruise  D. 
Prelim.  Diss.  c.  3. 
(ft)  2  Bl.  Com.  79,81. 
(<•)  1  Jarm.  &  Byth.  by  Sweet, 


75 ;  Burton,  §  1268,  n, ; 
Ryder,  24  Beav.  161. 
(rf)  2  Bl.  Com.  86,  87. 
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TITLE  III. 

OP  COPYHOLD   INTERESTS. 


CHAPTER  I. 

OF  COPYHOLDS  GENERALLY. 

Things  real  of  copyhold  tenure,  or  copyholds,  are  heredi-  ^"J1} 
laments  which  are  parcel  of  the  demesnes  of  a  manor,  and  ~     ~ 
are  incapable  of  being  legally  conveyed  by,  or  held  under,  £~{*hold 
the  ordinary  deeds  of  conveyance,  and   only  capable  of defined- 
becoming  vested  at  law  in  any  person  by  an  admittance  of 
wch  person  as  tenant  by  the  lord  of  the  manor,  grounded 
on  a  surrender  made  to  the  lord  for  that  purpose  by  the 
former  owner,  followed  by  a  grant  by  the  lord,  or  on  a 
voluntary  grant  by  the  lord,  or,  in  some  cases  of  free  copy- 
holds, on  a  deed  of  bargain  and  sale  by  the  former  owner, 
and  are  held  by  copy  of  court  roll,  that  is,  by  a  copy  of  the 
entry,  made  on   the   court   rolls  of  the  manor,  of  such 
surrender,  grant,  or  deed,  and  admittance  (a).     291. 

It  is  necessary  to  the  existence  of  a  copyhold  that  the  Heredita- 
hereditaments  should  have  been  demised  or  demisable  by  J3}m£J|jJjJ; 
copy  from  time  immemorial  (6).     But  if  there  has  been  ^h7 
no  interruption  in  the  custom  of  demising  by  copy,  the 
opacity  of  being  granted  according  to  the  custom  may 
re,nain  dormant  for  any 'length  of  time  (c).     292. 

(«)  2B1.  Com.  100,  101,  370 ;  1  (A)  1  Cruwe  T.  10,  c.  1,  §  24,  and 

°n«*  T.  10,  c.  1,  £3,  5, 29,  and  T.  c.  6,  §  21  ;  Co.  Litt.  58  b. 
^.c  1,§  4;  Burton,  §  1261,  1283,  (7?)   Burton,   §    1346;   Co.  Litt. 

,3*1. 1348.  58 
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t^ch1  i        Hereditaments  of  copyhold  tenure  are  of  two  kinds : 
_■  Ordinary  copyholds,  which  formerly  were  held,  and  * 

SJShoid      8ti11  expressed  to  be  held,  at  the  will  of  the  lord  of  ti 
tenure  are-  manor  according  to  the  custom  of  the  manor,  by  copy  ■ 

1.  Ordinary  >  »  )     J       IV 

oopyhoida.    court  roll.     2.  Free   copyholds   or  customary  freehold 

2.  Free  copy-       ...  i-ii  *  i  iiit  i  mi 

holds  or       which  are  not  held  or  expressed  to  be  held  at  the  will  < 

customary  ' 

freeholds.     the  \orfi  0f  the  manor,  but  only  according  to  the  custom  < 
Ancient       the  manor,   by  copy  of  court   roll.     To  this  last  sped' 

demesne.  '        f  r'7  #  ,r 

belongs  what  is  termed  ancient  demesne,  which  consists  < 

lands  held  of  manors  that  were  formerly  in  the  possessic 

of  the  Crown  (a).     293. 

original  and      Copyhold  estates  were  originally  nothing  better  th 

ionStion  of  mere  estates  at  will.     But,  although  still  expressed  to  I 

a«  regards'    held  at  the  will  of  the  lord,  yet  as  the  kindness  and  indt 

the  will  of  m  . 

the  lord.  gence  of  successive  lords  permitted  these  estates  to 
enjoyed  by  the  tenants  according  to  particular  custoi 
established  in  their  respective  districts,  the  wiH  of  the  lo 
ceased  to  be  arbitrary,  and  became  fixed  and  ascertain 
by  the  particular  custom  which  had  prevailed  (b).  I 
that,  in  general,  copyholders  may  have  estates  of  the  sai 
duration  and  certainty  as  freeholders.     294. 

copyhold  There  are  two  sorts  of  copyhold  customs  :  1.  Genei 

customs  are  •  ii»iii  •  1  •   i      11 

general,  customs,  extending  to  all  manors  in  which  there  are  cop 
holders,  and  warranted  by  the  common  law  ;  of  which  t 
Courts  take  notice  without  being  specially  pleaded. 

and  parti.  Particular  customs,  prevailing  in  some  manors  only,  whi 
must  be  specially  pleaded.  These  are  construed  strict! 
and  where  they  are  contrary  to  reason,  morality,  or  justi< 
or  not  capable  of  being  reduced  to  a  certainty,  the  Com 
will  not  pay  any  attention  to  them  (c).     296. 

Evidence  of       A  regular  series  of  entries  on  the  court  rolls  is  sufficie 

customs. 

(a)  See  2  Bl.  Com.  ch.  6 ;  1  Cruise  (b)  2  Bl.  Com.  147. 

D.  Prelim.  Diss.  c.  3,  §  34,  60,  aod  (<?)  1  Cruise   T.  10,  c.  1,  §  ^ 

T.  10,  c.  1,  §  2,  3  ;  Burton,  §  1283  ;  Co.  Litt.  62  a. 
Co.  Litt.  69  b,  n.  1. 
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nee  of  the  customs  of  a  manor ;  and  so  also  is  an  t^chS 
at  writing  handed  down  with  the  court  rolls  from 
ndto  steward,  purporting  to  be  a  customary  of  a 
(a).    296. 

freehold  of  the  whole  manor  is  always  in  the  lord  Freehold  i* 
>).  So  that,  even  in  the  case  of  customary  freeholds, 
er  privileges  may  be  annexed  to  them,  the  true 
i  interest  in  the  land  is  always  vested  in  the  lord ; 
nigh  in  some  instances  a  deed  of  bargain  and  sale 
oyed,  instead  of  a  surrender,  for  transferring  the 
iry  estate,  yet  as  the  assurance  is  imperfect  without 
ittance  in  the  lord's  court,  they  are  properly  said 
'  copyhold  tenure  (c)  ;  and,  subject  to  the  estates 
n  which  the  custom  confers,  all  lands  to  which 
Id  customs  relate,  are  held  by  the  lord  under 
mmon  law  as  part  of  the  demesnes  of  his 
[d).  297. 
re  a  testator  devises  copyholds,  to  such  uses  as  A.  where 

.  nii«  !••       admittance 

or  the  survivor  of  them,  his  executors  or  adminis-  °{ tnutees 

7  of  copyholds 

shall  appoint,  and,  subject  thereto,  to  the  use  of not  nece8" 
B.,  their  heirs  and  assigns,  upon  certain  trusts,  and 
rte  his  trustees  to  sell  the  copyholds,  the  trustees 
ike  a  good  title  to  a  purchaser  without  being 
d :  for  a  testator,  disposing  of  a  copyhold  by  his 
*es  no  more  than  designate  the  person  whom  the 
ill  admit,  and  whether  he  fixes  on  a  person  by  name, 
Deans  of  a  power  of  appointment,  authorises  another 
ft  him,  who  accordingly  does  name  him  by  exercising 
wer,  the  result  is  the  same.  And  it  is  immaterial 
r  there  is  any  gift  to  the  trustees  for  sale  in  default 
atil  appointment,  or  not.     In  the  latter  case,  the 

Yuise  T.  10,  c.  1,  §45.  v.  GranrilU,  L.  R.  3  Ch.  D.  826? 

II  Com.  148.  as  to  the  right  of  the  lord  and  the 

ton,  1 1261, 12S3  ;Dukrof  copyholders  to   trees,  mines,  and 

t.  JKW,  L.  R.  2  Eq.  765.  minerals. 
ton,  §1269-    SeeEardley 


aary. 
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Part  If. 
T.  3,  Cm.  1. 


What  may 
be  granted 
by  oopy  of 
court  roll. 


Ownenhip 

of  WMto 

land  by  the 
side  of  a 
road  or 
river. 


bargain  and  sale  which  operates  as  an  exercise  of  tb 
power,  defeats  the  title  of  the  heir  ;  in  the  former  case,  i 
defeats  the  title  of  the  devisees  (a).     298. 

Where  a  copyhold  is  devised  to  trustees  for  a  term  < 
years,  and  snbject  thereto  to  a  person  in  fee,  and  he 
admitted,  not  to  an  estate  in  remainder,  bat  to  an  est* 
in  praesenti  in  fee,  and  pays  a  full  fine,  the  trustees  net 
not  be  admitted,  as  the  lord  has  both  a  tenant  on  ti 
roll  and  a  full  fine  (6).     299. 

All  lands  and  tenements  within  a  manor,  and  whatev 
concerns  lands  or  tenements,  provided  it  is  a  permane 
thing  lying  in  tenure,  or  appendant  to  something  that  li 
in  tenure,  may  be  granted  by  copy  (c).  Thus,  the  herbaj 
or  vesture,  or  underwood  growing  upon  a  part  of  t 
manor,  may  be  granted  by  copy  (d) ;  as  also  an  advowee 
common,  or  fair,  which  are  appendant  (e).  And  even 
manor  itself  may  be  granted  by  copy,  and  the  customa 
lord  may  hold  courts  and  grant  copies  (/).     300. 

It  may  here  be  observed,  that  spirit  of  waste  la 
on  the  side  of  an  ancient  highway,  or  of  a  river,  a 
together  with  the  soil  to  the  centre  of  the  road  or  bed 
the  river,  presumed  to  belong  to  the  owner  of  the  adjoini 
inclosed  land.  But  the  presumption  may  be  rebutted 
evidence  of  acts  of  ownership  on  the  part  of  the  lord 
the  manor  or  other  evidence.  And  if  it  is  probable  that  1 
lands  were  inclosed  from  the  waste  subsequently  to  i 
formation  of  the  road,  or  if  the  srips  of  land  communio 
with  open  commons  or  larger  portions  of  land,  the  pi 
sumption  is  in  favour  of  their  belonging  to  such  waste 
commons  or  larger  portions  of  land.   And  the  presumpti 


(a)  Qla**  v.  Richardton,  2  D.  M. 

&  G.  662. 

(&)  Everingham  v.  Iratt,  L.  R.  7 

Q.  B.  683. 

(<0  1  Cruise  T.  10,  c.  1,  §  36,  41  ; 

Co.  Litt.  58  b. 


(rf)  1  Cruise  T.  10,  c  1,  §  3 
7  ;  Co.  Litt.  58  b  ;  Burton,  §  12J 

(*• )  1  Cruise  T.  10,  c.  1,  §  41 ;  < 
Litt.  58  b. 

(/)  1  Cruise  T.  10,  a  21,  §  J 
Co.  Litt.  58  b. 
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of  their  belonging  to  the  owner  of  the  adjoining  inclosures  tf^qI\ 
does  not  arise  in  respect  of  roads  set  out  under  modern 
Incloeure  Acts  (a).     301. 

A  particular  custom  is  necessary  to  make  original  grants  {Jj^JJjJ1^ 
of  portions  of  the  waste,  to  be  held  for  the  first  time  by  a the  waBto- 
copyhold  tenure  (6).     Nor  will  a  custom  be  allowed  by 
which  all  parts  of  the  waste  might  be  granted,  without 
Emit  or  restriction,  where  that  would  tencl  to  deprive  the 
copyholders  of  a  right  of  common  (c).    302. 

Copyholds  may  be  granted  for  life  or  lives  ;  and,  in  gj*^*'** 
miny  manors,  the  custom  is  to  grant  copyholds  for  one, 
two,  or  three  lives.  In  some  of  those  manors,  the  custom 
gm  the  copyholder  a  right  to  a  renewal  of  the  grant 
oo  die  falling  of  the  lives,  from  which  they  are  called 
tenant-right  estates  (d).  A  custom  of  granting  to  two  or 
three  persons  for  term  of  their  lives  and  the  life  of  the 
wrmor,  authorises  a  grant  to  one  for  ihe  lives  of  himself 
tod  two  other  persons  not  named  to  take  any  interest  (e). 
And  where  copyholds  are  granted  for  life,  the  person  who 
ptys  the  fine  takes  the  beneficial  interest,  and  the  others 
umed  in  the  grant  are  only  trustees  for  him  (/).  303. 
The  lord  may  become  absolutely  entitled  to  a  customary  Lord  may 

J  J  J   become 

tenement  of  inheritance,  by  forfeiture,  by  escheat,  by  the  «n*»^  to 

i      J  /      J  /      J  a  customary 

expiation  of  a  customary  estate  not  of  inheritance,  or  by  tenement- 
t  surrender  made  to  his  own  use.     And  in  these  cases  the  in  such  case 

he  may 

tad  may  either  retain  the  tenement  in  his  own  hands,  or  o^^JJSf11 
k  nay  make  a  new  grant  thereof  (g).     If  the  lord  retains !t* 


or  re-grant 
it. 

.  Conae- 

tne  tenement  in  his  own  hands,  it  will  pass  by  or  become  JJ{33^it 


(•)  1  Jann.  *  Byth.  by  Sweet,79;  Ford,  3  Bar.  &  Aid.  153. 

*«<», §1046;  Sugd. Concise  View,  (rf)  1  Cruise  T.  10,  c.  2,  §  23. 

*&-4;  Gay  v.  Redman,  L.  R.  1  (*)  See  1  Cruise  T.  10,  c.  2,  §  38. 

*  *  D.  161.  (/)  1  Cruise  T.  10,  c.  2,  §  23. 

W&nton,  §  1348  ;  1  Cruise  T.  (y)  2  BL  Com.  370  ;    Burton,  § 

*>*• !» S»,  30.  1341  ;  1  Cruise  T.  10,  c.  6,  §  20,  and 

(<)  Bnrtom  f  1349  ;  Badger  v.  c.  2,  §  29. 
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*fl£\   subject  to  any  settlement,  mortgage,  conveyance,  or  de 

of  the  manor,  as  parcel  thereof,  though  made  before 

time  when  the  lord  became  entitled  to  it  (a).  304. 
Peroon*  who  All  those  who  have  any  estate  in  a  manor,  though  i 
»-grant.  only  for  years,  or  even  at  will,  or  defeasible  by  a  condi 
may  re-grant  a  copyhold  which  escheats  or  comes  to  t 
in  any  other  way.  And  such  grant  will  bind  the  lord 
has  the  inheritance  of  the  manor  ;  for  each  of  those  per 
is  dominus  pro  tempore,  and  within  the  custom  (ft), 
for  this  reason,  even  an  infant,  a  person  of  unsound  n 
an  outlaw,  or  an  excommunicate,  is  capable  of  ma! 
voluntary  grants  of  copyholds  (c).  And  so  a  stei 
of  a  manor  may  make  voluntary  grants  ;  for  he  repres 
the  lord  to  all  intents  (rf).  And  if  a  lord  of  a  m 
devises  that  his  executor  shall  grant  copyholds  accor 
to  the  custom  of  the  manor  for  payment  of  his  debts, 
executor,  though  he  has  no  estate  in  the  manor,  may  r 
grants  accordingly  (e).  But,  with  these  except! 
persons  not  having  a  lawful  estate  in  a  manor,  ca 
make  voluntary  grants.  Thus  it  is  settled,  that  ter 
at  sufferance,  disseisors,  abators,  or  intruders,  cannot 
the  lawful  owners  of  a  manor  by  their  grants  of  c 
holds  (/).  306. 
custom  When  the  lord  grants  a  new  estate  by  copy,  since 

•ervodona   an  estate  again st  common  right,  and  warranted  onl 

re-grant.  °  °      7 

the  custom,  that  must  be  strictly  pursued  to  bind 
heir  (g).  A  custom,  however,  enabling  the  lord  to  £ 
greater  estates  will  also  enable  him  to  grant  less  est 
but  not  vice  vers&  (A).    306. 


(a)  1  Cruise  T.  10,  c.  6,  §  6— 7;  6  (r)  Co.  Litt.  58  b  ;  1  Cru 

Cruise  T.  38,  c.  3,  §  40,  41.  10,  c.  2,  §  9. 

(ft)  1  Cruise  T.  10,  c.  2,  §  3  ;  (/)  1  Cruise  T.   10,  c.  2, 

Burton,  §  1347  ;  Co.  Litt.  58  b.  (jf)  1  Cruise  T.  10,  c.  2, 

(<0  1  Cruise  T.  10,  c.  2,  §  10  ;  Burton,  §  1436. 

Burton,  §  1347.  (fc)  1   Cruise  T.  10,  c  2,  \ 

(d)  1  Cruise  T.  10,  c.  2,  §  14.  Burton,  §  1436  ;  2  BL  Com.  8 
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)jbold  grants  derive  their  effect  from  the  custom  of  TP3R5  "i 
anor,  and  not  from  the  estate  of  the  lord  ;  and  hence  ~  h^~ 
oant  is  subject  to  no  charges  or  incumbrances  of  the  ?^o>rive 

\      0/\*¥  their  effect 

1).     0\J  7 .  from  the 

statute  in  which  lands  or  tenements  of  a  customary  Application 
are  not  expressly  mentioned,  shall  be  applied  totooop^*6" 
mry  estates,  if  such  application  would  be  derogatory 
customary  rights  of  the  lord  or  tenant  (6).     308. 


Craiae  T.  10,  c.  2,  §  39  ;  2  (ft)  Burton,  §  1286  ;  1  CruiBe  T. 

.  370.  10,  c.  3,  §  54. 
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CHAPTER  II. 


OF  THE  EXTINCTION  OF   MANORS,   MANORIAL  Rl 
AND   COPYHOLDS,   AT   THE   COMMON  LAW. 


Pabt  II. 
T.  3,  Ch.  2. 

Extinction 
of  copy- 
holds. 

1.  By  sur- 
render or 
release  to 
the  lord. 

2.  By  con - 
Teyanoeor 
demise  by 
the  lord  to 
the  tenant 
for  a 

particular 
estate. 

8.  By  de- 
mise to  a 
stranger, 
and  assign- 
ment by 
him  to  the 
tenant. 


4.  By  en- 
franchise- 
ment. 


What  estate 
the  lord 
must  have. 

Who  may 
take  an 


1.  If  a  copyholder  surrenders  his  estate  to  the  loi 
use  of  the  lord,  or  without  declaring  any  use  (a),  o 
all  his  estate  and  interest  to  the  lord,  it  will  open 
extinguishment  of  his  copyhold  (6).     309. 

2.  Any  conveyance  of  the  land  by  the  lord  to 
holder  for  an  estate  of  freehold,  or  even  for  a  term 
will  extinguish  the  copyhold.  For  the  estate  of 
holder,  being  only  at  will,  becomes  merged  by  t 
sion  of  any  greater  estate  (c).     310. 

3.  Upon  the  same  principle,  if  the  lord  den 
held  by  copy  to  a  stranger  for  years,  and  the 
assigns  over  his  term  to  the  copyholder,  the  a 
thereby  extinguished  (rf).     311. 

4.  The  next  mode  of  extinguishing  a  copyb 
enfranchisement,  by  which  the  tenure  is  changed 
to  free.     This  may  be  done  by  the  lord's  releasii 
copyholder  his  seignorial  rights  and  services  (e), 
making  a  conveyance  to  the  tenant  in  fee  simple  I 

The  lord  of  a  manor,  who  enfranchises  a  oopyh 
either  be  seised  in  fee  simple,  or  have  a  power  i 
the  fee  simple  of  the  lands  to  the  copyholder  { 


(a)  1  Cruise  T.  10,  c.  6,  §  2,  4. 
(*)  1  Cruise  T.  10,  c.  6,  §  8. 
00  1  Cruise  T.  10,  c.  6,  §  10 ; 
Burton,  §  1351. 
00  1  Cruise  T.  10,  c.  6,  §  11. 


(O  1  Cruise  T.  10,  c 
Jarm.  &  Byth.  by  Swee 

(/)  Burton,  §  1351 
Byth.  by  Sweet,  573. 

(jg)  1  Cruiae  T.  10,  c, 
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iftbogi  a  copyholder  have  a   particular  estate  only  in  tpJbchI*2< 
**  copyhold,  yet  he  may  take  an  enfranchisement,  which  eufrjulohiae; 
*3I  be  deemed  absolute.    But  a  Court  of  Equity  will  direct  mellt• 
*  conveyance  from  the  heirs   at  law  of  the  particular 
tenant  to  the  persons  in  remainder,  on  their  paying  a 
proportionate  part  of  the  consideration  given  for  the  en- 
franchisement (a).    313. 

5.  If  lands    formerly    granted  by    copy,    instead    of 5-  By  am. 
feeing  re-granted  by  copy,  are  conveyed  by  an  ordinary  jJJJJJJl* 
tttaranoe  for  -life  or  years  by  the  lord,  when  he  is  seised 
of  the  manor  in  fee  simple,  this  will  destroy  the  custom  of 
granting  them  by  copy  (i),  unless  they  are  included  in  the 
conveyance  of  the   manor  of  which   they  are  parcel  (c). 
Bat  if  a  person  who  is  only  tenant  in  tail  or  for  life  or  for 
yean  of  a  manor,  conveys  by  an  ordinary  assurance  lands 
formerly  granted  by  copy,  though  as  to  himself  the  custom 
of  granting  by  copy  is  thereby  destroyed,  yet,  as  to  the 
issue  in  tail  or  the  reversioner,   the   custom  is   not  de- 
stroyed.   So  it  is  in  the  case  of  a  husband  seised  in  right 
of  his  wife  (d).    314. 
&  A  person  cannot  be  both  lord  and  tenant  of  the  same  «.  By  the 

lord  pur- 

lands.    And  therefore  if  he  purchases,  and  is  admitted  to,  yjjgjk* and 
lands  held  of  the  manor  of  which  he  is  lord,  the  copyhold  j^SSd* 
interest  therein  is  immediately  merged  in  his  freehold  estate  ***  manor' 
as  lord,  and  extinguished.     And   for  the  same  reason,  if 
there  are  several  lords  of  a  manor  as  tenants  in  common, 
and  one  of  them,  having  a  moiety  of  the  manor,  purchases, 
wd,  with  the  concurrence  of  the  other  lords,  is  admitted  to 
lands  holden  of  the   manor,  his  copyhold  interest  in  the 
tab,  as  to  a  moiety  thereof,  is  extinguished  (i).    316. 

(«)  1  Cnuae  T.   10,  c  6,  §  19 ;  9  (<*)  1  Cruise  T.  10,  c.   1,  §  35  ; 

JlI**BjtlLby  8weet,  578.  Burton,  §   1344  :  Mr  parte  Lord 

(*)  1  Crnitt  T.  10,  c.  1,  $  31,  35  ;  Henley,  29  Bcav.  311. 

*****  §  1344  ;    Em  parte  Lord  (0  Cattley  v.  Arnold,  4E.&J. 

**l, »  Beav.  811.  695. 

WlChdaeT.  10,  c  1,  §  88,84. 
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Tf  Jrch!*2.       7-  If  lands  formerly  granted  by  copy  are  extended  a 
7~Byan ~~  a  stetute  or  recognizance  acknowledged  by  the  lord,  or 
Mrignnunt11  assigned  to  the  lord's  wife  for  dower,  the  lands  can  ne 
or  ower.    aft€rwanis  \ye  granted  by  copy  (a).     316. 

Extinction        If  all  the  freeholds  get  into  the  hands  of  one  freehol 

of  the  manor  ii/»i 

itaeif.  the  manor  is  suspended  for  the  time ;  and  if  the  deinei 
are  severed  from  the  services,  or  if  the  services  beo 
extinct,  the  manor,  as  a  strict  legal  manor,  is  extinguk 
and  it  becomes  a  manor  in  reputation  only.  The  ext 
tion  of  the  manor,  however,  does  not  affect  the  power 
rights  of  the  lord  and  customary  tenants  (b).    317. 

(a)  1  Cruise  T.  10,  c.  1,  §  32.  191   (e)  ;   1    Cruise   T.   10,  < 

lb)  9  Jarm.  &  Byth.  by  Sweet,         §  11. 
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CHAPTER  III. 

HI  COMMUTATION  OF  MANORIAL  RIGHTS,  AND  THE 
ttANCHISEMENT  OF  COPYHOLDS  UNDER  THE  STATUTES 
iATINO  THERETO. 

e  8tat  4  &  5  Vict  c.  35  (see  in  particular  ss.  13,  14,  TPg  "J^ 
f,  36,  52,  54),  the  rights  of  the  lord  may  be  volun-  4  &  5 
oommuted  for  a  rent  charge  and  a  small  fine,  or  for  voluntarj' 
alone.    318.  Son1?? 

ss.  56,  57,  voluntary  enfranchisements  may  be  made  right*, 
liner  therein  mentioned.     319.  Jilf^chise- 

&  64,  the  title  to  enfranchised  land  shall  not  be  ^^ 
A  by  the  enfranchisement :  "  All  lands  which  shall  S5£L? 
ranchised  under  this  Act  shall  be  deemed  to  be  held 
the  same  title  as  that  under  which  the  same  were 
it  the  time  of  such  enfranchisement,  and  shall  not 
)ject  to  any  estates,  rights,  titles,  interests,  incum- 
»,  claims,  or  demands  affecting  the  manor  of  which 
me  were  holden."    320. 

s.  68,  the  costs  of  tenants  may  in  certain  cases  be  charge  of 
ed  on  the  lands  ;  and  by  s.  69,  the  costs  of  the  lord 
in  certain  cases  be  charged  on  the  manors.     321. 

as.  70 — 72,  the  enfranchisement  consideration  shall  Enfran- 
chisement 

htrge  on  the  lands  of  the  nature  of  a  mortgage  in  gjjj^jj01*" 
tnd  it  shall  have  priority  over  all  other  incumbrances  $£^,3" 
;  the  tithe  rent  charge,  either  in  favour  of  the  lord 
my  person  who  shall  advance  the  money  as  a  mort- 

322. 
8.  79,  in  the  case  of  a  commutation  of  manorial  cesser  of 

customs  as 

r  the  tenure  and  mode  of  conveyance  shall  not  be  JP^680^, 
d  thereby  ;  and  the  lands  shall  be  subject  to  the  JSJj^jjJ 
.1.  L 
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t Vch's   genera-l  law  as  to  descent,  dower,  and  curtesy,  except 
regards  persons  married  at  the  time,  and  the  rights  <£^ 


of  a 

oommuta-    jjUSDan(j  or  widow  of  a   tenant  of  a  manor  at  th^ 


tion. 


saving  the  cnstom  of  gavelkind  in  Kent 

"  From  and  after  the  final  confirmation  of  the  app*^ 
ment,  in  the  case  of  any  commutation  under  this  ^0<J 
upon  the  execution  of  the  deed  whereby  any  volu2,iSec^ 
commutation  may   have  been   effected,  the  several  lands 
included   in  such  commutation  shall  be  held  by  copy  of 
court  roll,  and  shall  be  conveyed  by  surrender  and  admit- 
tance,  in   all   cases  in  which  the  same  shall  have  been 
previously  so  held  and  conveyed  respectively,  and  in  all 
other  cases  shall  be  held  and  conveyed  in  such  manner  as 
the  same  are  now  by  custom  held  and  conveyed,  and  skill 
continue  parcel  of  the  same  manors  as  such  lands  would 
have  been  held  of  if  such  commutation  had  not  taken  place, 
but  the  same  lands  shall  thenceforth  cease  to  be  subject  to 
the  customs  of  borough  English  or  gavelkind,  or  to  any 
other  customary  mode  of  descent,  or  to  any  custom  relating 
to   dower  or   freebench   or   tenancy   by   the  curtesy  of 
England ;    and    all   the  laws  relating  to  descents,  or  io 
estates  of  dower,  or  estates  by  the  curtesy  of  England  * 
which  shall  for  the  time  being  affect  and  be  applicable  to 
lands  held  in  free  and  common  socage,  shall  thenoefo^3^ 
affect  and  be  applicable  to  the  lands  included  in  every 
commutation  :   provided  always  that  nothing  herein 
tained  as  to  curtesy  or  dower  or  freebench  shall  exter 
be  applicable  to  the  case  of  any  husband  or  widoi^^ 
shall  have  been  or  shall  be  married  before  the  final  co 
tion  of  the  commutation  apportionment,  or  the  exe^^ 
of  such  deed  as  aforesaid,  or  to  alter  or  lessen,  or  i\\N 
way  affect,  any  right  which  the  husband  or  widow  of  ^| 
person  who  shall  be  tenant  of  a  manor  at  the  time  0f  nu 
confirmation  of  the  said  apportionment  would  or  i^J^^\ 
have  had  if  such    commutation  had   not   been  n^e 
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But  bv   &.    80.   tbe   easscoL    :c    rreucmi    31    A^m   >  _-  -■=:  - 
■rod.    323. 

Bv  s.  81,  *  In  the  cms*  :c  ut  «ir-ui!ia?^n*-in  Tmi*c 
tins  Act,  from  and   after  a*  £n*L    ;-:n±rmtn  a   :c   -it 
apportionment,  or  tbe  ex«?«ikE:  :c  "de  ^nrr-mai.4*     t*  at 
ewe  may  be),   the    several    jazii?    fn*~h:    rsr^wc^H— 
comprised  and  enfnnelxisrC  ±raT   :*:<». oih-  tui  ":•*-  ix  lZ 
iwpects  of  freehold  tenure.  r-~  scr/^^:  v  i*  t*  j^nrcr:   :r 
the  enfranchisement  c©nsie-TK>:t  ir  iaT;.:zr  :■:'  z&  ~  :-tl* 
tad  steward  or  other  officer  as  ar:*r«sa5£  :  &z»: 
affecting  the  same  shall  be  d*ra**ii  lzji  ~^hc 
of  the  freehold  of  the  same  ha  is  i>r  a  «»rr*-sc»:Q: 
if  such  enfranchisement  oonsadrrast^   stl*    •*  paii   «>r. 
and  if  not  90  paid  off,  mortgage*  of  :Lr  "V3^?"  rf  r^iezirdoE 
thereof,  subject  to  such  mortgage  inters  *5  a:  >re 
wearing  such  consideration  :  provide  alway*,  iba; 
herein  contained  shaD  operate  to  deprive  asy  ;enan;  o:* 
ut  commonable  right  to  which  he  may  be  entnlM  in 
aspect   of   audi   lands,  bat    such   ri^ht    >hall   continue 
studied  thereto  notwithstanding  the  same  >hafl  become 
freehold :  provided  also,   that   no   snch    enfranchisement 
or  oonrersion  into  freehold  shall  affect,  except  as  aforesaid, 
uv  mortgage,  or  defeat  the  beneficial  limitation?  of  any 
*ffl  or  settlement  theretofore  executed,  or  alter  the  descent 
1      or  distribution  of  anv  estate  or  interest  in  land  on  the 
decease  of  any  tenant  or  person  entitled  thereto  in  posses- 
Am  or  remainder  at  the  time  of  snch  enfranchisement  or 

1 

,      conwsion"    324. 

By  s.  82,  "  No  commutation  under  this  Act  shall  operate  Wh»|  ***** 

1  w  not  af- 

to  affect  any  rights  of  lords  of  manors  to  escheats,  fairs,  JJSJj^. 
Btrkets,  appointments,  franchises,  royalties,  rights,  liberties, tlon* 
ud  privileges  of  chase  and  free  warren,  hunting,  hawking, 
fowling,  and  of  chasing  and  killing  game  and  beasts  of 
cbtoe  and  free  warren,  and  all  ancient  piscaries,  fisheries, 
**d  rights   of  fishing,  or  any  rights  in  any  mines  and 

l2 
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tP3*chI's  mmeral8  or  quarries  within  or  under  the  said  lamds  aal 

hereditaments,  or  any  other  manorial  rights  whatever,  radar 

expressly  commuted  under  this  Act."     326. 

I^Jj*  This  Act  is  explained  and  amended  by  the  stat  6  AT 

Vict.  c.  23  ;  by  ss.  1 — 8  of  which  an  enfranchisement  and* 
the  stat.  4  &  5  Yict.  c.  35  may  be  made  in  consideration  of 

commuta-    annual  rent  out  of  the  lands  enfranchised  ;  and  any  com- 

tionoren-  m 

franchia©-     mutation  or  enfranchisement  made  under  the  same  statute 

ment  in  oon- 

imSuoSd0'  may  ^  ma(k  m  consideration  of  a  conveyance  of  lands 

wSreya^«a  within  the  same  manor,  to  or  upon  the  uses  and  trusts  to 

to minwor  or  upon  which  such  manor  is  subject  or  held,  or  of  any 

or  waste.'     right  to  mines  or  minerals  under  such  lands,  or  of  any 

right  to  waste  in  such  lands.    And  by  s.  6,  such  rents  shaD 

have  priority  over  all  incumbrances  except  a   tithe  rent 

charge.     326. 

sut.  7&8        The  stat.  4  &  5  Vict.  c.  35  is  further  amended  and 

V.  c.  55 — as 

to  land*,      explained  by  the  stat.  7  &  8  Vict  c.  55 ;  by  s.  5  of  which 

mines,  or  *  *  * 

J^JJ^*'     the  lands,  or  mines,  or  minerals  conveyed  as  a  consideration 
a doS£iJf  of  a  commutation  or  enfranchisement  need  not  be  parcel 
franchise     of  or  under  lands  within  the  same  manor  as  the  lands 
which  are  the  subject  of  the  commutation  or  enfranchise- 
ment,    327. 
sut.  is  & i6      By  the  stat.  15  &  16  Vict.  c.  51  ("The  Copyhold  Ad> 
^S^SL  1852"),   s.    1,   the   lord   or  the   tenant,    after  the  next 
mwit*         admittance,  on  or  after  the  1st  of  July,  1853,  may  "  compel 
enfranchisement  in  manner  hereinafter  mentioned  of  the 
lands  to  which  there  shall  have  been  such  admittance  as 
aforesaid  ;  provided  that  no  such  tenant  shall  be  entitled 
to  require  such  enfranchisement  until  after  payment  or 
tender  of  the  fine  or  fines,  and  of  the  fees  consequent  on 
such  admittance  :  provided  also,  that  if  from  any  causfl 
such  enfranchisement  shall  not  take  place  until  some  event 
shall  have  happened  which  may  require  a  second  or  any 
subsequent  admittance,  such  second  or  subsequent  admit' 
tance  shall  be  made,  with  all  the  rights  incident  thereto,  ** 
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lis  Act  had  not  passed  ;  and  it  shall  be  competent  for  tTchs 

lord  or  tenant  to  require  and  compel  enfranchisement 

m  or  after  such  second  or  subsequent  admittance  in  the 
oner  hereby  provided  for  enfranchisement  upon  the  next 
mittance."    328. 

By  the  stat  21  &  22  Vict.  c.  94,  s.  6,  "  Notwithstanding 
5  first  section  of  '  The  Copyhold  Act,  1852/  it  shall  be 
fftd,  from  and  after  the  passing  of  this  Act,  for  any 
Bant  or  lord  of  any  copyhold  lands  to  which  the  last 
mittance  shall  have  taken  place  before  the  1st  of  July, 
153,  or  of  any  freehold  or  customary  freehold  lands  in 
sped  of  which  the  last  heriot  shall  have  become  due  or 
ivaUe  before  the  1st  of  July,  1853,  to  require  and  compel 
ifranchisement  of  the  said  lands  in  the  manner  herein  and 

the  said  Act  mentioned  :  provided  always,  that  no  such 
mot  shall  be  entitled  to  require  such  enfranchisement 
otfl  after  payment  or  tender  (in  the  case  of  copyhold  lands) 
f  such  a  fine,  and  of  the  value  of  such  a  heriot,  and  in  the 
ise  of  freehold  and  customary  freehold  lands,  of  the  value 
f  such  a  heriot  as  would  become  due  or  payable  in  the 
rent  of  admittance  or  death  subsequent  to  the  1st  of  July, 
853,  and  also,  in  the  case  both  of  copyhold  and  of  freehold 
r  customary  freehold  lands,  of  two-thirds  of  such  a  sum 
s  die  steward  would  have  been  entitled  to  for  fees  in 
espect  of  such  admittance  or  heriot."     329. 

By  the  stat  15  &  16  Vict.  c.  51,  s.  7,  « Where  such  comoeuaa- 

4  '  '  tion  by 

flfranchisement  shall  have  been  effected  at  the  instance  of  g™**^111 
he  tenant,  the  compensation  shall  be  a  gross  sum  of  money  reSd^e 
o be  paid  at  the  time  of  the  completion  of  the  enfranchise-  m«ofey" 
rant ;  or,  in  cases  where  the  compensation  exceeds  £20, 
he  same, — if  the  said  commissioner  shall  so  direct,  and  if 
H  persons  (if  any)  who  shall  have  any  mortgage,  charge, 
r  incumbrance  affecting  the  lands  enfranchised,  and  which 
baD  have  been  in  existence  at  the  time  of  the  passing  of 
his  Act,  shall  consent  thereto, — may  remain  as  a  first 
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tP3*ch!*3.  charge,  under  the  provisions  of  this  Act,  on  the  lands 
enfranchised,  until  the  expiration  of  such  time,  from  tin 
day  of  such  completion,  as  the  said  commissioners  shall 
appoint,  but  not  exceeding  in  any  case  ten  years ;  and 
interest  at  the  rate  of  £4  per  centum  per  annum  shall  be 
payable  thereon,  or  on  such  part  thereof  as  shall  from  time 
to  time  remain  unpaid,  from  the  time  of  such  completion 
as  aforesaid,  half-yearly,  until  full  payment  thereof;  and 
where  such  enfranchisement  shall  have  been  effected  at  the 
instance  of  the  lord,  the  compensation  shall  be  an  annul 
rent  charge  to  be  issuing  out  of  the  lands  enfranchised: 
provided  always,  that  the  parties  to  any  enfranchisement 
under  this  Act  may  in  any  case,  with  the  sanction  of  the 
commissioners,  agree  that  the  compensation  shall  be  either 
a  gross  sum  of  money  to  be  paid  or  charged  as  aforesaid,  or 
a  3rearly  rent  charge,  or  a  conveyance  of  land  to  be  settled 
to  the  same  uses  as  the  manor  of  which  the  enfranchised 
lands  are  holden  is  settled,  as  provided  in  the  said  recited 
Acts  with  respect  to  enfranchisements  effected  by  virtue 
thereof;  and,  in  every  case,  the  valuer  shall  frame  an  award 
showing  the  amount,  nature,  and  particulars  of  the  com- 
pensation, which  shall  be  in  full  satisfaction  of  all  manorial 
rights  whatsoever,  save  as  hereinafter  mentioned."  And  by 
s.  9,  this  award  is  to  bo  confirmed  by  the  copyhold  com- 
missioners (a),  and  registered  at  their  office,  and  a  copy 
entered  on  the  court  rolls.     330. 

Priority  of        By  s.  10,  "  Any  charge  under  this  Act  shall  be  a  first 

charge. 

charge  on  such  lands,  and  shall  have  priority  over  all  mort- 
gages, charges,  and  incumbrances  whatsoever  affecting  such 
land  (except  tithe  conmutation  rent,  charges,  and  any 
charges  or  rent  charges  which  may  have  been  or  shall  be 
charged  upon  the  same  lands  for  the  drainage  thereof  by 
virtue  of  any  of  the  statutes  in  that  behalf),  notwithstand- 

(0)  Now  styled  Land  Commissioners  by  virtue  of  Stat.  45  &  46  Vict 
c.  38,  s.  48,  in  Appendix. 


AND   THE    ENFRANCHISEMENT   OF   COPYHOLDS.  151 

the  actual  priority  in  point  of  date  or  anterior  title  of  t^Jh1  3 
■h  mortgages,  charges,  and  incumbrances :  provided 
rays,  that,  notwithstanding  any  such  charge,  any  moneys 
^•dy  invested,  or  any  moneys  previously  secured  or 
arged  thereon,  may  be  continued  on  the  security  of  the 
me,  notwithstanding  the  imposition  of  the  said  charge 
ider  this  Act  :  provided  also,  that  no  such  charge  shall 
we  priority  over  any  mortgage,  charge,  or  incumbrance, 
Inch  at  the  time  of  the  passing  of  this  Act  may  affect  the 
ods  enfranchised,  without  the  consent  of  the  persons  en- 
tied  to  such  mortgage,  charge,  or  incumbrance."     331. 

By  s.  11,  it  was  provided  that  an  enfranchisement  of  Deed  of  en- 

franchise- 

inds  should  be  by  deed.     But  by  the  stat.  21  &  22  Vict.  meut- 

Aw&nl  erf 

*  M,  s.  10,  this  section  is  repealed,  and  a  confirmed  award  enfranchise. 

nient. 

f  enfranchisement  is  substituted  for  a  deed.     332. 

By  8. 12  of  the  stat.  15  &  16  Vict  c.  51,  "  Every  charge  certificate 
mder  this  Act  shall  be  made  by  a  certificate  under  the 
nods  and  seal  of  the  commissioners,  to  be  called  a  certifi- 
ate  of  charge  ;  and  such  certificate  shall  specify  the  whole 
mount  of  principal  money  to  be  charged  on  the  lands, 
enfranchised  under  the  powers  of  this  Act,  subject  to  which 
to  land  is  enfranchised,  and  may  specify  any  place,  to  be 
freed  upon  between  the  parties,  as  the  place  of  payment 
rf  the  principal  money  and  interest  charged  by  such  corti- 
cate ;  and,  if  the  parties  so  agree,  or  the  said  commissioners 
toll  so  direct  as  aforesaid,  such  certificate  may  provide 
tot  such  principal  money,  or  any  part  or  parts  thereof, 
toll  continue  upon  the  security  of  such  certificate  for  any 
*m  or  terms  of  years,  period  or  periods,  in  such  certificate 
mentioned,  not  exceeding  ten  years,  and  the  lands  charged 
toreby  may  be  described  by  reference  to  the  enfranchise- 
nent  thereof  under  the  said  Acts,  or  otherwise,  as  the  com- 
°iinoners  may  think  fit  ;  and  such  certificate  may  be  in 
k  form  set  forth  in  the  schedule  to  this  Act,  or  in  such 
ther  form  as  the  parties,  with  the  consent  of  the  commis- 
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sioners,  may  think  proper,  and  shall  be  entered  on  the  court I 
rolls  of  the  manor."     And  by  s.  13,  "  such  certificate,  tail 
the  charge  thereby  made,  shall  be  transferable  by  indorse- 
ment  of  such  certificate,  and  such  indorsement  may  be  ft 
the  form  set  forth  in  the  schedule  to  this  Act,  or  to  the  lib 
effect"    333. 

By  ss.  25,  26,  where  an  enfranchisement  would  be  ft* 
jurious  to  the  mansion,  park,  gardens,  or  pleasure  gromuk 
of  the  lord,  he  may,  in  manner  therein  specified,  avoid  the 
enfranchisement  by  an  offer  of  purchasing  the  land  pro- 
posed to  be  enfranchised.     334. 

By  s.  27,  after  reciting,  that  "  in  many  manors  heriota 
are  by  custom  due  and  payable  to  the  lord  by  tenants  of 
freehold  or  customary  freehold  lands  holden  of  suck 
manors,"  it  is  enacted,  "  That,  at  any  time  after  any  such 
heriot  shall  be  due  or  payable  with  respect  to  any  such 
freehold  lands  on  or  after  the  1st  day  of  July,  1853,  it  shall 
be  lawful  for  the  lord  or  the  tenant  to  require  and  compel 
the  extinguishment  of  all  such  claims  to  heriots,  and  the 
enfranchisement  of  the  land  subject  thereto,  in  the  same 
way  as  if  such  lands  were  copyhold,  and  the  same  proceed- 
ings shall  thereupon  be  had  as  are  herein  mentioned  with 
reference  to  the  enfranchisement  of  copyhold  lands,  or  as 
near  thereto  as  the  nature  of  the  case  will  admit."     336. 

By  the  stat.  21  &  22  Vict  c.  94,  s.  2,  this  section  is  re 
pealed ;  but  it  is  re-enacted  by  s.  6,  in  the  same  words 
except  that  the  words  "  or  customary  freehold  "  are  supplier 
after  the  word  "  freehold  ; ,f  and  the  words  "  on  or  after  tb 
1st  day  of  July,  1853,"  are  omitted  ;  and  the  words  "aw 
in  the  Copyhold  Act,  1852,"  are  inserted  after  the  won 
"  herein."     336. 

By  the  stat.  15  &  16  Vict  c.  51,  s.  31,  the  expenses,  wit! 
interest,  of  an  enfranchisement  compelled  by  the  lord  may 
in  certain  cases,  be  charged  on  the  manor  or  lands  settle* 
or  held  therewith.     And  by  s.  32,  the  expenses,  with  in 
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terest,  of  an  enfranchisement  compelled  by  the  tenant  may,  t^hS 
in  some  cases,  be  charged  on  the  lands  enfranchised.  337. 
By  8. 34,  in  the  case  of  enfranchisement,  the  lands  shall  c«*erof 

*  /  1  custom*  as 

oe  subject  to  the  general  law  as  to  descent,  dower,  and  JJ^°7J^ 
curtesy,  except  as   regards  persons  married  at  the  time,  JS^y*1"1 
and  except  as  regards  gavelkind  in  the  county  of  Kent : 
u  From  and  after  the  final  confirmation  of  any  schedule  of 
apportionment  under  the  said  recited  Acts,  and  from  and 
after  the  final  enfranchisement  of  any  lands  under  this  Act 
or  the  said  recited  Acts,  the  several  lands  included  in  any 
such  enfranchisement  shall  thenceforth  cease  to  be  subject 
to  the  customs  of  borough  English  or  gavelkind,  or  to  any 
other  customary  mode  of  descent,  or  to  any  custom  relating 
todowerorfreebench  or  tenancy  by  the  curtesy  of  England, 
or  to  any  other  custom  whatever  ;  and  all  the  laws  relating 
to  descents  or  to  estates  of  dower  or  estates  by  the  curtesy 
of  England,  which  shall  for  the  time  being  affect  and  be 
applicable  to  lands  held  in  free  and  common  socage,  shall 
thenceforth  affect  and  be  applicable  to  the  lands  included 
w  etery  such  enfranchisement :  provided  always,  that  no- 
thing herein  contained  as  to  curtesy  or  dower  or  freebench 
snail  extend  or  be  applicable  to  the  case  of  any  person  who 
shall  have  been  married  before  such  enfranchisement  shall 
kfe  been  completed :  provided  always,  that  nothing  in 
this  Act  shall  affect  the  custom  of  gavelkind  as  the  same 
now  exists  and  prevails  in  the  county  of  Kent."     338. 
By  1 36,  "  In  all  cases  in  which  the  person  for  the  time  p*>w«  to 

.  7  r  the  lord  to 

hong  entitled  to  the  receipt  of  any  rent  charge  under  the  JJJJ  ™nt 
aaid  recited  Acts  or  this  Act  shall  be  entitled  thereto  for  a 
limited  estate  or  interest  only,  or  shall  be  a  corporation  not 
authorised  to  make  an  absolute  sale  of  such  rent  charge 
otherwise  than  under  the  provisions  of  this  Act,  it  shall  be 
lawful  for  such  person,  with  the  consent  of  the  said  com- 
missioners,  testified  under  their  hands  and  seal,  or,  in  the 
awe  of  coverture,  infancy,  idiotcy,  lunacy,  or  other  inca- 
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tech's  Pac*ty>  w^h  ^De  consent  of  the  husband,  guardian,  com- 

mirtee,  or  trustee  of  such  person  so  under  disability,  toseE'j 

and  transfer  such  rent  charge,  the  payment  for  which 
be  made  in  manner  hereinafter  mentioned."     339. 

Redemption      By  ss.  37,  38,  a  rent  charge  may  be  redeemed  as  therein 

charge.        mentioned  (a).     340. 

common-         By  s.  45,  "  Nothing  herein  contained  shall  operate  to 
deprive  any  tenant  of  any  commonable  right  to  which  he : 
may  be  entitled  in  respect  of  such  land ;  but  such  right 
shall  continue  attached  thereto,  notwithstanding  the  same 
shall  have  become  freehold."     341. 

wh»t .right*      By  s.  48,    u  No  enfranchisement  under  this  Act  shall 

Sy  the  Act.  extend  to  or  affect  the  estate  or  rights  of  any  lord  or  tenant 
in  or  to  any  mines,  minerals,  limestone,  lime,  clay,  stone, 
gravel,  pits,  or  quarries  within  or  under  the  lands  enfran- 
chised, or  within  or  under  any  other  lands,  or  any  rights  of 
entry,  rights  of  way  and  search,  or  other  easements  of  any 
lord  or  tenant  in,  upon,  through,  over,  or  under  any  lands, 
or  any  powers  which,  in  respect  of  property  in  the  soil, 
might  but  for  such  enfranchisement  have  been  exercised, 
for  the  purpose  of  enabling  the  said  lord  or  tenant,  their  or 
his  agents,  workmen  or  assigns,  more  effectually  to  search 
for,  win,  and  work  any  mines,  minerals,  pits,  or  quarries, 
or  to  remove  and  carry  away  any  minerals,  limestone,  lime, 
stones,  clay,  gravel,  or  other  substances  had  or  gotten  there- 
from, or  the  rights,  franchises,  royalties,  or  privileges  of 
any  lord  in  respect  of  any  fairs,  markets,  rights  of  chase 
or  warren,  piscaries,  or  other  rights  of  hunting,  shooting, 
fishing,  fowling,  or  otherwise  taking  game,  fish,  or  fowl, 
unless  with  the  express  consent  in  writing  of  such  lord 
or  tenant ;  and  nothing  in  this  Act  shall  be  held  or 
construed  to  extend  to  any  copyhold  lands  held  for  a  life 
or  lives,  or  for  years,  where  the  tenant  thereof  hath  not  a 
right  of  renewal."     342. 

(a)  And  see  supra,  par.  86  b. 
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By  s.  53,  "This  Act  shall  be  taken  and  construed  as  part  T*A"HIf3 
of  the  first  recited  Act  (4  &  5  Vict.  c.  35),  and  the  Acts  _.       " 

v  /7  This  Act  to 

amending  and  explaining  the  same  ;  and  all  the  enactments  ^eXed 
therein  contained  as  to  enfranchisements  effected  under  the  ^cteT* 
provisions  thereof  shall  be  deemed  and  taken  to  apply  to 
enfranchisements  under  this  Act,  and  to  the  rights  of  all 
parties  thereto,  as  if  such  enactments  were  here  again 
repeated,  except  so  far  as  is  hereinbefore  otherwise  provided 
for ;  and  all  enfranchisements  which  may  have  taken  place 
under  such  Acts  or  any  of  them,  and  all  matters  and  things 
incident  thereto,  shall  be  of  the  same  force,  validity,  and 
effect  as  if  the  provisions  of  this  Act  had  been  contained  in 
the  said  first  recited  Act.' '    343. 

Bythestat  16  &  17  Vict,  c.  57,  some  further  enact-  stat.  10*17 
ments  are  made  as  to  the  enfranchisement  of  copyholds, 
*hich  it  ig  not  within  the  scope  of  this  work  to  particu- 
krise.   That  Act  is  repealed  by  the  stat.  21  &  22  Vict. 
c9i  344. 

By  the  stat  21  &  22  Vict.  c.  94  ("  The  Copyhold  Act,  consider*- 

lfi.  w  '  tioii  money, 

1Wo  ),  s.  21,  "  Whenever  by  the  Copyhold  Acts  power  is  °£^™J on** 
g^en  or  an  obligation  attaches  to  any  person  to  pay  money land- 
83  consideration   or  compensation    for    commutation    or 
enffcnchisement,  it  shall  be  lawful  for  such  person,  with 
"*  consent   of  the   commissioners,  to  charge  upon  the 
k^  commuted     or     enfranchised   the    sum   of    money 

ft"  346. 
By  s.  22,  "  Whenever  land  is  conveyed  as  consideration  value  of 

•  •  •  l*nd  given 

or  compensation  tor  commutation  or  enfranchisement,  and  aaenfran- 

,  *  chuement 

"*  person  conveying  the  same  was  absolute  owner  of  the  ^mJ*"^ 
l*nd  so  conveyed,  it  shall  be  lawful  for  such  person,  with  charged- 
"te  consent  of  the  commissioners,  to  charge  upon  the  land 
commuted  or  enfranchised  such  reasonable  sum  as  in  the 
J^gment  of  the  commissioners  may  be  equivalent  in  value 
^  the  land  so  conveyed."    346. 
By  s.  23,  "  Where  power  is  by  the  Copyhold  Acts  given  JJJJuJ0 
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to  the  lord  to  purchase  the  tenant's  interest  in  land,  hi; 
shall  have  the  same  right  to  charge  the  land  purchase^ 
and  also  the  manor  and  any  land  settled  therewith  to  tb 
same  uses,  as  a  tenant  has  under  this  Act  to  chugs 
enfranchisement  moneys."     347. 

By  s.  24,  "  Any  expenses  incurred  in  proceedings  umkr 
the  Copyhold  Acts  may  be  charged  upon  the  manor  or 
upon  the  land  commuted  or  enfranchised,  or  upon  both, 
according  as  the  obligations  to  pay  may  attach,  or 
expenses  payable  by  the  lord  may  be  paid  out  of  the 
compensation  or  consideration  money,  or  be  charged  opoi 
the  rent  charge  or  other  consideration  or  compensation  for 
commutation  or  enfranchisement."     348. 

By  s.  25,  "  Any  charge  under  this  Act  in  respect  of 
consideration  or  of  compensation  money,  or  of  purchase 
money,  or  of  the  value  of  land  conveyed,  may,  when 
the  parties  so  agree  and  the  commissioners  approve, 
be  made  for  a  principal  sum  and  interest,  or  for  a  series 
of  periodical  payments,  which,  at  the  termination  thereof 
at  the  period  specified,  shall  leave  the  manor  or  land 
discharged."     349. 

By  s.  26,  "  Whenever  by  the  provisions  of  the  Copyhold 
Acts  any  lord  or  tenant  is  authorised  to  raise  money  upon 
charge,  or  to  purchase  or  convey  any  land,  and  to  charge 
the  principal  or  the  purchase  money  or  the  value  upon 
a  manor  or  land,  then  the  expenses  incurred  about  the 
raising  of  such  money  upon  charge,  or  incurred  about  the 
purchase,  or  purchase  and  conveyance,  shall  (but  as  dis- 
tinct from  the  general  expenses  of  commutation  or 
enfranchisement)  be  considered  for  all  purposes  or  effects 
of  charging  as  part  of  the  principal  purchase  money  or 
value  to  be  charged."     360. 

By  s.  27,  "  All  other  charges  in  respect  of  expenses  ot 
proceedings  under  the  Copyhold  Acts  (except  the  expenses 
of  a  purchase  by  a  lord)  shall  be  for  such  poriod  as  the 
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arties  may  agree  and  the  commissioners  may  approve,  not  J***!11-. 

seceding  fifteen  years,  and  at  such  interest  as  stated  in 

lie  certificate  of  charge."     351. 

By  a.  28.  "  If.  by  reason  of  disputes  as  to  title,  it  shall  commu- 
appear  to  the  commissioners  to  be  uncertain  upon  what  fa  oert*in 

*  r  r  cun  grant 

person  the  order  to  pay  costs  or  expenses  should  be  made,  S'SS^for 
the  commissioners  may,  if  they  shall  so  see  fit,  grant  to  erPen**- 
the  person  entitled   to  receive   payment  of    such   costs 
cr  expenses  a  certificate  of  charge  upon  the  manor  or 
had,  as  the  case  may   be,   in   respect   of  which    such 
costs  or  expenses  were   incurred,   which   shall    operate 
m  all  respects  as  other  certificates  of  charge  under  this 
A*"    862. 

By  s.  29,  "  Every  charge  under  this  Act  shall  be  made  certificate 

by  a  certificate  under  seal    of  the   commissioners,   and 

countersigned  by  the  person  at  whose  instance  the  charge 

is  made,  to  be  called  a  certificate  of  charge  ;  and  if  such 

charge  shall  be  a  series  of  periodical  payments  which,  at 

the  termination  thereof  at  a  period  specified,  shall  leave 

the  manor  or  land  discharged,  such  series  shall  be  specified 

in  the  certificate  ;  but  if  the  charge  shall  be  a  principal 

sun  bearing  interest,  and  repayable  at  or  before  a  certain 

fotare  date,  or  after  a  certain  notice,  then  such  certificate 

shall  specify  the  whole  amount  of  principal  money  to  be 

charged,  and  shall  contain  a  proviso  declaring  that  such 

certificate  shall  be  void  on  payment  of  the  amount  thereby 

•wired,  with  any  arrears  of  interest  due  thereon,  at  a  time 

therein  appointed,  or  at  the  expiration  of  an  ascertained 

notice ;  and  such  certificate  shall  state  whether  the  charge 

wig  nude  in  respect  of  costs  or  expenses,  or  in  respect  of 

consideration  or  compensation  money,  and  may  specify  any 

place,  to  be  agreed  upon  between  the  parties,  as  the  place 

d  payment  of  the  principal  money  and  interest  charged  by 

*nch  certificate ;  and  the  manor  or  land  charged  thereby 

"By  be  described  bv  reference  to  the  enfranchisement 
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tP^rchL3  [And  as  regards  the  title  to  enfranchised  land,  it  is  now 
™«~tomaka  ©nacted  by  the  stat.  44  &  45  Vict.  c.  41,  s.  3  (Appendix), 
Sratonoln-  with  respect  to  contracts  for  sale,  so  far  as  a  contrary  inten- 
of  freehold  of  tion  is  not  expressed  therein,  made  after  the  31st  day  of 

enfranchised 

i*»d.  December,  1881,  that  "  (2)  Where  land  of  copyhold  or 

customary  tenure  has  been  converted  into  freehold  by  en- 
franchisement, then  under  a  contract  to  sell  and  convey 
the  freehold,  the  purchaser  shall  not  have  the  right  to  call 
for  the  title  to  make  the  enfranchisement "]  (a).     359a. 


(a)  Infra,  par.  1627. 


161 


TITLE  IV. 

•  INTERESTS     OF    FREEHOLD   DURATION  ;    AND,  FIRST,  OF 

FREEHOLDS  OF   INHERITANCE. 


CHAPTER  L 

FREEHOLD   INTERESTS  AND   INTERESTS   LESS   THAN  FREE- 
HOLD  DISTINGUISHED. 

As  estate  or  interest  of  freehold  duration  is  an  estate  or    part  ii. 

T.  4,  Ch.  1. 

mter«rt  in  lands  or  tenements,  which  may  endure  for  ever,  — -■-    * 

7  J  Definition  of 

<* is  limited  to  endure  for  a  life  or  lives,  or  for  some  g^JJJf of 
^certain  period  that  may  last  for  the  life  of  the  grantee  dm*°*- 
*some  other  person  at  least,  without  being  confined  to  a 
ffren  number  of  years  (a).    360. 

An  interest  confined  to  a  given  number  of  years,  how-  ^Jj^10^ 
«*r  many  they  may  be  (as  10,000  years),  is  an  interest tioni1* 
**  than  freehold,  a  term  for  years,  a  chattel  interest,  a 
<*tttel  real  (b).    361. 

In  order  rightly  to  understand  this  subject,  it  is  neces- 
a**yto  observe,  that  the  ownership  of  which  lands  and 
***ments  are  susceptible,  whether  it  be  merely  legal, 
**tt\j  equitable,  or  both  legal  and  equitable  (c),  is  of  as 
**bmted  duration  as  the  lands  and  tenements  themselves. 
Aad  tins  ownership,  and  the  duration  thereof,  are  respec- 
***d?  capable  of  being  divided  into  an  indefinite  number 
**  •ccessive  parts  and  periods  of  duration  ;  as  where  one 

W  ke  Co.  Litt.  48  b ;  Barton,  {b)  See  supra,  par.  6. 

***  (c)  See  infra,  Tit  8. 
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t^ch!  V.  person  is  to  have  lands  or  tenements  for  his  life,  and, 
his  decease,  another  person  and  the  heirs  of  his  bodri 
to  have  such  lands  or  tenements ;  and,  after  his  dc 
and  failure  of  heirs  of  his  body,  a  third  person  is  to 
the  same  for  his  life,  or  for  ever.  When  so  divided, 
of  these  successive  parts  constitutes  an  interest  of 
duration,  or  an  estate  of  freehold  (a).     362. 

But,  besides  the  three  kinds  of  ownership  to  which 
have  alluded,  namely,  merely  legal,  merely  equitable, 
both  legal  and  equitable,  there  is  another  kind  of  ini 
which  is  commensurate  with  the  duration  of  lands  at 
tenements,  namely,  the  rightful  possession.  This  may  ba 
either  conjoined  with  any  of  the  three  kinds  of  ownership 
or  it  may  exist  apart  from  them,  so  as  to  constitute  a  &- 
tinct  interest  When  it  has  this  separate  existence,  it  > 
deemed  personal  property,  a  mere  chattel  interest,  although 
as  savouring  of  the  land,  which  is  real  property  or  realty, 
it  is  denominated  a  chattel  real,  as  distinguished  from  I 
chattel  personal.    363. 

The  rightful  possession  of  things  real,  when  thus  form* 
ing  a  distinct  interest,  and  the  ownership  of  chattel 
personal,  and  the  duration  of  such  possession  or  owner- 
ship, may,  like  the  ownership  of  things  real  and  the 
duration  thereof,  be  respectively  divided  into  an  indefinite 
number  of  successive  parts  or  periods  of  duration.  Bui 
here  a  wide  and  essential  distinction  exists  as  to  the  suc- 
cessive parts  or  the  successive  periods  of  duration.  The 
ownership  of  things  real  can  only  be  divided  into  parte  oi 
the  measure  of  freehold,  that  is,  estates  for  life,  and  estaia 
of  inheritance.  The  rightful  possession  of  things  real 
when  existing  apart  from  the  ownership  of  things  real 
can  only  be  granted  or  devised  for  terms  of  years :  whik 
the  ownership  of  chattels  personal  may  be  granted  or  b» 

(a)  Bee  Smith's  Executory  Interests  annexed  to  Fearne,  Fart  1,  c  8, 
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■eathed  for  any  periods,  for  life,  or  for  years,  or  otherwise,  TpJBc"i 
abject  to  the  operation  of  the  rule  against  perpetuities,  '  '  '  ' 
nd  the  distinctions  of  which  we  shall  speak  hereafter  (a). 

This  distinction  between  the  portions  or  periods    of 

titration  for  which  the  ownership  of  things  real  may  be 

panted  or  devised,  and  the  portions  or  periods  of  duration 

fir  which  the  rightful  possession   of  things  real  may  be 

granted  or  devised,  or,  in  other  words,  between  the  parts 

bio  which  the  ownership  of  things  real  may  be  divided, 

ad  the  parts  into  which  the  rightful  possession  of  things 

reel,  when  constituting  a  distinct  interest  as  a  chattel  real, 

may  be  divided,  forms  the  distinction  in  point  of  essence 

between  real  property  and  terms  for  years,  and  the  infallible 

criterion  as  regards  the  manner  of  their  creation.     Thus,  a 

devise  of  land  to  or  in  trust  for  a  person  indefinitely  or  for 

life,  or  to  or  in  trust  for  him  and  the  heirs  of  his  body  or 

to  heirs,  confers  upon  him  the  ownership  of  the  land, 

cither  legal  or  equitable,  or  both  legal  and  equitable,  giving 

Urn  a  freehold  estate  and  real  property.     But  a  devise  of 

lend  to  or  in  trust  for  a  person  for  years,  though  it  be  for 

10,000  years,  only  confers  upon  him  the  rightful  posses- 

■on,  either  legal  or  equitable,  or  both  legal  and  equitable, 

which  is  quite  distinct  from  and  collateral  to  the  ownership 

of  the  land,  and  is  a  mere  chattel  interest,  term  for  years, 

«*  chftttel  real,  which,  if  he  dies  without  having  disposed  of 

iky  will,  passes,  not  to  his  heir,  on  whom  his  undisposed- 

of  ml  estate  would  devolve,  but,  like  the  rest  of  his 

ttdispoaed-of  personalty,  to  his  executor  or  administrator. 

The  land  itself  is  in  words  granted  or  devised  in  each  case  ; 

Iwt,  in  the  former  case,  the  ownership  of  the  land  is  given, 

*  freehold  estate  is  created,  and  the  grantee  or  devisee 

fcfa  real  property ;  while,  in  the  latter,  the  possession 

•fy  i  given,  a  term  for  years  only  is  created,  and  the 

(0)  Part  II.  Tit,  9,  c,  1,  s.  2. 

H2 
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^4^cb\  gpsnte*  0T  devise©  takes  only  a  chattel  interest,  a  chattel 
real,  a  thing  personal.  This  distinction  is  strikingly  exem- 
plified by  the  two  cases  of  a  grant  or  devise  of  land  to  a< 
person  for  life,  and  a  grant  or  devise  of  land  to  a  perrt 
for  ninety-nine  years,  if  he  shall  so  long  live.  Here  tbe 
land  itself  is  in  each  case  granted  or  devised  in  words, and; 
the  eventual  duration  of  the  two  interests  must  be  exactly 
alike  ;  but,  in  the  first  case,  the  grantee  takes  a  portion  rf 
the  ownership  of  which  the  land  is  susceptible,  a  freehold^ 
a  real  estate  ;  while,  in  the  latter,  he  takes  only  a  portwi  1 
of  the  possession  of  which  the  land  is  susceptible,  a 
term  for  years,  a  chattel  interest,  a  chattel  real,  a  thing 
personal.     365. 

a  freehold        An  estate  of  freehold  cannot  be  created  out  of  an  estate 

cannot  be 

created  oat  less  than  freehold  ;  so  that  an  estate  of  freehold  cannot  be 

of  an  estate 

fTOhoid      devised  out  of  a  term  of  years,  however  long  the  term  may 
be  (a).    366. 

The  ownership  of  estates  of  freehold  duration  is  termed 
"  seisin,"  and  the  owners  are  said  to  be  "seised  "  or  pos- 
sessed thereof.  The  ownership  of  chattels,  real  or  personal, 
is  termed  "  possession/9  and  the  owners  are  never  said  to 
be  "  seised,"  but  to  be  "  possessed "  thereof.  Seisin  is 
either  in  deed,  that  is,  actual,  or  in  law,  that  is,  constrno- 
tive(6).  367. 
k^Ccef  Estates  of  freehold  are,  either,  I.  Freeholds  of  inherfc- 
hSfdfSot  of  ance ;  or,  II.  Freeholds  not  of  inheritance  (c).    868. 

inheritance. 

(a)  1  Cruise  T.  8,  c.  1,  §  34.  {e)  2  Bl.  Com.  104, 120 ;  1  Craee 

(&)  Co.  Litt.  17  a,  266  b,  1.  T.  1,  §  39. 
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CHAPTER  II. 

OF  FREEHOLDS   OF   INHERITANCE. 

A  freehold  of  inheritance  is  an  estate  which,   on  the    partii. 

-  T.  4,  Ch.  2. 

mm  of  the  first  taker,  devolves  to  his  heirs  general  or 

~„  Definition 

fttedal      369.  of  a  freehold 

*  of  inherit- 

Freeholds  of  inheritance  are  either,  I.  Fees  simple ;  or, anoe- 
n.  Limited  fees  (a).     370. 


Section  I. 
Of  an  Estate  in  Fee  Simple. 

In  the  sense  in  which  the  term  is  ordinarily  and  properly  P^12I*8T14' 
used,  an  estate  in  fee  simple  (or,  as  it  is  frequently  termed  DefinitUm, 
for  brevity,  a  fee)  is  an  absolute  estate  of  inheritance,  clear  ^Se68***0 
of  any  condition,  limitation,  or  restriction  to  particular  mavle' 
tars,  and  descendible  to  the  heirs  general,  whether  male 
or  female,  lineal  or  collateral  (b).     But  in  another  sense,  in 
*hich  the  term  is  sometimes  used,  an  estate  in  fee  simple 
u  in  estate  of  inheritance  descendible  to  the  heirs  general, 
whether  male  or  female,  lineal  or  collateral.    In  this  sense, 
*  fee  ample  nfty  be  given  in  such  a  manner  as  to  be 
abject  to  be  defeated  in  a  given  event  (c).     371. 

1  In  order  to  create  by  deed  an  estate  in  fee  simple  in  y^rd* 

,  J  r  "heire" 

"four  of  a  private  individual,  as  distinguished  from  a  JJJ^uJ1 'J* 
°Mporation,  it  [was  formerly]  necessary  to  use  the  word  SSte^w 
>»«;  as,  to  A.  and  his  heirs  (d).    372.  bydoed- 

W  1BL  Com.  104.  104  ;  BurtoD,  §  14, 16  ;  1  Cruise  T. 

M See  Co.  Litt.  1  b  ;  Litt.  8.  293;  1,  f  41. 
^Com.  106  ;  Burton,  §  14.  (d)  Co.  Litt.  8  b,  9  a ;  Lueas  v. 

W  Sec  Co.  Litt  lb;  2  Bl.  Com.  Brandreth  (No.  2),  28  Beav.  274. 


166  OF  AN  ESTATE  IN  FEE  SIMPLE. 

^h"'  T'i4'  [That  rule,  however,  is  altered  by  stat.  44  &  45 
c.  41,  s.  51  (Appendix),  which  enacts  with  respect  to 
executed  after  the  31st  day  of  December,  1881,  that  aift 
deed  it  shall  be  sufficient  in  the  limitation  of  an  estate  in 
simple  to  use  the  words  in  fee  simple  without  the  w<hI 
heirs  "  ;  so  that  now,  either  the  word  heirs  or  the  woA 
in  fee  simple  must  be  used.]     372a. 

[And  that  rule  admitted]  of  a  few  exceptions  :  thus— 
E»*ptiM».       1.  If  one  coparcener  or  joint  tenant  in  fee  releases  iff 
by  one        his  right  to  another,  it  will  pass  a  fee  without  the  won 
or  joint       heirs  ;  because  by  discharging  the  claims  of  the  one,  the 

tenant  to  J  °     °  .  /  \ 

another.      release  causes  the  other  to  have  the  whole  in  fee  (*> 

373. 
2.  in  owe  of      2.  If  one  coparcener  grants  a  rent  to   the  other  for 
©quality  of    equality  of  partition,  an  estate  in  fee  simple  in  the  rent  will 

partition.  ..        • 

pass  without  the  word  heirs,  as  the  rent  comes  in  lieu  of 

the  inheritance  (6).    374. 
3  in  re.  3.  In  releases  that  enure  by  way  of  extinguishment  or 

m!tt«  ie      ky  way  of  mitter  le  droit,  the  word  heirs  is  not  necessary 
droit-         to  create  a  fee  simple  (c).     375. 
JW  ..  II-  Tta  word  heirs  need  not  be  used  in  a  vrill  to  creito 

"heira'not 

an  estate  in  fee  simple  (d);  but  still,  in  the  case  of  wiHi 
made  before  the  year  1838,  it  is  necessary  that  there  should 

intention  w    i  •      i  •       j  •  n  •     j        j  •  j  •  /»  *«• 

pass  a  fee     be  some  indication  oi  an  intention  to  give  a  tee,  in  or 
aary  under    connected  with  the  gift  itself  (e).    376. 

oldlaw.  #  &  v  ' 

what  are         With  regard  to  the  question  what  are  sufficient  indict- 

indioatione.  tions  of  such  an  intention,  as  a  general  rule,  a  devise  to  * 

person  indefinitely,  or  to  him  and  his  assigns,  only  gave 

him  an  estate  for  life  (/),  even  though  made  in  substitution 

{a)  Co.  Litt.  9  b  ;  4  Cruise  T.  32,  (d)  Co.  Litt.  9  b  ;  6  Cruise  T.38, 

c.  21,  §  7  ;  2  Pros.  Shep.  T.   327,  c.  11,  §  2. 

346  ;  Burton,  §  67.  (e)  Sec2  Jarm.  Wills, 2nd ed. 219; 

(b)  4  Cruise  T.  32,  c.  21,  §  7;  Morri*  v.  Lloyd,  3  Hurl.  &  Colt. 
Co.  Litt.  10  a.  141. 

(c)  4  Cruise  T.  32,  c.  21,  §  8  ;  Co.  (/)  6  Cnnse  T.  38,  c.  18,  § 9;  C<x 
Litt.  9  b.  See  infra,  Part  III.  T.  12,  Litt.  9  b ;  Burton.  §  284  ;  2  Jmn- 
c.  2,  s.  8.  Wills,  2nd  ed.  219  :    Hardtoj  *- 


necessary  in 
a  will;  but 
an  indica- 
tion of 
intention  to 
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Vst  a  devise  in  fee,  whether  by  way  of  conditional  limita-  *?•  "• T- 4» 

tion  or  by  way  of  revocation ;  as  where  a  testator  devised 

in  fee  by  his  will,  but  revoked  the  devise,  and  gave  the 
property  to  another  person  indefinitely  by  a  codicil  (a). 
Bat- 
1.  Any  words  in  or  connected  with  the  rift  itself  suffi-  i.  inten. 

...  .  .  tion  to  give 

aently  indicative  of  an  intention  to  give  the   whole  of  {Jf£Jjj£le 


testator's  interest,  would  give  the  devisee  a  fee  (b). 
a  devise  to  a  person  "  in  fee  simple,"  or  "  to  him  for 
e?er,"  or  u  to  him  and  his  successors,"  or  *'  to  him  and  his 
Hood,"  or  "  to  him  and  his,"  or  to  a  person  generally  "to 
give,  sell,  or  to  do  what  he  pleases  with  it,"  wtmld  always 
give  him  the  fee ;  but  a  devise  to  a  person  expressly  for 
life,  with  a  power  of  disposal,  would  only  give  an  estate  for 
life,  with  a  power  to  dispose  of  the  reversion  (c).  Again, 
4e  words  a  all  my  real  property,"  or  "  all  right,  title,  and 
interest,"  or  "all  property,"  will  carry  an  estate  in  fee 
•unple  (d).  So,  also,  will  the  word  "  remainder  "  or  "  re- 
version," after  a  disposition  of  a  particular  estate  (i).  So 
4e  word  "  part "  or  "  share,"  or  "  undivided  quarter,"  as 
denoting  the  testator's  interest,  carries  the  fee  (/).  And  the 
words  "all  my  estate,"  or  u  my  estate,"  or  "estates,"  occur- 
ring among  the  very  words  of  gift,  pass  a  fee  simple  (g), 
unless  the  word  estate  is  used  as  unequivocally  descriptive 
merely  of  the  lands  devised,  and  not  of  the  interest  in 
&em  (A).  Wherever  it  is  possible,  however,  the  Courts,  in 
effectuation  of  the  real  intention  of  the  testator,  will  con- 

MtkrU.  10  Exch.  819  ;  Bolton  v.  {e)  6  Cruise  T.  38,  c.  11,  §  47  :  2 

JWta,  L.  R.  5  Ex.  145.  Jarm.  Wills,  2nd  ed.  234. 

ftf)  Doe  d.  Brodbclt,  12  Moore  (f)  Burton,  §  288  ;  2  Jarm.  Wills, 

***  C.  C.  116.  2nd  ed.  235 ;  see  Re  Arnold's  Estate, 

(b)  6  Cruise  T.  38,  c.  11,  §  2,  9.  33   Beav.   163,    where    the   word 

(<•)  Burton,  §  290  ;  Co.  Litt.  9  a;  "  moiety  "  was  used  ;  Manning  v. 

tin.  &  586 ;  6  Cruise  T.  38,  c.  13,  Taylor,  L.  R.  1  Bx.  235. 

V;  3  Jarm.  Wills,  2nd  ed.  225.  {g)  6'  Cruise  T.  38,  c.  11,  §  24  ; 

<*>   6  Cruise  T.  38,  c.  11,  §  33,  Burton,  §  286  ;  2  Jarm.  Wills,  2nd 

>     3  Jarm.  Will*  2nd  ed.  233 ;  ed.  226,  228—9. 

t.  Cooper,  2  Drew  7.  {h)  See  6  Cruise  T.  38,  c.  13,  §  35. 
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ch""?*!4*  8*irue  ^e  word  estate  as  referring  to  the  interest  of  i 
testator  as  well  as  to  the  land  itself.  And  the  circumsfcan 
of  the  testator  being  described  as  in  the  occupation  of  ti 
estate,  is  not  enough  to  make  the  word  "  estate  "  a  m& 
description  of  locality  ;  as  where  the  testator  uses  tl 
expression  "  my  estate  that  I  now  live  in  "  (a).  Nor  wtl 
circumstance  of  the  estate  being  referred  to  as  called  by 
certain  name  (b).  And  under  a  devise  of  "  all  that  far 
or  estate  I  bought  of  A.,  containing  about  twenty  acre 
situate  at,  etc.,  and  in  the  occupation  of,  etc.,"  or  "all  it 
estates  in  the  occupation  of,  etc.,  in  the  parish  of,  etc," 
was  held  that  the  devisee  took  a  fee  simple  (c).  The  woi 
"perpetual,"  however,  as  applicable  to  an  advowson, 
only  descriptive  of  the  things  devised,  and  not  of  t! 
quantum  of  interest  (d).     377. 

2.  Where  a  devise  is  made  without  any  words  of  limit 
tion,  and  without  any  indication  that  the  devisee  shoo 
only  take  for  life,  but  the  testator  imposes  upon  the  devis 
the  obligation  (whether  legal  or  only  moral)  of  making  a 
payment,  whether  annual  or  in  gross,  and  whether  great 
small,  in  consequence  of  which  he  might  be  a  loser  if  t 
interest  devised  to  him  ceased  with  his  life,  inasmuch 
he  might  not  enjoy  the  estate  long  enough  to  enable  h 
to  reimburse  himself,  he  will  take  a  fee.     But  where  1 
charge  is  thrown  entirely  on  the  land  devised,  the  devi 
will  not  take  the  fee,  as  in  that  case  he  can  be  no  loser 
taking  for  life  only  (e).    378. 


2.  Duty  of 
making  a 
payment. 


{a)  Doe  d.  Pottow  v.  Fricker,  6 
Exch.  510. 

(b)  Burton,  §  287. 

(c)  See  Burton,  §  289  ;  Burton,  v. 
White,! Exch. 720;  Whiter, Coram, 
3  K.  &  J.  652. 

{d)  6  Cruise  T.  38,  c.  13,  §  35  ; 
Burton,  §  289  ;  2  Jarm.  Wills,  2nd 
ed.  236. 

{e)  Co.  Litt.  9  a  ;  6  Cruise  T.  38, 


11,  §55,  62,  66,  and  c.  13,  § 
29  ;  Burton,  §  291  ;  2  Jarm.  W 
2nd  ed.  220,221;  Winterv.  Pern 
9  CI.  &  Fin.  606  ;  Eatt  v.  Imgfo 
4  H.  L.  Cas.  653  ;  Doe  <L  Sam 
Garllck,  U  Mees.  &  W.  698;  Bl 
*tim  v.  Warburton,  2  K.  &  J.  40 
Furnouyh  v.  Stock,  11  Exch.  3 
Burton  v.  Power*,  3  K.  &  J.  17 
Lloyd  v.  Jackson,  L.  fi.  1  Q. 
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*  A  devise  generally,  with  a  limitation  over  if  the  de-  ^"2-  *.  *» 
~"  dies  under  age,  will  give  the  prior  devisee  an  estate  in     j^^ 
fc  ample  (a)  ;  for,  if  the  prior  devisee  were  only  to  take  ^jE*** 
*  estate  for  life,  the  time  of  his  death  must  be  immaterial  SS^^y 
to  tie  devise  over.     Indeed,  the  prior  devisee  will  take  a^^noeB. 
to,  if  there  is  a  devise  over  before  any  given  period  or 
ttder  any  given  circumstances ;  because  if  the  property 
wis  to  go  over  in  a  specified  event,  it  must  be  taken  to 
kve  been  intended  that  it  should  never  go  over  in  any 
after  (4).    379. 
4  Under  a  devise  to  trustees,  and  their  heirs,  "  upon  4.  d*™  in 

r        fee  to 

trust  for  the  use  and  benefit  of  "  a  person,  his  interest  is  trustees. 
co-extensive  with  theirs,  and  therefore  he  takes  an  equita- 
ble fee  (c).  .380. 

5.  The  general  rule,  under  the  old  law,  is,  that  trustees  ^£u^^ 
tike  as  great  an  estate  as  the  purposes  of  the  trust  require,  by  trustee8- 
•nd  no  more  (d).    Hence,  even  under  the  old  law,  where  t^^ 
kuids  were  devised  to  trustees  for  the  purpose  of  performing  SJ™"118  a 
toy  trusts  which  required  the  absolute  property,  an  estate 
to  fee  ample  would  pass  to  the  trustees  without  any  words 
of  limitation  (e).     And  in  the  case  of  a  devise  to  trustees 
for  sale,  though  only  a  part  of  the  inheritance  was  required 
to  be  sold,  yet  the  Court  considered  them  as  trustees  of  the 
whole  inheritance  (/).    But,  on  the  other  hand,  in  cases  not 
within  the  stat.  1  Vict.  c.  26,  where  there  is  a  devise  for 
trustees  for  particular  purposes,  even  with  words  of  limita- 
tion or  other  expressions  which,  in  the  case  of  a  devise  to 


W;  2Q.  B.  (Ex.  Ch.)  269 ;  Bolton 
*•  **•*,  LB.5EZ.  146  ;  Pick- 
"**.fy«tfer,L.  R.  6  Ex.  190  ;  7 
*Mb.Ch.)106. 

(■)  6  Croiae  T.  38,  c  11,  §  74, 
7M  Jtnn.  Wills,  2nd  ed.  223. 

(1)  I*  re  Harrison's  Estate,  L.  R. 

5  Alamos. 

W  Mm*  r.  Clegkern,  10  Beav. 
^Iifinned  onftppeal,  17L.  J.400. 


(d)  Burton,  §  294  ;  2  Jarm.  Wills, 
2nd  ed.  251  ;  Adam*  v.  Adam*,  6  A. 
&  E.  (N.  S.)  860 ;  Creatm  v.  Crea- 
tor, 3  D.  M.  &  G.  386  ;  Stevenson  v. 
Mayor  of  Liverpool,!,,  R.  10Q.B.  81. 

(e)  6  Cruise  T.  38,  c.  11,  §  78 ; 
Burton,  §  2JJ2  ;  2  Spence's  Eq.  Jur. 
295  ;  In  re  Bird's  Trusts,  L.  R.  3 
Ch.  D.  214. 

(/)  2  Spence's  Eq.  Jur.  295. 
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ch'  JVi  4'a  P61,8011  f°r  bis  own  benefit,  would  carry  the  fee,  the  C 
will  consider  the  legal  estate  as  vested  in  the  trust* 
long  as  the  execution  of  the  trust  requires  it,  and  no  loi 
and  will  therefore,  as  soon  as  the  trusts  are  satisfied, 
sider  the  legal  estate  as  vested  in  the  persons  wh 
beneficially  entitled  to  it  (a).  And  hence,  where 
were  devised  before  the  stat.  1  Vict.  c.  26,  to  trustee 
their  heirs,  in  trust  to  permit  A.  to  take  the  renti 
profits  during  his  life,  with  a  proviso  that  they  shook 
an  annuity  to  another  person,  A.  took  the  legal  estat 
the  death  of  that  person  in  A.'s  lifetime  (6).    381. 

But  the  rule  mentioned  in  the  preceding  paragraph 
not  apply  to  a  deed.  A  grant  to  trustees  and  their 
gives  them  the  fee,  notwithstanding  any  implied  inte 
that  they  should  take  a  less  estate  (c).    382. 

New  uw  a«       III.  In  regard  to  wills  made  since  the  commenoem 

to  persons 

taking  a  fee.  the  year  1838,  it  is  enacted  by  the  stat.  1  Vict  c.  26, 
that  "  where  any  real  estate  shall  be  devised  to  any  p 
without  any  words  of  limitation,  such  devise  shall  be 
strued  to  pass  the  fee  simple  or  other  the  whole  esta 
interest  which  the  testator  had  power  to  dispose  of  b; 
in  such  real  estate,  unless  a  contrary  intention  appej 
the  will."  By  this  enactment  the  rule  of  law  is  rev< 
An  indefinite  devise  now  prima  facie  imports  a  devi 
fee,  while  such  a  devise,  before  the  year  1838,  primd 
imports  a  devise  for  life  only.  By  s.  30  it  is  further  em 
that,  "  where  any  real  estate  (other  than  or  not  be 
presentation  to  a  church)  shall  be  devised  to  any  trus 
executor,  such  devise  shall  be  construed  to  pass  ft 
simple  or  other  the  wholG  estate  or  interest  which  tb 
tator  had  power  to  dispose  of  by  will  in  such  real  c 


(a)  1  Cruise  T.  12,  c.  1,  §  28  ;  (N.  S.)  860. 

Burton,  §  294  ;  Co.  Litt.  290  b,  n.  (e)  Cooper  v.  Kynock,  L.  B 

1,  VIII.  Ap.  39& 

(b)  Adams  v.  Adamt,  6  A.  &  E. 


k 
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i 

unless  a  definite  term  of  years,  absolute  or  determinable,  or  **  XJ-  *•  *» 
an  estate  of  freehold,  shall  thereby  be  given  to  him  ex- 
preasly  or  by  implication.''  And  by  s.  31  it  is  further 
enacted,  "that  where  any  real  estate  shall  be  devised  to  a 
trustee,  without  any  express  limitation  of  the  estate  to  be 
taken  by  such  trustee,  and  the  beneficial  interest  in  such 
real  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall 
not  be  given  to  any  person  for  life,  or  such  beneficial  in- 
terest shall  be  given  to  any  person  for  life,  but  the  purposes 
of  the  trust  may  continue  beyond  the  life  of  such  person, 
such  devise  shall  be  construed  to  vest  in  such  trustee  the 
fee  simple,  or  other  the  whole  legal  estate  which  the  tes- 
tator tad  power  to  dispose  of  by  will  in  such  real  estate, 
™  uot  an  estate  determinable  when  the  purposes  of  the 
towtahall  be  satisfied."    383. 

* '•  It  will  be  seen  in  a  subsequent  page,  that,  in  con-  Fee  under 
*9a0aceof  the  rule  in  Shelley* 8  case,  a  person  may  take  an  &*&• 
*&•&  in  fee  simple,  by  virtue  of  a  limitation  of  a  freehold 
wittOiQ^  followed  by  a  remainder  to  his  heirs  (a).    384. 


Section  II. 
yf  Limited  Fees :  and  First,  of  Base  or  Qualified  Fees. 
A  limited  fee  is  an  estate  which  is  either  descendible  to  p*.  u.  t.  a, 

Cm.  2,  8.  2. 

betts  of  a  certain  class  or  heirs  sustaining  a  certain  character  — 

i  .  .....  Definition  of 

oofy,  or  is  subject  to  some  condition,  limitation,  or  restric-  umited  fees, 
tioo,  which  may  abridge  its  duration.     385. 
Limited  fees  are  of  four  kinds :  They  are  of 

four  kinds. 

1.  Base  or  qualified  fees. 

2.  Fees  subject  to  a  condition  subsequent  or  conditional 
imitation. 

<£-  Fees  conditional  at  the  common  law. 

(a)  See  infra,  Sect.  4. 
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Deflmti^Tof     ^  ^ase  or  qualified  fee  is  an  estate  which  is  descend! 

quSXedfee.  **>  the  heirs  general,  but  subject,  either  in  terms  or 
operation  of  law,  to  a  limitation  or  qualification  whi 
serves  to  mark  out  the  bounds  of  such  estate,  so  as 
render  it  determinable  in  a  given  event  before  the  fiulis 
of  heirs  general.     As  where  land  is  given  to  A.  and  1 
heirs,  tenants  of  the  manor  of  Dale,  or  to  A.  and  his  hei 
so  long  as  B.  has  heirs  of  his  body  (a) ;  or  where  a  peno 
by  means  of  an  imperfect  alienation  of  a  tenant  in  tail,  h 
an  estate  to  himself  and  his  heirs  so  long  as  the  tenant 
tail  shall  live  or  there  shall  be  issue  inheritable  under  t 
entail  (6).    386. 

Rights  and       The  proprietor  of  a  base  or  qualified  fee  has  the  sai 

powen  of  *■       *■  A 

owner.  rights  and  privileges  over  his  estate  till  the  qualificati 
upon  which  it  is  limited  is  at  an  end,  as  if  he  were  ten* 
in  fee  simple  (c).     387. 

stat.  45&4G      [And  further  by  virtue  of  stat  45  &  46  Vict.  c.  38,  s. 

Vict  c  38 

«.  58.  'The  (Appendix),  a  person  entitled  to  a  base  fee,  although 
Act,  1882.  reversion  is  in  the  Crown,  and  so  that  the  exercise  by  1 
of  his  powers  under  that  Act  binds  the  Crown,  and  als< 
tenant  in  fee  simple,  with  an  executory  limitation,  gift, 
disposition  over,  on  failure  of  his  issue,  or  in  any  ot 
event,  have  each,  when  the  estate  or  interest  of  each 
them  is  in  possession,  the  powers  of  a  tenant  for  life  un 
that  Act,  and  its  provisions  referring  to  a  tenant  for  1 
either  as  conferring  powers  on  him  or  otherwise,  an< 
a  settlement,  and  to  settled  land,  extend  to  each 
them,  and  to  the  instrument  under  which  his  estate 
interest  arises  and  to  the  land  therein  comprised.]  387a. 

(«i)  See  2  Bl.  Com.  109  ;  1  Cruise      §  715. 
T.  1,  §  7«— 79,  and  T.  2,  c.  2,  §  10,  {b)  See  infra,  par.  428. 

41  ;  1  Pres.  Shep.  T.  107  ;  Burton,  (<•)  1  Cruise  T.  1,  §  80. 
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Section  III. 

Of  Fees  subject  to  a  Condition  Subsequent  or  Conditional 

Limitation. 

A  fee  subject  to  a  condition  subsequent  or  a  conditional  p*  !J-  J-34 

limitation  is  an  estate  which  is  descendible  to  the  heirs 

general,  but  subject  to  the  destructive  operation  of  a 
condition  subsequent  (a),  or  a  conditional  limitation  (b) 
subjoined  to  the  clause  whereby  such  estate  is  created.  It 
will  be  perceived  that  this  kind  of  fee  is  included  in  the 
second  definition  which  has  been  given  in  the  first  section, 
as  a  definition  of  an  estate  in  fee  simple,  in  the  sense  in 
which  the  term  "  fee  simple  "  is  sometimes,  though  impro- 
perly, used.    388. 


Section  IV. 

Of  Conditional  Fees  at  the  Common  Law. 
A  conditional  fee  at  the  common  law,  was    .an  estate  *?•  "•  T«4» 

. .  '  Ch.  2, 8. 4. 

which  was  given  to  a  person  and  the  heirs  of  his  body,  and     ^.^  of 
^  to  his  heirs  general.     The  Courts,  which  so  greatly  JS^. 
loured  alienation,  treating   these   fees  as  subject  to  aftj"*^5* 
condition  that  the  donees  had   issue  inheritable   to   the  $£oi£u«» 
^te,  held,  that,  when  the  donee  had  any  such  issue,  the  ^nSJ?n* 
condition  was  performed,  and  the  estate  became  absolute 
to  the  extent  of  enabling  the  donee  or  his  issue  to  alien  or 
charge  the  land,  and  thereby  bar  not  only  the  issue  of  the 
donee,  but  also  the  donor  of  his  right  to  the  estate  on 
Mure  of  issue.     But  if  the  donee  had  no  issue  inheritable 
to  the  estate,  or  if  neither  he  nor  his  issue  aliened,  as  the 

W  toerapra,  par.  164.  (b)  See  supra,  par.  168—171. 
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Learning  of 
conditional 
fee*  still 
neoeftMiy. 


^h"'  8*4'  ^an(^  could  descend  to  no  other  person  by  the  terms  of  th 
grant,  it  reverted  to  the  donor  on  failure  of  issue  (a).  88 

If  the  donee  of  a  conditional  fee  aliened  the  lands  befell 
issue  had,  and  afterwards  had  issue,  the  issue  were  buret 
But  such  alienation  did  not  bar  the  donor's  right  of 
reverter,  whenever  there  happened  to  be  a  failure  of 
issue  (6).    390. 

The  learning  of  conditional  fees  is  necessary  to  b 
known  ;  first,  as  explanatory  of  the  origin  of  entails ;  lal 
secondly,  because  it  is  applicable  to  such  inheritmov 
descendible  to  the  heirs  of  the  body  alone  of  the  penal 
to  whom  they  are  given,  as  are  not  within  the  statute  of 
entail ;  such  as  annuities  (c).     391. 

Where  a  devisee  would  take  an  estate  tail,  either 
expressly  or  by  implication,  if  the  property  were  entailable, 
he  will  take  a  fee  conditional  if  the  property  is  copyhold 
of  which  there  is  no  custom  of  entail ;  and,  in  such  case,  if 
he  is  also  the  heir  at  law  of  the  devisor,  and,  as  such,  htf 
the  possibility  of  reverter,  the  fee  conditional  will  merge  in 
that ;  so  that  on  the  death  of  the  testator  he  will  be  seised 
in  fee  simple  (d).    392. 


Fee  condi- 
tional in 
copyholds. 


Section  V. 

Of  Fees  TaU. 

ft.  ii.  t.  4,  From  the  mode  of  construing  conditional  fees  adopted 
— '——  by  the  Courts,  the  purposes  for  which  they  were  intended 
fe«  tail,      were  completely  frustrated ;  and  therefore  the  nobility,  fr 


(a)  Co.  Litt.  19  a,  191  a,  n., 
VI.  7,  241  a,  n.  4,  290  b,  n.  1,  V.  1, 
326  b,  n.  1,  IV. ;  2  Bl.  Com.  110, 
111 ;  1  Cruise  T.  2,  c.  lf  §  4,  5,  7 : 
Burton,  §  641—2. 

(b)  1  Cruise  T.  2,  c  1,  §  6 ;  Co. 


Litt.  326  b,  n.  1  ;  327  a,  1. 

(e)  2  Bl.  Com.  Ill ;  Co.  Ii* 
19  a. 

(d)  Burton,  §  1284,  Doe  d.  Simf 
son  v.  Simpson,  4  Bing.  N.  C.  83$ 
6  Scott,  770. 
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r  to  perpetuate  their  possessions  in  their  own  families,  ^l\-  J- *» 

ured  the  statute  of  Westm.  2, 13  Edw.  1,  usually  called  — 

Statute  de  Donis  Conditionalibus,  to  be  made  (a).     By 

;  statute,  it  was  in  effect  enacted,  that  the  intention  of 

donor  should  be  observed,  so  that  the  donee  should  not 

e  the  power,  by  alienation,  of  barring  the  right  of  his 

le,  if  any,  or  of  the  donor,  if  there  should  be  no  issue, 

if  such  issue  should  fail.     In  the  construction  of  this 

fate,  the  Judges  held,  that  the  donee  took  a  particular 

ate  which  they  denominated  fee  tail,  and  that  the  donor 

d  an  ultimate  fee  simple  left  in  him  expectant  upon  the 

termination  of  such  particular  estate  (6).    A  fee  tail  or  Definition 

i  estate  tail  is   therefore  an   estate   descendible   exclu-    a  w 

rely  to  the  heirs  of  the  body  or  lineal  descendants  of  the 

won  to  whom  it  is  given,  in  things  within  the  Statute 

i  Donis  (c).    393. 

Estates  tail  are  either  generator  special.    An  estate  tail  Estates  tail, 

mend  is  an  estate  which  is  descendible  to  all  the  heirs  of  special. 

fe  body,  or  all  the  heirs  male  of  the  body,  or  all  the  heirs 

mule  of  the  body,  of  a  sole  tenant  in  tail,  by  or  on  whom- 

wrer  begotten  ;  so  that,  however  often  he  or  she  may 

any,  his  or  her  issue  generally,  or  issue  male  or  issue 

untie  by  each  marriage,  are,  in  successive  order,  capable 

f  inheriting  :  as,  where  land  is  given  to  A.  and  the  heirs 

f  his  or  her  body,  or  the  heirs  male  of  his  or  her  body, 

r  die  heirs  female  of  his  or  her  body.     An  estate  tail 

pedal  is  an  estate  which  is  descendible  to  all  the  heirs  of 

b  bodies,  or  all  the  heirs  male  of  the  bodies,  or  all  the 

tin  female  of  the  bodies  of  two  persons  to  whom  it  is 

!^en,  or  of  the  body  of  one  person  to  whom  it  is  given,  by 

1  pwticolar  husband  or  wife  :  as,  where  an  estate  is  given 

0  A.  and  B.  and  the  heirs  of  their  bodies,  or  to  A.  and  the 


W I  Crate  T.  2,  c  1,  §  8.  a,  b,  2  ;  1  Cruise  T.  2,  a  1,  §  8,  9. 

W* BL  Com.  112  ;  Co.  Lift.  327  (c)  2  Jarm.  Wills,  2nd  ed.  266. 


176  OF  FEES  TAIL. 

ch.^b.'*.'  heirs  of  his  body  begotten  upon  B.,  or  to  B.  and  the 
of  her  body  begotten  by  A.  (a).     394. 


SJ^SkT  U'      From  these  definitions  it  will  be  perceived  that  estates 

female.       ^jj^  whether  general  or  special,  may  be  either  in  tail  male 

or  in  tail  female.     Thus,  if  lands  are  given  to  a  man  and 

the  heirs  male  of  his  body,  this  is  an  estate  in  tail  male 

general  ;  but  if  to  a  man  and  the  heirs  female  of  his  body 

on  his  present  wife  begotten,  this  is  an  estate  in  tail  female 

special.     And  whenever  an  entail  is  limited  to  one  sex,  no 

descendant  of  the  donee   can  make  himself  inheritor  to 

such  a  gift,  unless  he  can  deduce  his  descent  from  sock 

donee  wholly  through  that  sex  (6) ;  so  that,  if  a  donee  in 

tail  male  has  a  daughter,  who  dies,  leaving  a  son,  such  son 

cannot  inherit  the  estate  (c).     And  so  if  a  gift  is  made  to 

a  man  in  tail  male,  remainder  to  him  in  tail  female,  and 

he  has  a  son,  who  has  a  daughter,  who  has  a  son,  this  son 

is  not  inheritable  to  either  estate  taiL     And  therefore  the 

safest  way,  if  it  is  desired  to  give  all  the  heirs  of  the  body 

the   chance   of  succeeding  in  tail,  but  yet  to  create  a 

preference  in  favour  of  the  heirs  male,  is,  to  limit  the  first 

estate  to  him  and  the  heirs  male  of  his  body,  the  remainder 

to  him  and  the  heirs  of  his  body  (d).     396. 

Irthe?the         ^n  a  deed,  the  word  heirs  [was]  as  necessary  in  the  crea- 

[^th^Sis  tion  of  an  estate  tail  as  in  the  creation  of  an  estate  in  fee 

uon^wttoe  simple.  And  there  must  also  be  some  words  of  procreation  or 

muit  be       lineal  descent,  to  show,  in  effect,  that  by  the  word  heirs  the 

used. 

lineal  descendants  of  the  donee  are  intended,  although  no 
technical  or  precise  language  is  necessary  for  this  purpose. 
Thus,  a  grant  to  A.  and  the  issue  of  his  body,  or  to  A.  and 
his  children,  will  only  pass  estates  for  life,  for  want  of 
words  of  inheritance.     And  if  a  grant  is  made  to  A.  and 

(a)  See  Co.  Litt  19  b,  20  b,  377  Wills,  2nded.  65. 

a  ;  2  Bl.  Com.  113  ;  1  Cruise  T.  2.  (r)  2  Bl.  Com.  114 ;  1  Crowe  T. 

c.  1,  §  13  ;  Burton,  §  647.  2,  a  1,  §  14  ;  Burton.  §  649. 

{b)  1  Cruise  T.  2,  c.  1.  §  15  ;  Co.  (rf)  Co.  Litt.  25  b,  377  a. 
Litt.   19  b,   n.   4,   26  b  ;  2  Jarm. 
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<  male  or  female,  the  word  male  or  female  will  be  J 
,  and  the  grant  will  pass  a  fee  simple  for  want  of 
)f  procreation  or  lineal  descent,  to  show  oat  of 
ody  the  heirs  are  to  issue.  But  a  grant  to  A.  and 
i  which  he  should  beget  of  his  wife,  or  to  A.  and 
j  if  be  have  heirs  of  his  body,  and  if  he  die  without 
:'  his  body,  to  revert  to  die  donor,  will  create  an 
Hi  (a).     396. 

now  with  respect  to  deeds  executed  after  the 
f  of  December,  1881,  it  is  provided  by  stat  44  &  45 
41,  s.  51  (Appendix),  that  the  words  in  tail  without 
ds  heirs  of  the  body,  shall  be  sufficient  in  the  limita- 
an  estate  tail ;  and  that  the  words  in  tail  male  or  in 
ale,  withont  the  words  heirs  male  of  the  body  or  heirs 
of  the  body,  shall  be  sufficient  in  the  limitation  of 
te  tail  male  or  of  an  estate  tail  female.]  396a. 
i  in  the  case  of  a  deed,  under  a  limitation  to  a 
tod  the  heirs  of  his  body  "  begotten,"  heirs  begotten 
tore  time  will  take  ;  and  under  a  limitation  to  a 
ind  the  heirs  of  his  body  "to  be  begotten,"  heirs 
sly  begotten  will  take  (b).  397. 
wilt,  an  estate  tail  may  be  created  by  any  words 
g  an  intention  to  give  the  devisee  an  estate  of) 
nee  descendible  exclusively  to  his  or  some  of  his  . 
Mcendants.  Hence,  [neither  the  word  heirs,  nor  the 
i  tail,  are]  necessary  to  create  an  estate  tail.  So  that, 
inds  are  devised  to  A.  and  his  issue,  or  to  A.  and  his  ' 
i,  and  A.  has  no  children  at  the  time,  though  there  be 
n  its  mother's  womb  at  the  date  of  the  will  and  at  the 
the  testator'?,  death,  he  will  take  an  estate  tail,  unless 


id  8  to  he 


Litt.  20  a.  b  ;  Litt.  ».  31 ;  Shup.  T.  102. 

27  a  ;  a  B't.  Com.  115 ;  4  (6)  Co.  Litt.  20  b ;  1  Pres.  Bhep. 

J2.C  31,  %  11,  12,  16,  18;  T.  106. 
j  661—2,    668  j    1    Pice. 
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^h"',  J.'o.'  ^ere  is  an  indication  of  an  intent  that  the  children  ah^ 
take  as  purchasers  (a).     398. 

"  Where  a  testator  devises  in  remainder  to  the  tuv^ 
child  of  a  prior  taker,  even  though  it  be  by  the  desiga^^ 
of  eldest  son,  but  he  appears  to  have  intended  that  all  tfa 
issue  of  the  prior  taker  should  inherit,  so  far  as  the  rate 
of  descent  will  permit ;  in  such  case,  to  give  effect  to  th 
paramount  intent  of  admitting  all  the  issue,  the  prior  take 
will  have  an  estate  tail,  and  the  description  eldest  sol 
child,  etc.,  will  not  be  regarded  as  a  designatio  persona,  a 
pointing  out  a  particular  individual  who  is  to  take  by  we 
of  contingent  remainder,  but  as  a  nomen  collectivum,  as 
a  word  of  limitation  "  (6).  Thus,  where  a  testator  gar 
his  real  estate  to  his  eldest  son  for  life,  and  to  his  "  elde 
legitimate  son  "  after  his  death  ;  and,  in  default  of  so. 
issue,  he  gave  it  "in  like  manner  "  to  another  son;  and* 
case  he  should  have  no  legitimate  issue  male,  then  ove 
"the  eldest  legitimate  son  "  was  nomen  collectivum,  a 
not  a  designatio  persons,  and  the  first  taker  took 
estate  tail  male  ;  for  the  words  "  in  like  manner  "  shov* 
that  the  first  son  was  to  have  the  same  estate  as  1 
second,  and  the  second  clearly  took  an  estate  tail  male 
implication  (c).     399. 

With  regard  to  the  [effect  of]  words  of  procreation 
lineal  descent  in  a  will,  although  a  devise  to  a  person  ac 
his  heirs  gives  him  an  estate  in  fee  simple,  yet,  if  the  woj 
heirs  be  qualified  by  any  subsequent  words  which  show  tl 
intention  of  the  testator  to  restrain  it  to  the  heirs  of  tl 
body  of  the  devisee,  the  devise  will  ir\that  case  only  crea* 

(a)  6  Cruise  T.  38,  c.  12,  §  27 ;  2  (Ex.  Ch.)  fc  ;  UnderhUly.  Rod* 

Jarni.  Wills,  2nd  ed.  266  ;    W7MV  L.  R.  2  Ch.jfc494  ;  Clifford*. K* 

ca*v,  6  Rep.  16  ;  Webb  v.  Byng,  2  K.  L.  R.  5  Ap.  <W  447. 
&  J.  669  ;  8  D.  M.  &  G.  633  ;  S.  C.  (b)  Smith'X  Executory  Inters 

nom.  Byng  v.  Byng,  10  H.  L.  Gas.  annexed  to  Fc Vne*  §  537  ;  Jcnk* 

171  ;  Brieve  v.  Brieve,  L.  R.  4  Eq.  v.  Lord  Clint<\  *&  Beav.  108. 
180  ;  Roper  v.  Roper,  L.R.3C.  P.  (o)  Lewis  v./>Wby  ,16M.fcW.7 
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an  estate  tail  (a).     And  so  a  devise  to  A.  and  his  heirs  ^'J' J' 5' 
male  gives  an  estate  in  tail  male  (6).     400. 

In  a  devise  upon  trust  to  settle  upon  the  "  issue  in  tail  v****  upon 

*  r  #  m        trust  to 

male, '  those  words  are  not  to  be  considered  as  one  entire  ff4*1.6  up°*1 

'  the  inane  m 

and  indivisible  expression,  and  describing  as  such  the  first toU  male* 
taker  and  the  estate  to  be  taken,  and  designating  as  the 
first  purchaser  the  issue  male  or  sons  to  the  exclusion  of  the 
daughters  of  the  person  whose  issue  is  spoken  of ;  but  the 
word  u  issue  "  expresses  the  persons  to  take,  i.e.,  daughters 
ii  well  as  sons,  and  the  words  "in  tail  male"  the  estate  to 
be  taken,  whether  the  words  "  in  strict  settlement "  be 
aided,  or  not ;  because  the  word  "  issue  "  is  expressive  of 
tidier  sex,  and  an  estate  in  tail  male  may  be  limited  to 
daughters  as  well  as  to  sons,  or  an  estate  in  tail  female  to 
ions  as  well  as  to  daughters  (c).     401. 
Where  an  estate  is  given  to  the  heirs  of  the  body  of  a  Estate  tail 

m  .         under 

person  who  is  dead  at  the  time,  the  person  first  answering  {jJ^V0',1 
the  description  of  such  special  heir  will  take  an  estate  tail  |£|*»b«iy 
i     by  purchase,  descendible  to  all  the  issue  of  the  ancestor  to  JSSSJ"1 
t     whose  heirs  of  the  body  the  gift  is  so  made,  whether  they 
m  the  issue   of  such   special  heir   or  not,  in  the  same 
I     manner  as  if  the  estate  tail  has  been  given  to  the  ancestor 
■     himself.    And  the  same  is  the  case  where  an  estate  is  given  K»t»te  <*& 

l  °  under  a 

to  the  heirs  of  the  body  of  a  living  person,  but  no  estate  J^JJiJ^J0 
«f  freehold  is  given  to  him,  with  which  the  gift  made  to  ftjfe?* 
the  heirs  of  his  body  could  coalesce  under  the  rule  of  law  553SS  the 
«Ded  the  rule  in  Shelley's  case  (d).    402.  shdty* 

i  •  case, 

An  estate  tail   may  arise  under  the  rule  in   Shelley  s  Estate  tali 
*•*  (e),  in  favour  of  a  person  to  whom  apparently  an  estate  rule  in 
»or  life  only  is  given,  with  a  remainder  to  his  heirs  general  «**.  where 

Or  Special.      403.  limited  to  a 

W  «Croiie  T.  38,  c.  12,  §  7.  §  33  ;    Burton,  §  654  ;   Vernon  v. 

(*)  Baton,  §  668.  Wright,  7  H.  L.  Cas.  85. 

(f )  foiw  y.  Trevor,  1 H.  L.  Cas.  (?)  As  to  the  law  upon  this  sub- 

ject, sec  Smith's  Executory  Interests 
to  Bee  4  Cruise  T.  32,  c  21,        annexed  to  Fearne,  Part  II.  c.  12. 

n2 


a, 
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pt^ii.t.4,      The  rule  in  Shelley  s  case  may  be  thus  stated:  "Whtt 

" *th  a  Personj  by  any  deed  or  will,  takes  a  freehold  interest, 

J^J^"*0  and,  by  the  same  deed  or  will,  a  remainder  of  the  nme 

^Sa.or    quality,  as  legal  or  equitable,  is  afterwards  limited,  whether 

SSLy«       mediately  or  immediately,  to  his  heirs  or  the  heirs  of  Ml 

ca$e'  body,  by  that  description  and  in  that  character,  or  to  bk 

heir  or  the  heir  of  his  body,  in  the  singular  number,  but  is 

a  nomen  collectivism  in  the  sense  of  heirs  or  heirs  of  the 

body ;  the  inheritance,  in  fee,  or  in  tail,  is  executed  or 

attaches  originally  in  the  person  to  whom  the  freehold  is 

limited,  as  if  it   had  been  limited  to  him  and  his  heirs 

general  or  special,  instead  of  attaching  originally  in  the 

individual    first    answering  the   description   of   his  heir 

general  or  special  "  (a).     404. 

Limitations  of  subsequent  interests  which  are  not  by  way 
of  remainder,  are  not  within  the  rule  (b).     406. 
How  the  Under  the  rule  in   Shelley  8  case,  and  the  doctrine  of 

is  executed  merger,  the  subsequent  interest  is  executed  in  the  ancestor 
anoctor.  in  five  ways : — I.  In  possession  absolutely.  Thus,  "if  the 
subsequent  limitation  of  the  inheritance  follows  imme- 
diately after  the  limitation  of  the  freehold  to  the  ancestor, 
the  freehold  merges  in  the  inheritance,  and  the  ancestor 
becomes  seised  of  an  estate  of  inheritance  in  possession"  (c). 
II.  In  interest,  "  if  there  is  any  interest  intervening 
between  the  ancestor's  freehold  and  the  inheritance  limited 
to  his  heirs  general  or  special,  and  such  interest  is 
vested  "  (d).  III.  In  possession,  "  subject  to  the  liability 
of  afterwards  becoming  only  executed  in  interest,  if  there 
are  interests  intervening,  but  they  are  only  contingent "  (*)• 
IV.  In  possession,  to  some  purposes  only,  in  certain  special 


(a)  Smith's  Executory  Interests  (rf)  Id.  §  409.    As  to  vested  an 
annexed  to  Feanie,  §  393 — 401  contingent  interests,  see  infra,  P*3 

(b)  Id.  §  4Ul  a.  II.  Tit.  9,  c.  1. 
0?)Id.§4(W.  (Old.  §410. 
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(a).     V.  As  a  contingent  remainder,  if  the  subsequent  ^  **•  J.  *. 

nitation  is  expressly  limited  upon  a  contingency  (6).  406. 

The  reasons  of  the  rule  appear  to  be  these  : — 1.  "  In  the  ReaaoMof 

ises  falling  within  the  rule,  the  two  limitations  to  the 

icestor  and  to  his  heirs  or  the  heirs  of  his  body,  would, 

enerally  and  in  the  main,  have  virtually  accomplished  the 

une  purposes  as  a  gift  of  the  inheritance,  in  fee  or  in  tail, 

>  the  ancestor  himself ;  and  therefore  the  law  construed 

twee  limitations  to  amount  to  such  a  gift,  in  order  to 

prevent  the  injury    which  the   lord  and    the    specialty 

creditors  would  have  sustained,  if  parties  had  been  allowed, 

generally  and  in  the  main,  virtually  to  create  an  estate  of 

he  same  quantity,  and  the  same  alienable  and  transmissible 

yulitr,  as  one  limited  to  the  ancestor  himself,  and  yet,  by 

a  particular  mode  of  limitation,  fraudulently  to  evade  the 

claims  of  the   lord   and  the   specialty   creditors  of   the 

ancestor "  (c).     2.  Another  reason   was,   "  the  desire  to 

facilitate  alienation,   by   vesting   the   inheritance   in   the 

ancestor,  instead  of  allowing  it  to  remain  in  abeyance  until 

Ws  decease  "  (d).     3,  "  In  cases  that  fall  within  this  rule, 

there  are  two  co-existing  yet  inconsistent  intents  :  the  one 

tf  which  may  be  termed  the  primary  or  paramount  intent, 

and  the  other,  the  secondary  or  minor  intent.     And,  as 

these,  by  reason  of  their  inconsistency,  cannot  be  both 

effectuated,  the  secondary  or  minor  intent  is  sacrificed,  in 

Older  to  give  effect  to  the  primary  or  paramount  intent. 

He  primary  or  paramount  intent,  in  cases  falling  within 

4e  role,  is,  that  the  ancestor  should  have  the  enjoyment  of 

the  estate  for  his  life  ;  and  subject  thereto,  that  the  estate 

sWd  descend  to  all  the  heirs  general  or  special  of  the 

•Nestor,  and  to  none  but  those  who   are   heirs   of  the 

l**stor.     The  secondary  or  minor  intent  is,  to  accomplish 


WW. §411—417.  (<)  M.  §  419—428. 

W  M  §  418.  ('i)  Sec  Hnrg.  Tracts,  498,  500. 
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;•  ,Tjj  *•  *•  the  primary  or  paramount  intent  in  a  particular  mode  ; 
—   such  a  mode  (as  the  grantor  or  devisor  imagines)  as 
secure  that  primary  or  paramount  intent  from  being 
feated  by  the  act  of  the  ancestor  ;  in  other  words, 
secondary  or  minor  intent  is,  that  the  ancestor  should 
a  life  estate   only,   and   that  the   heirs   should  take        I 
purchase"  (a).     407. 
Aimiication       In  regard  to  the  application  and  non-application  of     tJi 
caMHof  legal  rule  in  cases  of  legal  estates  and  trusts  executed,  tlu-e 

eHtattM  ami  m  m  ^_^. 

tnurt*         general  rules  or  propositions  may  be  laid  down  : — 1,  eC  JN< 

executed.         ~  *        l  ^ 

circumstances,  however  strongly  and  conclusively  indicafci^ 
merely  of  an  intent  that  the  ancestor  should  take  a  I»* 
estate  only,  and  that  his  heirs  general  or  special  shot 
take  by  purchase,  will  be  sufficient  to  prevent  the  operaii 
of  the  rule  ;  nor  indeed  will  the  most  positive  direction 
that  effect  be  sufficient  for  the  accomplishment  of  such 
purpose  ;  because  such  circumstances  or  directions  on  -— — 
serve  to  make  the  secondary  intent  more  clear,  witho   ^ 
negativing  the  existence  of,  or  in  any  way  affecting,  \t0 
primary  intent."      2.  "  Nor  will  the  application   of  ^0- 
rule  be  excluded  by  any  words  which  do  not  unequivocal 
indicate,  but  are  only  capable  of  being  regarded  as  inc: 
eating  the  objects  of  succession  to   be  individuals  oth* 
than  persons  who  are  to  take  simply  as  heirs  general 
special."     3.  "  But  if  there  are  any  words  referring,  r 
merely  to  the  mode  of  succession,  but  to  the  objects 
succession,  and  clearly  and  unequivocally  explaining 
indicating  them  to  be  individuals  other  than  persons  \ 
are  to  take   simply  as   heirs  general   or   special    of 
ancestor,  the  rule  will  not  apply.    For,  these  words  the: 
negative  the  existence  of  the  primary  intent,  which  \* 
otherwise  be  furnished  by  the   technical  word  heii 
connection  with  the  estate  of  the  ancestor  :  and  thus 

(//)  See  Smith's  Executory  Interests  annexed  t«>  Fearne.  §  429- 
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but  one  intention  to  be  accomplished,  namely,  the  intention  ^x£  *•*> 

that  the  heirs  should  take  by  purchase  "  (a).     408.  

In  regard  to  trusts  executory  (6),  "  the  rule  is  not  applied  Application 

•  of  the  rule 

m  the  case  of  executory  trusts  created  by  will,  if  there  is  a  to  trufto 

J  J  7  executory. 

clear  indication  of  an  intent  that  it  should  not  be  applied. 

But,  in  the  absence  of  any  such   indication,   it  will  be 

applied  "  (<?).     "  In  the  case  of  executory  trusts  created  by 

1Qa*Tiage  articles,  the  Court  of  Chancery  will  refuse  to 

aPply  the  rule,  even  in  the  absence  of  particular  indications 

°f  an  intent  that  it  should  not  be  applied,  except — 1.  In 

those  cases  where  it  is  not  in  the  power  of  either  parent, 

^ithoat  the  other,  to  bar  the  issue.     2.  Where  the  issue 

are  otherwise  effectually  provided  for  by  the  articles ;  or  it 

aPpears,  from  other  limitations,  that  the  parties  knew  and 

• 

***tended  the  distinction  between  words  which  give  the 

parent  an  estate  for  life  only,  and  those  which  would  give 

™*n  an  estate  tail.     3.  Where  a  trust  executory,  created 

**y    a  formal   settlement  not    expressed   or   not    clearly 

aPpearing  to  be  made  in  pursuance   of  the   articles,   is 

substituted  for  the  articles.     The  reason  for  not  extending 

t«e  rule  to  trusts  executory,  applies  with  peculiar  force 

^°  those  created  by  marriage  articles ;  because  marriage 

articles  are  considered  as  mere  heads  of  agreement ;  and  a 

principal  intention  is,  to  secure  an  effectual  provision  for 

the  issue,  who  are  all  purchasers  for  valuable  consideration, 

*Bd  not  mere  volunteers,  like  devisees.     Hence,  where  it 

18  •greed  to  limit  lands  to  the  husband  for  life,  remainder 

to  the  heirs  of  his  body  by  his  intended  wife,  or,  to  the 

*ife  for  life,  remainder  to  the  heirs  of  her  body  by  her 

"fended  husband,   or  to  the  husband  and  wife  for  life, 

(•)  Smith's  Executory  Interests  {V)  See  infra,  Part  II.  Tit.  8,  c.  2, 

""fcxed  to  Fearne,  §  453,  472,  479.  s.  2. 

For  a  number  of  points  in  support  (r)  Smith's  Executory  Interests 

tnd  illustration  of  these  proposi-  annexed  to  Fearne,  §  490, 
flow,  fee  Id.  §  454—488  b. 
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^"■J'.4'  remainder  to  the  heirs  of  their  bodies;  these  words 

construed  to  mean  first  and  other  sons  of  .the  marriage, 

the  heirs  of  their  bodies  "  (a).     409. 

^ffjST       ^  limitation  to  a  person  for  life  by  one  instrument, 

Sited?"6    a  limitation  to  his  heirs  or  heirs  of  his  body  by  ano 

Xiforent^    cannot  unite  according  to  the  rule  in  Shelley'*  case.  1 

ment*.        is,  however,  one  exception  to  this  in  the  case  of  an  app 

ment ;  for  a  limitation  to  a  person  for  life  by  deed,  a 

limitation  afterwards  in  his  lifetime  to  his  heirs  o: 

heirs  of  his  body,  under  an  execution  of  a  power  of  apf 

ment  contained  in  the  deed  creating  the  life  estate 

coalesce ;  because  the  limitation  of  the  inheritance 

effect,  as  if  it  were  contained  in  the  deed   creatinj 

power  (6).     410. 

Estate  tail        In  cases  of  a  devise  to  a  person,  followed  by  a  dev 

inthecoaeof  .  .     .  /  jj      j.    -i  i«  •  •      i_-     * 

adeviBetoa  his  issue  (<?),  an  estate  tail  sometimes  arises  in  his  fa 

person  and 

hu  i»ue.  by  analogy  to  the  rule  in  Shelley  8  case,  and  trade 
doctrine  of  approximation  to  the  intention  of  the  tes 
called  the  cy  pres  doctrine.  Thus,  "  where  real  est 
devised,  either  directly  to,  or  by  way  of  executed  trua 
a  person  and  his  issue,  whether  in  one  unbroken  limit; 
or  in  two  distincu  'imitations,  the  word  issue  will  be 
strued  a  word  of  limitation,  so  as  to  confer  on  the  an< 
an  estate  tail-  if  there  are  no  expressions  clearly  sho 
that,  by  issue,  the  • ?stator  meant  children,  or  part 
individuals  uraon^  the  descendants  of  tbe  ancestor 
no  expressions  indicative  of  an  intent  that  the 
should  take  by  purchase,  or  none  but  what  are  a 
of  being  resolved  into  the  mere  redundant  expressi 
that  which  would  be  included  in  an  estate  tail  i 
ancestor"  (d).     411. 

(a)  Smith's  Executory  Interests  ests  annexed  to  Fearne,  P 

annexed  to  Fearne.  §  490,  494—6.  ch.  13. 

(J)  2  Sugd  Pow.  24—5.  (d)  Smith's  Executory  h 

(c)  For  c  discussion  of  this  sub-  annexed  to  Fearne,  §  504  ; 

ject,  see  Smith's  Executory  Inter-  v.  Novell,  25  Beav.  651. 
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uble   where   the  limitation  to   thd  children  of  the  St1!-*-.4- 

CH.  2,  s.  6. 


child  is  in  terms  which  would  give  them  a  fee 
(a).     414. 
"N^iere  a  testator  attempts  to  create  a  perpetual  succes-  e^**  tail 

x  x       *  in  the  cane 

sionof  life  estates  in  favour  of  children  and  more  remote  £fltJJJded 
descendants,  there,  if  the  children  are  in  esse  at  the  death  £2£i™ 
°F  the  testator,  they  will  take  estates  for  life,  and  their  laiuL. 
children,  if  unborn,  will  take  estates  tail  under  the  cy 
P«"es  doctrine,  or  doctrine  of  approximation,  in  order  that 
t*le  descendants  of  such  children   may  take  derivatively 
through  such  children,  as  they  cannot  take  independently 
**y  purchase,  on  account  of  the   rule  against  perpetui- 
ty (ty    416. 

Au  estate  tail  may  be  created  by  implication  (c).     Thus,  Estate  tail 

*  .  byiniplica- 

w**ere  a  testator,  after  devising  real  estate  to  one  person, ttol1- 
^thout  any  express   devise  to  the  issue  of  such  person, 
Illakes  a  devise  over  to  another  on  an  indefinite  failure  of 
las**e  male  or  female,  or  issue  in  general,  of  the  prior  taker; 
***  such  case,  the  prior  taker  has  an  estate  tail  by  implica- 
tion, with  a  remainder   over  to  the  other  person.     This 
construction  is  adopted,  in  order  to  effectuate  the  indirectly 
<fedared  intent  that  the   estate  should  go  over  on,  but 
not  until,  an  indefinite  failure  of  issue  male  or  female, 
w  issue  in  general,  of  the  prior  taker.     And  it  is  adopted, 
w  wdl  where   the   prior  limitation    is  in    words  which 
would  pass  a  fee,  as  where  it  is  indefinite,  or  expressly 
for  life  (d).    416. 


(•)  Bab  y.  /¥*•,  25  Beav.  335. 

(i)  8mith's  Executory  Interests 
uraedtoFearne.  §  r>36,  536a; 
torfitt,Y.  Hember,  L.  R.  4  Eq.  443. 

to  6  Cruise  T.  38,  c.  12,  §  32. 

W  See  1  Jarm.  Wills,  2nd  ed. 
#*-«,and  Smith's  Executory  In- 
terest* annexed  to  Fearne,  §  564, 
£64  a.  664  d.  As  to  cases  of  a  limi- 
tation orer  on  an  indefinite  failure 
of  inue  of  a  prior  taker,  where  there 


is  an  express  devise  to  his  issue, 
sons,  daughters,  or  children,  see  2 
Jarm.  Wills.  2nd  ed.  c.  40  ;  Tmrm 
v.  Wvntworth,  11  Moore  526;  Baddy 
v.  Fitzgerald,  6  H.  L.  Cas.  823.  See 
also  Smith's  Executory  Interests 
annexed  to  Fearne,  §  569,  583. 
And  as  to  cases  of  a  limitation  over 
on  an  indefinite  failure  of  issue  of  a 
person  to  whom  no  express  devise  is 
made,  see  Id.  §  585—9. 


iiurae. 
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ci'i1^ It'      ^n  cases  °f  a  limitation  over  on  failure  of  ii 
limitation*  sometimes  a  question  whether  an  indefinite  failui 
fJSire  of     male  or  female,  or  issue  in  general  is  intended, 
a  failure  of  issue  within  a  certain  time.     As  re 
estate  "  no  distinction  exists  between  the  words 
out  issue,'  and  '  die  without  leaving  issue,'  and l  h 
or  'on  failure,'  and  c  for  want  of  issue';  but 
expressions,  in  devises  made  before  the  year 
construed  to  import  of  themselves  an  indefinite 
issue.     But  in   the   case   of  personal   estate,  b 
before  the  year  1838,  while  the  words  '  die  with* 
of  themselves,   are   construed    to    import    an 
failure  of  issue,  the   words  *  die  without   leavi 
are  construed,  in  their  natural  and  obvious  sense 
without  leaving  issue  living  at  the  death  of  the  ] 
failure  of  whose   issue   is   spoken   of;  because 
struing  them  to  refer  to  an  indefinite  failure  of  is 
not  benefit  the    issue,   in   the   case   of    person 
by   implication    in    favour   of  the   parent,   in 
manner  as  that  construction  would,  in  the  ca: 
estate  "  (a).     417. 

By  stat.  1  Vict.  c.  26,  s.  29,  it  is  enacted,  "  th 
devise  or  bequest  of  real  or  personal  estate,  the  t 
without  issue,  or  ( die  without  leaving  issue,'  or 
issue,'  or  any  other  words  which  may  import  eitt 
or  failure  of  issue  of  any  person  in  his  lifetime 
time  of  his  death,  or  an  indefinite  failure  of  his  i 
be  construed  to  mean  a  want  or  failure  of  issue  i 
time  or  at  the  time  of  the  death  of  such  perso: 
an  indefinite  failure  of  his  issue,  unless  a  contr 
tion  shall  appear  by  the  will,  by  reason  of  su 
having  a  prior  estate  tail,  or  of  a  preceding  g 


(a)  Smith's  Executory  Interests  annexed  to  Fearne,  § 
a  number  of  other  rules  relating  to  this  question,  see  Id.  §  64 


OF  FEES   TAIL.  189 

without  any  implication  arising  from  such  words,  a  limita-  ^lJ-  J.4» 
tion  of  an  estate  tail  to  such  person  or  issue,  or  otherwise  : 
provided  that  this  Act  shall  not  extend  to  cases  where  such 
words  as  aforesaid  import  if  no  issue  described  in  a  pre- 
ceding gift  shall  be  born,  or  if  there  shall  be  no  issue  who 
ahall  live  to  attain  the  age  or  otherwise  answer  the  descrip- 
tion required  for  obtaining  a  vested  estate  by  a  preceding 
gift  to  such  issue  "  (a).     418. 

Where,  under  a  power  of  appointing  to  children  only,  Estate  tail 
and  not  to  more  remote  descendants,  an  appointment  iscyyr« 

'  *  *  doctrine,  111 

rowe  by  will  to  a  child,  remainder  to  his  children  in  tail,  JJJJJjUJ. 
*ho  are  not  ojbects  of  the  power,  the  child  himself  will  £25* by 
Wrc  an  estate  tail,  in  order  to  effectuate  the  general  in- 
^(6).    But  such  a  construction  is  not  adopted  where  the 
appointment  is  by  a  deed  (c).    419. 
Any  number  of  estates  tail  may  be  created  in  succession  several 

•    ,1  estates  tail 

111  the  same  hereditaments,  and  by  the  same  deed,  leaving  in  succes- 


sion. 


30  ultimate  fee  simple  expectant  on  the  last  of  such  estates, 
*mch  may  either  be  disposed  of  by  the  same  deed,  or  may 
k  left  undisposed  of  in  the  donor,  and,  like  every  other 
Version,  may  be  either  retained  by  him  and  his  heirs,  or 
afterwards  disposed  of,  either  entirely,  or  partially,  by 
carving  less  estates  out  of  it.  420. 
In  the  case  of  an  estate  tail  special,  in  some  instances  Iu  wiT 

r  7  an  estate 

4e  estate  tail  vests  in  both  the  parents ;  in  other  instances,  JjJ^JS^ 
in  only  one  of  the  parents.     And  sometimes  both  parents  JSIrlSe 
*re  mentioned,  but  one  only  takes  an  estate  tail.     If  the  tioned. 
word  heirs,  or  any  other  word  of  inheritance  which  may  be 
used  instead  of  the  word  heirs,  is  in  terms  applied  to  one 
fcdy  of  the  parents,  the  estate  tail  vests  in  that  parent 
only*   But  if  the  word  of  inheritance  is  in  terms  applied 
to  both  the  parents,  or  is  not  applied  to  one  more  than  to 

Wbec  Gretntcay  v.  Greenway,      pi.  4 — 10,  pp.  56 — 61. 
I  Gif.  131.  (<•)  Id.  p.  61  ;  Watk.  Conv.  3rd 

(J)  2  Sagd.  Pow.   c.   ttf   s.    1,      ed.  by  Prest.  143. 
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V»li  I?'  the  other  of  them,  the  estate  tail  vests  in  them  both  (& 
Thus,  where  lands  are  given  to  two  persons  who  are  husban 
and  wife,  and  to  the  heirs  of  their  two  bodies  begottei 
both  together  take  an  estate  tail.  And  the  same  is  tb 
case  if  they  are  single,  or  even  if  they  are  married,  bat  cs 
to  each  other  ;  for  they  both  take  an  estate  tail,  onaccj*> 
of  the  possibility  that  they  may  marry  (6).  And  if  I^j 
given  to  a  man  and  his  wife,  and  to  the  heirs  of  the  &* 
of  the  man,  the  husband  has  an  estate  tail  general,  and  t 
wife  an  estate  for  life.  And  if  land  is  given  to  the  husbai 
and  wife,  and  to  the  heirs  of  the  husband  which  he  ah. 
beget  on  the  body  of  his  wife,  the  husband  has  an  ests 
tail  special,  and  the  wife  an  estate  for  life  only.  And  i 
gift  is  made  to  the  husband  and  wife,  and  to  the  heirs 
the  body  of  the  wife  by  the  husband  begotten,  the  wife  1 
an  estate  tail  special  and  the  husband  a  term  for  life  on 
But  if  lands  are  given  to  the  husband  and  wife,  and  to  ' 
heirs  which  the  husband  shall  beget  on  the  body  of  1 
wife,  both  of  them  have  an  estate  tail  (c).     421. 

i^«  ontiiiS  With  regard  to  what  may  be  entailed,  the  only  wo 
used  in  the  Statute  de  Donis  is  the  word  "tenement 
But  that  is  to  be  taken  in  its  most  comprehensive  sens 
Hence,  all  hereditaments  of  freehold  tenure  which  savoi 
of  the  realty  may  be  entailed,  whether  they  be  corporeal 
incorporeal ;  but  things  personal,  whether  they  be  chatte 
personal  or  chattels  real,  and  an  office  which  merely  relat 
to  personal  chattels,  and  an  annuity  which  charges  oi* 
the  person  and  not  the  lands  of  the  grantor,  cannot  be  e 
tailed.  Nor  can  an  estate  for  another's  life.  The  stat*. 
does  not  extend  to  copyhold  hereditaments ;  but  there  id 
special  custom  in  many  manors  authorising  the  entail 

(«)  Sec  1  Cruise  T.  32,  c.  2 1 ,  §  29;  Co.  Litt.  2o  b. 

1   Pres.  Shep.  T.   102,  103  ;    Litt.  {p)  4  Cruise  T.  32,  c  21,  J    - 

8.  28  ;  Co.  Litt.  26  a.  1   Pres.   Shop.  T.  102,  103;    !■ 

(&)  4  Cruise  T.  32,  c.  21,  §  26;  b.  26—29. 
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lands  within  those  manors  (a).    A  custom  to  create  entails  ^  l\-  J-  *• 
of  copyholds  may  be  said  to  exist  wherever  instances  have      " 
occurred  not  merely  of  the  limitation  of  estates  to  the  heirs 
of  the  body,  but  of  the  alienation  of  the  ancestor  being 
defeated  by  the  issue,  or  of  a  remainder  being  enjoyed 
upon  the  failure  of  issue  (b).    422. 

Although  estates  pour  autre  vie  are  not  within  the  Sta-  Quasi 
tute  de  Donis,  and  therefore  cannot  be  entailed,  yet  they  «tat»  pour 

autre  vie. 

are  sometimes  limited  to  a  person  and  the  heirs  of  his 
body;  and  in  such  case  he  is  a  quasi  tenant  in  tail ;  so  that 
if  he  dies  in  the  lifetime  of  the  cestui  que  vie,  without 
baring  disposed  of  the  estate,  it  will  devolve  to  the  heirs  of 
to  body  {c).    423. 

u  Chattels,  whether  real  or  personal,  cannot  be  entailed,  chattel* 
not  being  transmissible  to  the  real  representatives,  as  such,  entailed. 
*od  not  being  within  the  Statute  de  Donis,  even  if  they 
were  so  transmissible.  Such  being  the  case,  i  it  is  a  general 
rale,  that,  where  the  words  would  raise  an  estate  tail  in 
^  estate,  they  will  give  the  absolute  property  in  per- 
sonalty '"  (d).     424. 

One  mode  of  barring  estates  tail  was  by  warranty  ;  but 
waRanties  have  long  fallen  into  disuse,  and  are  abolished 
°y  the  statute  3  &  4  Will.  4,  c.  74,  s.  14  (e).    426. 

W  2  BL  Com.  113  ;  1  Cruise  T.  Jactem  v.  Calvert,  1  Johns.  &  Hem. 
*>  *  1,  §  27  ;  Burton,  §  646, 1284  ;  235,  which  do  not  impugn  the  gene- 
Co.  fctt  20  a,  and  n.  (5).  ral  rule  above  stated,  but  at  most 

W  Barton,  §  1284,  n. ;  Co.  Litt.  only  establish  an  exception  to  it  in 

19  b,  20  a,  and  n.  (5),  60  b.  the  case  of  a  limitation  to  a  person 

W  Burton,  §  732 ;  Watk.  Conv.  for  life,  and  after  his  death  to  his 

^aUyPrest.  38.  issue. 

M  8mith*8  Executory  Interests  In  WiUV«  case,  6  Rep.  16,  it  was 
IBBeted  to  Fearne,  §  593,  593  a.  laid  down  that  when  lands  are  de- 
"*  *  discussion  on  this  subject,  see  vised  to  a  person  and  his  children, 
*•  ftrt  2,  ch.  19, 20 ;  and  see  Watk.  and  he  has  no  children  at  the  time, 
^  &rd  ed.  by  Prest.  26 ;  2  Jarm.  he  takes  an  estate  tail.  But  Lord 
^  2nd  ed.  479 — 494  ;  Lewi*  v.  Chancellor  Campbell  held,  that  this 
^Pfc*i,3  Drewry  668  ;  Beater  v.  rule  has  no  application  to  person- 
al, 25  Beav.  661 ;  Bo  Andrew's  alty.  Audsley  v.  Horn,  1  D.  F.  & 
H  27  Beav.  608.  See  also  J.  226. 
tyttfr  TrusU,  5D.M.JCG.  188 ;  (*)  The  subject  of  warranties  is 
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Pt.  II.  T.  4, 
On.  2,  8.  5. 

Alienation 
by  tenant 
in  tail 
before  the 
ttat.  3  &  4 
WU1.4, 
c.  74  (a). 


Assurances 
by  a  tenant 
in  tail 
under  the 
stat.  3  &  4 
Will.  4, 
c.  74, 


or  the  Htat. 
42  Geo.  3, 
c.  110,  a.  52. 


Notwithstanding  the  Statute  de  Donis,  a  tenant  in  tail 
might  always,  by  any  ordinary  and  appropriate  assurance 
alien  or  charge  his  estate,  so  far  as  to  bind  himself,  && 
even  so  as  to  bind  his  issue,  unless  they  entered  to  avoid 
such  alienation  or  charge ;  except  in  the  case  of  a  limit**" 
tion  of  an  estate  to  commence  after  his  own  death,  whfc?*1 
was  absolutely  void  in  its  creation  ;  and  except  that  wh^*1 
anything  is  granted  by  a  tenant  in  tail  out  of  land  entafl^^" 
(as  a  rent),  such  grant  will  be  absolutely  void  upon  <fc*€ 
death  of  the  grantor,  unless  the  remainderman  or  reve» 
sioner  in  fee  join  in  the  grant,  in  which  case  it  is  good 
against  him,  if  the  tenant  in  tail  dies  without  issue  ( 
And,  by  certain  modes  of  assurance  (such  as  by  a  feo 
ment,  fine,  or  recovery,  under  certain  circumstances)  (• 
a  tenant  in  tail  in  possession  might  alien  or  charge, 
thereby  bind  himself;  and  he  might  also  take  away 
right  of  entry  of  his  issue,  and  of  the  remainderman 
reversioner,  unless  the  reversion  were  in  the  Crown, 
reduce  them  to  a  right  of  action  only,  which  effect  is 
a  discontinuance  (d)  ;  and,  under  certain  circumstances 
tenant  in  tail  might,  before  the  stat  3  &  4  Will.  4,  c 
by  a  fine  or  recovery,  and  he  may  now,  by  an  enro 
conveyance  under  that  Act,  make  an  effectual  aliena-fci^ 
or  charge,  as  against  himself,  his  issue,  and  all  claiming' 
remainder,  reversion,  or  expectancy  (e).     426. 

By  stat.  42  Geo.  3,  c.  116,  s.  52,  tenants  in  tail  &*»* 
enabled,  by  deed  indented  and  enrolled  or  registered,       6 


discussed  in  2  Bl.  Com.  300—3  ;  1 
Steph.  Com.  468—472 ;  4  Cruise  T. 
32,c.24,  §  11—47;  Co.  Litt.  365  a, 
n.  (1),  373  b,  n.  (2)  ;  Watk.  Conv. 
3rd  ed.  by  Prest.  68—70. 

(a)  As  to  the  barring  of  entails 
in  copyholds,&ec  infra,  Pt.  1II.T.14. 

(&)  See  1  Cruise  T.  2,  e.  2,  §  4, 6, 
9,  12;  Burton,  §  671,  715;  2  Pres. 
Shep.  T.  243,  and  n.  (36)  ;  Watk. 


o 


Conv.  3rd  ed,  by  Prest.  63. 

(c)  See  Index,  tit.  Fines 
Recoveries. 

(d)  See  1  Cruise  T.  2,c.  2,  %^->  7> 
8  ;  Co.  Litt  625  a,etseq. ;  Burtr-*"1* 
§  671—2,  674  ;  Ander*m\.  A^**' 
ton,  30  Beav.  209.    See  infra,  E^*1* 
III.  Tit.  6,  c.  1. 

to  See  infra,  Part  III.  Tit.  1% 
c.  3,  s.  8. 
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irte  of  their  estates  for  the  redemption  of  the  land  c£";J'54* 

pd  thereon  (a).     427. 

ect  of  an  alienation  in  fee  by  a  tenant  in  tail,  by  Creation  of 

J  '      J    a  base  fee 

nee  which  did  not  bar  the  issue  in  tail  and  those  ^^mait 
»  entitled  in  remainder,  reversion,  or  expectancy, 
?e  the  alienee  a  qualified  or  base  fee  commenau- 
the  estate  tail;  that  is,  an  estate  of  inheritance, 
Je  to  his  heirs  general,  so  long  as  the  tenant  in 
,  or  there  was  issue  inheritable  under  the  entail ; 
be  one  hand,  capable  of  being  converted  into  an 
be  simple  by  the  act  or  default  of  the  issue  in 
those  who  were  entitled  in  remainder,  reversion, 
Kjtancy;  and  on  the  other  hand,  subject  to 
ad  by  the  entry  or  action  of  any  of  those 
).  428. 
no  in  tail  is  not  bound  by  his  ancestor's  contracts  ■***  °* 

J  contract* 

'  the  estate  tail,  unless  the  issue  does  any  act  °' 1E££tor 

irrying  the  contract  or  agreement  into  execution, ,n  m ' 

manner  accepts  it  (c).   And  therefore,  if  a  tenant 

[tracts  to  sell  the  trees  growing  on  the  inherit- 

$8  the  vendee  severs  them  during  the  life  of  the 

tail,  the  issue  in  tail  will  have  a  right  to  them  as 

3  inheritance  (d).    429. 

.  tenant  in  tail  in  possession  of  an  estate  pour  {^J^JJ 

whether  he  has  issue  or  not,  has  complete  power  STSnS! 

entail  and  the  remainders  over,  by  any  act  inter  autre  ™"r 

hont  any  declaration  of  an  intention  so  to  do, 

i  surrender  made  only  with  a  view  to  obtain  a 

f  the  lease  for  life,  or  by  articles  of  agreement  to 

ie  the  estate  (e).    For  the  purposes  of  alienation, 


i 


? 


■e  T.  2,  c.  2,  §  48. 

Cruise  T.  2, c.  2,  §  10; 

> ;  1  Ptes.  Shep.  T.107  ; 

a,n.  (1) ;  Watk.  Conv. 

ttft.63. 

e  T.  2,  c.  2,  §18,26,26; 


1  Jarm.  &  Byth.  by  Sweet,  579. 

(d)  1  Jarm.  &  Byth.  by  Sweet, 
679  ;  1  Cruise  T.  2,  c.  1,  §  32. 

(e)  1  Jarm.  &  Byth.  by  Sweet, 
647—8 ;  Burton,  §  732 ;  Allen  v. 
Allen,  2  D.  k  W.  307. 

O 
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^h."',  J.5.'  ne  stands  in  the  position  of  a  person  who  has  the  who* 
estate  and  the  absolute  dominion.     And  the  quasi  ent^ 
and  the  remainders  over  will  be  barred,  if  a  quasi  tenant    ^ 
tail  in  remainder  concurs  with  the  tenant  for  life  in  alie=  "* 
ing  the  estate,  or  if  the  tenant  for  life  procures  a  renews 
and  then  conveys  to  the  quasi  tenant  in  tail.     But  a  qn^ 
tenant  in  tail  in  remainder,  without  the  concurrence  of  CM 
tenant  for  life,  cannot  defeat  the  remainder,  even  if  he  &m 
bar  the  entail  (a).     430. 
stat. «  &46      [By  virtue  of  stat.  45  &  46  Vict.  c.  38,  s.  58  (Appendi  =a 
setu'ed^d  a  tev&nt  m  tail,  including  a  tenant  in  tail  who  is  by  Act 
Pwe^tf  a  Parliament  restrained  from  barring  or  defeating  his  est* 
talTrto.,      tail,  and  although  the  reversion  is  in  the  Crown,  andL 

under. 

that  the  exercise  by  him  of  his  powers  under  that  Act  bi 


the  Crown,  but  not  including  such  tenant  in  tail  where 
land  in  respect  whereof  he  is  so  restrained,  was  purchi 
with  money  provided  by  Parliament  in  considerable 
of  public  services,  has,  when  his  estate  or  interest  is  i 
possession,  the  powers  of  a  tenant  for  life  under  that  Ac 
and  its  provisions  referring  to  a  tenant  for  life  either  * 
conferring  powers  on  him  or  otherwise,  and  to  a  settlement, 
and  to  settled  land  extend  to  such  tenant  in  tail,  and  to  tie 
instrument  under  which  his  estate  or  interest  arises,  and  to 
the  land  therein  comprised  (&).]     430a. 

(a)  AlUn  v.  Allen,  2  D.  &  W.  307. 

(b)  See  infra,  par.  448c. 
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TITLE  V. 


OF  FREEHOLDS  NOT  OF   INHERITANCE. 


**Shold8,  as  we  have  seen,  are,  in  the  most  compre-   r£AT**xv' 
^Haive  sense  of  the  term,  either  freeholds  of  inheritance 


Different 


*  freeholds  not  of  inheritance.    Bat  the  word  freehold,  ;£*&£ 
8uHpljr,  is  now  generally  used  to  denote  an  estate  for  life,  udsnotLig 

\\%  m  the  quantity 

111  opposition  to  an  estate  of  inheritance  (a).    431.  of  intereit. 

A  freehold  not  of  inheritance,  or  an  estate  for  life,  in  the  Definition 

^  '  '  ofafree- 

T^ote  comprehensive  sense  of  the  term,  is  an  estate  that  is  JJjJJ^J 

cheated  either  by  some  legal  instrument  or  by  operation  of 

tow,  to  e&dtire  for  a  life  or  lives,  or  for  some  uncertain 

period  which  may  last  for  a  life   or  lives,  but  cannot 

tat  longer,  and  yet  is  not  confined  to  a  given  number 

tfyews.    432. 

la  illustration  of  this  definition,  it  may  be  observed,  that  i"Mt«*i«i. 
m  estate  for  ninety-nine  years  if  A.  shall  so  long  live,  is 
ft°t  a  freehold  or  an  estate  for  life,  but  an  interest  less 
than  freehold,  a  chattel  real,  a  term  for  years  ;  because, 
*Khoogh  it  is  commensurate  with  the  duration  of  a  life, 
yet  it  is  not  for  an  uncertain  period,  but  is  confined  to  a 
#**&  number  of  years.    But  the  estate  need  not  be  ex- 
Ptadj  confined  to  a  given  number  of  years  to  constitute  it 
1  chattel  interest ;  for,  if  it  is  actually  or  virtually,  though 
°ot  expressly,  confined  to  a  given  number  of  years,  it  is  a 
chattel  interest.    Thus,  if  lands  in  lease  at  a  fixed  rent  are 
gnutei  to  A.  until  he  has  received  100/.  out  of  the  profits, 
tie  certainty  of  the  period  makes  the  interest  a  chattel  (ft); 

(«)  Co.  UU.  «S6  b,  n.  (1).  (&)  Burton,  §  726. 

r*9 
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title  v!    ^or  ^  *8  Anally  or  virtually  confined  to  a  given  numb 

years,  to  a  number  of  years  ascertained  and  defined  al 

time  by  the  relative  amount  of  the  rent  and  the  sum  t 
raised  thereout.  And  so,  if  land  is  devised  to  execn 
for  payment  of  debts  and  until  debts  be  paid,  they  I 
but  a  chattel  interest.  And  upon  the  same  princi 
tenants  by  statute  merchant,  statute  staple,  and  el* 
have  but  chattel  interests  (a).  433. 
EmMe.  A  tenant  for  life,  or  his  representatives,  shall  not  be 

mem*.  judiced  by  any  determination  of  his  estate,  except  bj 
own  act ;  so  that,  if  a  tenant  for  his  own  life  sows  or  pi 
the  land,  and  dies  before  harvest,  his  executors  shall  1 
the  emblements,  or  the  annual  artificial  profits,  as  a  c 
pensation  for  the  trouble  and  expense  of  tilling,  mantu 
and  sowing  the  land,  and  for  the  encouragement  of 
bandry.  The  same  is  also  the  case  if  a  life  estate  is  di 
mined  by  act  of  law,  as  where  a  lease  for  life  is  mad 
husband  and  wife  during  coverture,  and  they  are  divo: 
k  vinculo  matrimonii.  So  it  is  also  if  a  person  is  tei 
for  the  life  of  another,  and  cestui  que  vie,  that  is, 
person  on  whose  life  the  land  is  held,  dies  after  the  < 
is  sown  (b).    434.  • 

The    under-tenants    or  lessees  of   a    tenant  for 
represented  him,  and  stood  in  his  place ;  except  that  i 
determined  his  estate  by  his  own  act,  his  under-tenani 
lessees  had  the  emblements  (c).    435. 

By  the  stat.  14  &  1 5  Vict.  c.  25,  s.  1,  "  where  the  leaf 
tenancy  of  any  farm  or  lands  held  by  a  tenant  at  rack 
shall  determine  by  the  death  or  cesser  of  the  estate  of 
landlord  entitled  for  his  life,  or  for  any  other  uncei 
interest,  instead  of  claims  to  emblements,  the  tenant  i 
continue  to  hold  and  occupy  such  farm  or  lands  i 


(a)  Co.  Litt.  42  a,  43  b.  Litt  66  b. 

(ft)  3  Bl.  Com.  122—3  ;  Co.  (r)  2  BL  Com.  124 
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the  expiration  of  the  then  current  year  of  his  tenancy,    ^.Vv! 
and   shall  then  quit,  upon   the  terms  of  his    lease  or 
holding,   in    the    same   manner    as    if   such    lease   or 
tenancy  were  then  determined  by  effluxion  of  time  or 
other  lawful  means  during  the  continuance  of  his  land- 
lord's estate  ;  and  the  succeeding  landlord  or  owner  shall 
be  entitled  to  recover  and  receive  of  the  tenant,  in  the 
s&nie  manner  as  his  predecessor  or  such  tenant's  lessor 
could  have  done  if  he  had  been  living  or  had  continued 
the  landlord  or  lessor,  a  fair  proportion  of  the  rent  for  the 
period  which  may  have  elapsed  from  the  day  of  the  death 
or  cesser  of  the  estate  of  such  predecessor  or  lessor  to  the 
time  of  the  tenant  so  quitting,  and  the  succeeding  landlord 
or  owner  and  the  tenant  respectively  shall,  as  between 
themselves  and  as  against  each  other,  be  entitled  to  all  the 
benefits  and  advantages,  and  be  subject  to  the  terms,  con- 
ditions, and  restrictions,  to  which  the  preceding  landlord 
or  lessor  and  such  tenant  respectively  would  have  been 
entitled  and  subject  in  case  the  lease  or  tenancy  had 
determined   in  manner  aforesaid  at   the  expiration   of 
web  current  year :   provided  always,  that  no  notice  to 
quit  shall  be   necessary  or  required  by  or  from    either 
P^ty  to  determine  any  such  holding  and  occupation  as 
aforesaid."    486. 
freeholds  not  of  inheritance,  or  estates  for  life  in  the  giiferent 

1  kinds  of 

wore  comprehensive  sense    of   the  term,  are  of  four£j*£°ld£ 

kinds : heritanoe. 

I.  Estates  for  life,  specifically  so  called. 
II.  Estates  tail  after  possibility  of  issue  extinct. 
Ill  Estates  by  the  curtesy. 
17.  Estates  in  dower,  freebench,  or  jointure.    437. 
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CHAPTER  1. 

OF  ESTATES   FOR   LIFE   SPECIFICALLY   80   CALLED. 

t^ch1!  ^  e8*a*e  ^0r  ^ef  specifically  so  called,  is  an  estate  that^ 
created  by  some  legal  instrument,  and  is  to  endnre  fo 

Definition        . 

for^r**1*  ^e  or  ^Ve8>  or  f°r  some  uncertain  period,  which  may  1 
S^uSd^   f°T  a  l^e  or  lives,  and  cannot  last  longer,  and  yet 

not  confined  to  any  given  number  of  years.    438. 
Different         Estates  for  life  are  of  three  kinds  :  estates  for  the  life*- 

kinds  of 

«ucn  estates,  the  grantee  or  devisee ;  estates  for  the  life  or  lives  of 
other  person  or  persons  ;  and  estates  for  the  life  of 
grantee  or  devisee,  and  for  the  life  or  lives  of  some 

Estate  pour  person  or  persons  (a).    An  estate  for  the  life  or  lives   of 
some  other  person  or  persons  is  called  an  estate  pour  smtre 


vie  ;  the  grantee  or  devisee  is  called  tenant  pour  autre 
and  such  other  person  or  persons  cestui  que  vie  or  cesto-is 
que  vie.    439. 
How  estates      The  first  two  kinds  of  estates  for  life  may  be  create^** 

for  the  . 

life  of  the     not  only  bv  words  expressive  of  the  duration  thereof,  b"*^ 

grantee  or  J      *  l  7        ^ 

of  sJHSfe or    a^80  ky  a  gift  to  a  person  indefinitely ;  for,  except  :* 
or^rSnl?11  those  particular  cases  already  noticed,  in  which  a  f5* 
crated.       simple  will  pass  without  the  word  heirs,  if  lands  &^ 
conveyed  to  a  natural   person  without  any  words 
inheritance  [and  without  the  words  in  fee  simple  or 
tail],  he  will  take  an  estate  for  life  only.    And  he  w 
take  for  his  own  life,  as  being  the  highest  and  m< 
beneficial  estate  which  the  terms  of  the  conveyance  v 
pass,  unless  the  grantor  is  only  tenant  for  his  own  1 
or  for  the  life  of  some  other  person,  in  which  case 
grantee  will  take  an  estate  for  the  life  for  which 

1(a)  Co.  Litt.  41  1). 
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tor  holds ;  or  unless  the  grantor  is  only  tenant  in  Tf JJci1^ 

fcil,    in  which  case  the  grantee  will  take  an  estate  for  the 

of  the  grantor  only,  as   being  the  largest  estate, 

hie  of  passing  by  the  words,  which  the  grantor  has 

right  to  give  (a).    And,  with  the  exceptions  already 

crfciced,  a  similar  rule   applies  to  an  indefinite  devise 

to  the  year  1838(d).    440. 

life  estate  may  also  be  created  by  necessary  implica-  £»'•  ••***• 
ion.    440a.     Thus:—  "*"• 

X.  Where  a  testator  devises  to  his  heir  apparent  oronadeviaa 

rr  after  death 


presumptive,  after  the  death  of  another  to  whom  no  of  another 
express  devise  is  made,  such  other  person  will  take  an^t0^',, 
estate  for  life  by  implication  (c),  unless  the  will  contains 
%  residuary  devise  (d);  as  he  cannot,  without  the  grossest 
•banality,  be  supposed  to  mean  to  devise  real  estate  to 
his  heir,  at  the  death  of  the  other  person,  and  yet' that 
the  heir  should  have  it  in  the  meantime,  which  would  be 
*°  render  the  devise  nugatory  (e).    441. 

2.  And,  for  the  same  reason,  where  there  is  a  residuary  or  a  m«- 

•      .  '  "    duary  devise 

aev*se,  and  the  testator  devises  particular  lands  or  the  or  Request. 
^sidnaiy  realty  to  the  residuary  devisee,  to  take  effect  in 
I^fc^ession  on  the  decease  of  another  person  to  whom  no 
^pregs  devise  thereof  is  made,  it  would  seem  that  such 
°*her  person  will  take  an  estate  for  life  by  implication  (/). 
"^d  bo  where  a  testator  bequeaths  the  residue  of  his  per- 
sonally to  the  residuary  legatee,  on  the  decease  of  another 
Pstaon  to  whom  no  bequest  thereof  is  made,  it  would  seem 
th*  such  person  will  take  an  estate  for  life  by  implica- 
tion to).    442. 

3.  But  where  a  testator  devises  to  a  person  who  is  i>«vke,  after 

x  another  b 

00  2  BL  Com.  121 ;  4  Cruise  T.  (<*)  Id.  452. 

*  *  *l,  |  39  ;   1  Pre*.  Shep.  T.  (e )  Id.  445. 

lw ;  Co.  Litt.  42  a,  183  b.  (/)  Id.    452  ;  Jepmm  v.  Key,  2 

(*)  8ee  supra,  par.  872—383.  Hurl.  &  Colt.  873. 

(')  1  Jarman  on  Wills,  2nd  ed.  (g)  Humphreys  v.  Humphreys, 

**M.  L.  R.  4  Eq.  476. 
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Part  II. 
T.  5,  Ch.  1, 

death,  to  a 
person  who 
is  neither 
heir  nor 
residuary 
devisee. 


Ecclesiasti- 
cal persons 
and  tenants 
of  civil 
offices  for 
their  lives. 


Estates  for 
life  which 
are  subject 
to  a  contin- 
gent deter- 
mination. 


Alienation. 


neither  heir  apparent,  nor  heir  presumptive,  nor  residn^^^y 
'  devisee,  or  to  such  a  person  along  with  others  or  ano£lx«er, 
after  the  death  of  A.,  no   estate  will  arise  to  A.      1>y 
implication ;  because  it  is  possible  to  suppose,  that  intermd- 
ing  the  land  to  go  to  the  heir  during  the  life  of  A.,  he  l^ft 
it  for  that  period  undisposed  of  (a).    443. 

Ecclesiastical  persons,  and  all  persons  who  are  presen 
to  any  civil  office,  are  quasi  tenants  for  their  own  liir"  **! 
unless  the  contrary  is  expressed  in  the  form  of  donation  Q  *)• 
In  the  case  of  a  parson  or  vicar,  the  fee  simple  is  m^^ot 
vested  in  any  man,  but  is  in  abeyance,  that  is,  in  ccr^)Q- 
sideration  of  law  (c).    444. 

There  are  some  estates  for  life,  which,  as  the  definit  :Son 
implies,  though  they  may  last  for  life,  and  on  that  acco 
are  reckoned  estates  for  life,  may  determine  upon  a 
tingency  before  the  life  expires.    Thus,  if  an  estate 
granted  to  a  woman  during  her  widowhood,  or  to  a 
until  he  shall  be  promoted  to  a  benefice,  an  estate  for    life 
is  granted,  determinable,  however,  in  the  lifetime  of    t;  lie 
widow  by  her  second  marriage,  or  in  the  lifetime  of   t^he 
man  by  his  promotion  to  a  benefice.    And  where     *u* 
estate  is  granted  to  a  man  for  his  life  generally,  it  irn^7 
determine  by  his  civil  death  [as  formerly,  if  he  enter" ^ 
a  monastery,  or  was  attainted,  whereby  he  became  dead      m 
law.    And  now  that  there  is  no  legal  recognition  of  sa  ^" 
establishments,  and  attainders  are  abolished,  civil  defc/-^** 
may  still  be  caused  by  outlawry].     But  where  an  esta*-^te 
is  granted  "  for  the  term  of  a  man's  natural  life,"  it 
only  determine  by  his  natural  death  (rf).    446. 

A  tenant  for  life  has  the  power  of  alienating  his 


nt 


is 


{a)  1  Jarm.  on  Wills,  2nd  ed.  445 ; 
Barnet  v.  Barnet,  29  Bear.  239 ; 
Ralph  v.  Carrick,  L.  R.  11  Ch.  D. 
(Ap.)  873. 

(b)  2  Bl.  Com.  123  ;  1  Cruise  T. 


3,c.  1,§53;  Co.  Li tt.  341  a,  34* 
Litt.  646—7. 

(<•)  Co.  Litt.  342  b. 

{d)  Co.  Litt.  42  a  ;  2  Bl.  O 
121. 
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and  interest,  or  of  creating  out  of  it  any  estate  t^J"^ 
than    his    own,  unless    he    is    restrained   by  apt 
words  (a).    446. 

In  order  to  assist  such  persons  as  have  any  estate  in  Protection 

*  against 

remainder,  reversion,  or  expectancy,  after  the  death  of  ,raildu/«,,t4 

7  '  r  J  7  concealment 

Others,  against  fraudulent  concealments  of  their  deaths,  it  ^^*IIof 
is  enacted  by  the  stat.  6  Anne,  c.  18,  that  all  persons  on  ^^^ 
,whoee  lives  any  lands  or  tenements  are  holden,  shall  (upon 
application  to  the  Court  of  Chancery  (b)  and  order  made 
thereupon),  once  in  every  year,  if  required,  be  produced 
to  the  Court,  or  its  commissioners ;  or,  upon  neglect  or 
refusal,  they  shall  be  taken  to  be  actually  dead,  and  the 
person  entitled  to  such  expectant  estate  may  enter  upon 
and  hold  the  lands  and  tenements  till  the  party  shall 
appear  to  be  living  (c).    447. 

The  law  gives  every  tenant  for  life,  as  incident  to  his  E8U,vore- 
estate,  three  kinds  of  estovers  or  botes  :  namely,  house- 
bote, plough-bote,  and  hay-bote  (d).    These  he  may  take 
upon  the  land  without  any  assignment,  unless  restrained 
by  special  covenant.     But  they  must  be  reasonable  (e). 

.  [The  powers  of  tenants  for  life  and  other  limited  owners  st*t.4o  &  n 
•re  considerably  extended  by  recent  statutes  ;  thus  by  The  settled 

Estates  Act 

nrtneof  stat.  40  &  41  Vict.  c.  18  (Appendix),  s.  46,  any  g£ 
person  entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  any  settled  estates  for  an  estate  for  any 
life,  or  for  a  term  of  years  determinable  with  any  life  or 
fives,  or  for  any  greater  estate,  either  in  his  own  right  or 
m  right  of  his  wife,  when  the  settlement  is  made  after  the 
l*t  of  November,  1856  (the  day  on  which  the  now  repealed 
Act  for  facilitating  leases  and  sales  of  settled  estates  came 
u  force),  and  unless  it  contains  an  express  declaration  to 

W  1  Cnrfae  T.  8,c.l,{  32.    See  (<0  2  BL  Com.  177. 

*&  l»r.  24a  (rf)  See  supra,  par.  125. 

(*)  Now  the  Chancery  Division  (*)  Co.  Lift.  41  b. 
"tfeHigh  Court  of  Justice. 


and 
■alas. 
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;\  [the  contrary,  may,  and  also  any  person  entitled  to 
possession  or  to  the  receipt  of  the  rents  and  profits  of 
unsettled  estates  as  tenant  by  the  curtesy,  or  in  dow« 
or  in  right  of  a  wife  who  is  seised  in  fee,  may,  with* 
application  to  the  Court,  demise  the  same  or  any  p» 
thereof,  except  the  principal  mansion  house  (a)  and 
demesnes  thereof,  and  other  lands  usually  occupied  th< 
with,   from   time  to  time,  for  any  term  not  exceedi 
twenty-one  years  as  to  estates  in  England,  and  thirty-! 
years  as  to  estates  in  Ireland,  to  take  effect  in  possessii 
at  or  within  one  year  next  after  the  making  thereof ; 
subject  to  certain  provisoes  contained  in  that  sectic^^ 
Also  under  the  same  Act  the  Chancery  Division  of 
High   Court  of   Justice   may,  on    due    application, 
accordance  with  the  provisions  of  the  Act,  authorise  1< 
and  sales  (b)  of  the  settled  estates,  and  the  dedication 
part  thereof  for  streets,  roads,  and  other  purposes  specifi  «^ 
in  the  Act.    448a. 
stat.  45  *  &     And  the  more  recent  stat.  45  &  46  Vict.  c.  38  (  Appen 

Viet.  c_  M 

The8etti«d  (which  came  into  operation  on  the  1st  of  January,  1 
Ma*  defines  settlement,  settled  land,  and  tenant  for  life, 

8ettlemej£  enacting,  s.  2 — "  (1)  Any  deed,  will,  agreement  foxr 
settlement,  or  other  agreement,  covenant  to  surreiLc/*" 
copy  of  court  roll,  act  of  parliament,  or  other  instrumeK 
or  any  number  of  instruments,  whether  made  or  pass- 
before  or  after,   or  partly  before  and  partly  after,  tW 
commencement  of  this  Act,  under  or  by  virtue  of  wh» 
instrument  or  instruments  any  land,  or  any  estate  m 
interest  in  land,  stands  for  the  time  being  limited  to  • 
in  trust  for  any  persons  by  way  of  succession,  creates  « 
is  for  purposes  of  this  Act  a  settlement,  and  is  in  this  A 
referred  to  as  a  settlement,  or  as  the  settlement  as  1 
case  requires.     (2)  An  estate  or  interest  in  remainder 

(a)  Re  The  Duchess  of  Cleveland'*  (b)  In  re  Barber'*  Settle* 

Settled  Estates,  22  W.  R.  818.  tates,  L.  R.  18  Ch,  D.  624. 
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Part  II. 
T.  5,  Ch.  1. 


Exchange. 


Partition. 


Transfer 
of  incum- 
brance*. 


Mortgage 
for  equality 
money,  etc. 


Building 
lease. 

Mining 
lease. 

Ordinary 
lease. 


Regulations 
respecting 
leases 
generally. 


[manor,  may  sell  the  seignory  of  any  freehold  land  wit 
the  manor,  or  the  freehold  and  inheritance  of  any  coj 
hold  or  customary  land,  parcel  of  the  manor,  with 
without  any  exception  or  reservation  of  all  or  any  mil 
or  minerals,  or  of  any  rights  or  powers  relative  to  mini 
purposes,  so  as  in  every  such  case  to  effect  an  enfranchi 
merit;  and  (iii.)  May  make  an  exchange  of  the  sett 
land,  or  any  part  thereof,  for  other  land,  including 
exchange  in  consideration  of  money  paid  for  equality 
exchange  ;  and  (iv.)  Where  the  settlement  comprises 
undivided  share  in  land,  or,  under  the  settlement, ' 
settled  land  has  come  to  be  held  in  undivided  shares 
may  concur  in  making  partition  of  the  entirety,  includi 
a  partition  in  consideration  of  money  paid  for  equal 
of  partition ; "  but  these  powers  are  subject  to  the  regu 
tions  contained  in  s.  4.  On  a  sale,  exchange,  or  partit 
of  settled  land,  the  tenant  for  life  may  transfer  inco 
brances  affecting  the  land  sold  or  given  in  exchange, 
on  partition,  to  any  other  part  of  the  settled  land  (s. 
He  may  also  mortgage  the  settled  land,  or  any  part  then 
either  in  fee,  or  for  the  estate  or  interest  the  subject 
the  settlement,  or  for  a  term,  or  otherwise,  in  order 
raise  money  required  for  enfranchisement  or  for  equal 
of  exchange  or  partition  (s.  18).    448c 

Also  by  s.  6  of  the  same  Act  "  A  tenant  for  life  m 
lease  the  settled  land,  or  any  part  thereof,  or  any  ea 
ment,  right,  or  privilege  of  any  kind,  over  or  in  relati 
to  the  same,  for  any  purpose  whatever,  whether  involvi 
waste  or  not,  for  any  term  not  exceeding  (i.)  In  case  o 
building  lease,  ninety-nine  years  ;  (ii.)  In  case  of  a  mini 
lease,  sixty  years ;  (mi.)  In  case  of  any  other  lease,  twen 
one  years."  And  by  s.  7,  "(1)  Every  lease  shall  be 
deed,  and  be  made  to  take  effect  in  possession  not  la 
than  twelve  months  after  its  date.  (2)  Every  lease  si 
reserve  the  best  rent  that  can  reasonably  be  obtain 
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•eganl  being  had  to  any  fine  taken,  and  to  any  money  tf^q^1\ 

lid  out  or  to  be  laid  out  for  the  benefit  of  the  settled  land, 

od  generally  to  the  circumstances  of  the  case.  (3)  Every 
cue  shall  contain  a  covenant  by  the  lessee  for  payment 
rf  the  rent,  and  a  condition  of  re-entry  on  the  rent  not 
being  paid  within  a  time  therein  specified  not  exceeding 
thirty  days.  (4)  A  counterpart  of  every  lease  shall  be 
executed  by  the  lessee  and  delivered  to  the  tenant  for  life  ; 
of  which  execution  and  delivery  the  execution  of  the  lease 
by  the  tenant  for  life  shall  be  sufficient  evidence.  (5)  A 
statement  contained  in  a  lease  or  in  an  indorsement 
thereon,  signed  by  the  tenant  for  life,  respecting  any 
natter  of  fact  or  of  calculation  under  this  Act  in  relation  to 
the  lease,  shall  in  favour  of  the  lessee  and  of  those  claim- 
ing under  him,  be  sufficient  evidence  of  the  matter  stated." 
Bat  building  and  mining  leases  are  subject  to  the  regula-  jJJSjj^01"1 
lions  contained  in  ss.  8,  9,  10,  and  11.    448d.  HSlg 

The  leasing  power  of  a  tenant  for  life  under  that  Act  is  J^L 
extended  by  s.  12  "  To  the  making  of— (i.)  a  lease  for  gJJJ for 
gning  effect  to  a  contract  entered  into  by  any  of  his  pre-  object* 
decessors  in  title  for  making  a  lease,  which,  if  made  by 
the  predecessor,  would  have  been  binding  on  the  succes- 
sors in  title  ;  and  (ii.)  a  lease  for  giving  effect  to  a  cove- 
nant of  renewal,  performance  whereof  could  be  enforced 
against  the  owner  for  the  time  being  of  the  settled  land  ; 
sad  (iii.)  a  lease  for  confirming,  as  far  as  may  be,  a  pre- 
▼wna  lease,  being  void  or  voidable ;  but  so  that  every 
lease,  as  and  when  confirmed,  shall  be  such  a  lease  as 
ought  at  the  date  of  the  original  lease  have  been  lawfully 
panted,  under  this  Act,  or  otherwise,  as  the  case  may 
JKiabe."    A  tenant  for  life  may  also  accept,  with  or  with-  2SdS!wer 
<*t  consideration,  a  surrender  of  any  lease  of  settled  land,  {£££  of 
wtether  made  under  that  Act  or  not,  in  respect  of  the 
^e  or  part  of  the  land  leased,  and  with  or  without  an 
exceptfc>n  of,  or  in  respect  of,  mines  and  minerals  ;  and  on 
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tP&Tch!*i.  Ca  surrender  may  make  of  the  land  or  mines  or  minenll ,: 
surrendered,  or  of  any  part  thereof,  a  new  or  other  tem, 
or  new  or  other  leases  in  lots,  but  every  new  or  oQm 
lease  must  be  in  conformity  with  that  Act  (s.  13).  Aad 
a  tenant  for  life  of  a  manor  comprised  in  a  settlemest 
may  grant  to  the  copyholders,  and  oustomary  tenirii 
thereof,  licences  for  leasing  (s.  14). 


Rortriotion       An  important  restriction,  however,  is  placed  on  the 

SS^iEST   exercise  of  the  powers  given  by  the  preceding  section!  of 

£^j3£i*     the  Act,  for  it  is  enacted  that  "  notwithstanding  anything 

'    in  this  Act,  the  principal  mansion  house  on  any  settled 

land,  and  the  demesnes  thereof,  and  other  lands  usually 

occupied  therewith,  shall  not  be  sold  or  leased  by  the 

tenant  for  life,  without  the  consent  of  the  trustees  of  the 

settlement,  or  an  order  of  the  Court"  (s.  15).     This 

is  similar  to  the  exception  oontained  in   stat  40  ft  41 

Vict.  c.  18  (a),  with  respect  to  the  mansion  house  and 

demesnes,  and  lands   occupied   therewith.     A  power  to 

charge  the  settled  estate  with  the  expense  of  the  erection, 

or  improvement  of,  or  an  addition  to,  a  mansion  house  is 

given  by  stats.  33  &  34  Vict.  c.  56,  and  34  A  35  Viet 

c.  34.     448f» 

Appropri*-       The  tenant  for  life  is  also  empowered  by  the  Act  on  or 

Hon  for 

Btreeto,S6n  *n  connection  with  a  sale  or  grant  for  building  purposes, 
or  a  building  lease,  and  for  the  general  benefit  of  the 
residents  on  the  settled  land,  or  on  any  part  thereof,  to 
cause  or  require  any  parts  of  the  settled  land  to  be  appro- 
priated and  laid  out  for  streets,  roads,  paths,  squares, 
gardens,  or  other  open  spaces,  for  the  use,  gratuitously  or 
on  payment,  of  the  public  or  of  individuals,  with  proper 
works  in  connection  therewith,  and  to  provide  that  the 
parts  so  appropriated  may  be  conveyed  to  or  vested  is 
the  trustees  of  the  settlement,  or  other  trustees,  or  any 
company  or  public  body,  with  provisions  for  securing  ffltfh 

(«)  See  supra,  par,  448* 
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ation,  and  for  repairs  and  maintenance,  and  for  ^"JS. 
>oses  to  execute  any  necessary  or  proper  deed, 
y  be  enrolled  in  the  central  office  of  the  Supreme 
Fndicature  (s.  16).  He  may  deal  separately  with 
5e  of  the  land,  and  the  minerals  with  or  without 
38  (8.  17).    448*. 

espect  to  the  completion  of  transactions  under  completion 
it  is  enacted  by  s*  20 — u  (1)  On  a  sale,  exchange,  t?^0- 
lease,  mortgage,  or  charge,  the  tenant  for  life 
•egards  land  sold,  given  in  exchange  or  on  par- 
sed, mortgaged,  or  charged,  or  intended  so  to  be, 
copyhold  or  customary  or  leasehold  land  vested 
38,  or  as  regards  easements  or  other  rights  or 
i  sold  or  leased,  or  intended  so  to  be,  convey  or 
e  same  by  deed,  for  the  estate  or  interest  the 
'the  settlement,  or  for  any  less  estate  or  interest, 
68  and  in  the  manner  requisite  for  giving  effect 
e,  exchange,  partition,  lease,  mortgage,  or  charge, 
a  deed,  to  the  extent  and  in  the  manner  to  and 
it  is  expressed  or  intended  to  operate  and  can 
inder  this  Act,  is  effectual  to  pass  the  land  con- 
•  the  easements,  rights,  or  privileges  created, 
id  from  all  the  limitations,  powers,  and  provisions 
ettlement,  and  from  all  estates,  interests,  and 
lubeistdng  or  to  arise  thereunder,  but  subject  to 
the  exception  of — (i.)  all  estates,  interests,  and 
having  priority  to  the  settlement ;  and  (ii.)  all 
it,  if  any,  estates,  interests,  and  charges  as  have 
veyed  or  created  for  securing  money  actually 
the  date  of  the  deed ;  and  (iii.)  all  leases  and 
t  fee-farm  rents  or  otherwise,  and  all  grants  of 
i,  rights  of  common,  or  other  rights  or  privileges 
ff  made  for  value  in  money  or  money'B  worth,  or 
to  be,  before  the  date  of  the  deed,  by  the  tenant 
r  by  any  of  his  predecessors  in  title,  or  by  any 
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Part  II. 
T.  5,  Ch.  1. 


Improve* 
oients. 


Obligation 
of  tenant 
for  life  and 
suooessors 
to  maintain 
and  insure 
improve* 
menu. 


Extension 
of  27  A  28 
Vict  c  114. 


Power  for 
tenant  for 
life  to  enter 
into  con- 
tracts. 


'  [trustees  for  him  or  them,  under  the  settlement,  or 
any  statutory  power,  or  being  otherwise  binding  on 
successors  in  title  of  the  tenant  for  life."    The 
money  under  the  Act  must  be  invested,  etc.,  as  then*! 
provided  (ss.  21 — 24,  etc.).    448h. 

The  Act  authorizes  the  making  or  execution,  on  or  m 

connection  with,  or  for  the  benefit  of  the  settled  land,  of ! 

numerous  improvements  therein  specified  (s.  25).   Whew 

the  tenant  for  life  is  desirous  that  capital  money  arising 

under  the  Act,  should  be  applied  in  payment  of  any  sock 

improvements  he  may  submit  for  approval  to  the  trusted 

of  the  settlement,  or  to  the  Court,  as  the  case  may  require 

a  scheme  for  the  execution  of  the  improvements  showing 

the  proposed  expenditure  thereon  ;  and  after  approval  of 

the  scheme  by  the  trustees,  or  by  the  Court,  the  monejr 

may  be  applied  in  payment  of  the  improvements  in  the 

manner  specified  in  the  Act  (s.  26).    The  tenant  for  life 

may  concur  with  any  other  person  in  executing  any  such 

improvements  or  contributing  to  the  costs  thereof  (s.  27). 

The  tenant  for  life  and  each  of  his  successors  in  title 

having,  under  the  settlement,  a  limited  estate  or  interest 

only  in  the  settled  land  is  bound,  during  such  period,  if 

any,  as  the  land  commissioners  prescribe,  at  his  own 

expense  to  maintain,  repair,  and,  if  insurable,  insure  the 

improvements  against  fire,  and  on  default,  any  person 

having,  under  the  settlement,  any  estate  or  interest  in  the 

settled  land,  in  possession,  remainder,  or  reversion,  has  a 

right  of  action  against  the  tenant  for  life ;  and  the  estate 

of  the  tenant  for  life,  after  his  death,  is  liable  for  damages 

(8.  28).    There  is  no  liability  for  waste  consequent  upon 

the  execution  and  repair  of  improvements  (s.  29).    The 

Improvement  of  Land  Act,  1864,  is  extended  to  include 

improvements  authorized  by  this  Act  (s.  30).    4481. 

A  tenant  for  life  is  also  empowered  by  the  same  Act  to 
make  various  contracts  therein  specified,  for  it  is  provided, 
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II,  "(1)  A  tenant  for  life  (i.)  May  contract  to  make  TPi*%*\ 
if  exchange,  partition,  mortgage,  or  charge ;  and 
iy  vary  or  rescind,  with  or  without  consideration, 
tract,  in  the  like  cases  and  manner  in  which,  if  he 
>solute  owner  of  the  settled  land,  he  might  law- 
try  or  rescind  the  same,  but  so  that  the  contract 
d  be  in  conformity  with  this  Act ;  and  any  such 
ration,  if  paid  in  money,  shall  be  capital  money 
under  this  Act ;  and  (iii.)  May  contract  to  make 
se ;  and  in  making  the  lease  may  vary  the  terms, 
without  consideration,  but  so  that  the  lease  be  in 
aity  with  this  Act ;  and  (iv.)  May  accept  a  surrender 
itract  for  a  lease,  in  like  manner  and  on  the  like 
d  and  on  which  he  might  accept  a  surrender  of  a 
and  thereupon  may  make  a  new  or  other  contract, 
or  other  contracts,  for  or  relative  to  a  lease  or 
n  like  manner  and  on  the  like  terms  in  and  on 
he  might  make  a  new  or  other  lease  or  new  or 
sases,  where  a  lease  had  been  granted ;  and  (v.) 
iter  into  a  contract  for  or  relating  to  the  executiou 
improvement  authorized  by  this  Act,  and  may  vary 
ind  the  same ;  and  (vi.)  May,  in  any  other  case, 
nto  a  contract   to  do  any   act  for  carrying  into 
ny  of  the  purposes  of  this  Act,  and  may  vary  or 
the  same.     (2)  Every  contract  shall  be  binding 
.  shall  enure  for  the  benefit  of  the  settled  land, 
ill  be  enforceable  against,  and  by  every  successor 
for  the  time  being  of  the  tenant  for  life,  and  may 
ied  into  effect  by  such  successor ;  but  so  that  it 
!  varied  or  rescinded  by  any  such  successor,  in  the 
le  and  maimer,  if  any,  as  if  it  had  been  made  by 
V'  448k. 
powers  conferred  by  the  Act  on  the  tenant  for  life  character 

*  *  of  powers  of 

t  capable  of  assignment  or  release,  and  do  not  pass  J0^gjf  * 
won  as  being  by  operation  of  law  or  otherwise  an  ^wtho 
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ch.'i  [assignee  of  the  tenant  for  life  ;  and  a  contract  by  him  n< 
to  exercise  any  of  his  powers  under  the  Act,  is  void ;  b 
the  rights  of  an  assignee  for  value  of  the  estate  or  inter* 
of  the  tenant  for  life,  cannot  be  affected  without  the  const 
of  such  assignee,  except  that,  unless  such  assignee 
actually  in  possession,  his  consent  is  not  requisite  for    ^ 
making  of  leases  at  rack  rent  and  in  conformity  with     ^v\ 
Act,  by  the  tenant  for  life;   and  this  extends  to       ^CV 
assignment  by  way  of  mortgage  or  charge  (s.  50).        ^^<w 


provision  or  limitation  to  prevent  the  tenant  for  life  ^s 
exercising  his  powers  under  the  Act,  is  void  (s.     ^ 
Notwithstanding  anything  in  the  settlement  the  exerc^^- 
by  the  tenant  for  life,  of  any  power  under  the  Act,  doea* 
Purchasers,  not  occasion  a  forfeiture  (s.  52).     These  powers  must 

etc.,  from  v  * 

taunt  for    exercised  in  accordance  with  the  limitations  and  provisio 
tected*        of  sections  55 — 57,  and  purchasers,  lessees,  and  mortgag 
from  a  tenant  for  life  are  protected  by  section  54. 


Tenant  for       A  tenant  for  life,  must,  in  exercising  any  power  ua. 

life  trustee 

for  au  the  Act,  regard  the  interests  of  all  parties  entitled 

£*«•*•*.  the  settlement,  and  in  relation  to  the  exercise  thereo 


Limited 
owners  who 


him,  is  deemed  to  be  in  the  position,  and  to  have  the  d^^         ^ 
and  liabilities  of  a  trustee  for  those  parties  (s.  53).    4^^ 
A  tenant  for  years  determinable  on  life,  not  hota- 
hare  powers  merely  under  a  lease  at  a  rent ;  a  tenant  for  the  ljfe  ^^ 
for  life.       another,  not  holding  merely  under  a  lease  at  a  rei^  . 
tenant  for  his  own  or  any  other  life,  or  for  years  detenu  j, 
able  on  life,  whose  estate  is  liable  to  cease  in  any  evejw^ 
during  that  life,  whether  by  expiration  of  the  estate 
by  conditional  limitation  or  otherwise,  or  to  be  defeats 
by  an  executory  limitation,  gift,  or  disposition  over,  o: 
subject  to  a  trust  for  accumulation  of  income  for  paym, 
of  debts  or  other  purpose ;  a  person  entitled  to  the  inoo^. 
of  land,  under  a  trust  or  direction  for  payment  thereof 
him  during  his  own  or  any  other  life,  whether  subject  t 
expenses  of  management  or  not,  or  until  sale  of  the  land 
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il  forfeiture  of  his  interest  therein  on  bankruptcy  TP6A £Hl!j 
r  event,  have,  under  the  same  Act,  the  powers  of 
t  for  life  (s.  58).    44 80. 

tnnection  with  this  it  may  also  be  mentioned  that  v^tt5-*46 
stat  45  &  46  Vict.  c.  21  (Appendix),  any  person  SwoiSEu, 
>r  entitled  only  for  life  or  lives  of  or  to  any  manor  Amendment 
s  of  freehold  tenure,  in  cases  where  the  person  next  powenot 
i  for  a  beneficial  interest  in  remainder  in  fee  simple  iSKuvw, 
tail  is  unborn  or  unascertained,  is  authorised  to  grant/etc 
i  grant,  conveyance,  or  enfranchisement  of  a  piece 
I  not  exceeding  one  acre,  for  a  site  for  a  place  of 
is  worship,  and  for  a  burial  place,  as  provided  by 
J  ft  37  Vict.  c.  50  (a).]    448©. 

(a)  See  infra,  par.  811a. 


p2 


212 


CHAPTER  II. 

OF   JlS   ESTATE  TAIL  AFTER  POSSIBILITY   OF   ISSUE 

EXTINCT. 

part  ii.    An  estate  tail  after  possibility  of  issue  extinct,  is  an  estate 
--— —  which  the  law  creates  in  favour  of  the  survivor,  where  tt 

Definition  7 

Jif^E^**  estate  tail  special  is  given  to  a  man  and  woman,  or  tot 
j"*^^  nian  or  woman,  and  in  the  first  case,  either  of  them,  or,  is 
extinct       ^e  gecon  j  CSL8e^  fae  party  who  is  not  tenant  in  tail,  hot 

by  or  on  whom  the  issue  is  to  be  begotten,  dies,  and  it 
the  time  of  the  death  of  such  person,  or  afterwards  in  the 
lifetime  of  the  survivor,  there  happens  to  be  a  failure  of 

K**n»pi«.  issue  inheritable  under  the  entail.  Thus,  if  an  estate  is 
given  to  a  man  and  his  wife  and  the  heirs  male  of  their 
bodies,  and  either  of  them  dies  without  male  issue  of  the 
marriage,  or,  having  such  issue,  such  issue  afterwards  dies 
without  issue  male  in  the  lifetime  of  the  survivor,  such 
survivor  becomes  tenant  in  tail  after  possibility  of  issue 
extinct.  And  so  if  an  estate  is  given  to  a  man  and  the 
heirs  of  his  body  by  his  present  wife,  or  to  a  woman  and 
the  heirs  of  her  body  by  her  present  husband,  and,  in  the 
first  case,  the  wife  dies,  or  in  the  second  case  the  husband 
dies,  in  case  of  a  failure  of  issue  of  the  marriage  in  the 
lifetime  of  the  survivor,  such  survivor  becomes  tenant  in 
tail  after  possibility  of  issue  extinct  (a).     449. 

whew  thw        It  will  appear  from  the  definition,  1.  That  this  estate 

estate  arises.  x  x  ...  n 

can  only  arise  where  an  estate  tail  special  is  created.  £• 
That  it  can  only  arise  by  death ;  and  not  by  advanced  age; 
nor  by  any  limitation  ;  nor  by  any  human  act,  such  as  ^ 

(a)  See  Litt  §  32,  33,  34 ;  2  Bl.  Com.  124—6 ;  1  Cruise  T.  4,  §  1-3. 
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k  vinculo  matrimonii.    By  such  a  divorce,  a  tenant  Tp5A^Hnj 

ial  tail  becomes  a  bare  tenant  for  life  (a).    3.  That  ' 

arise  by  the  death  of  a  tenant  in  special  tail,  where 
•vivor  is  also  tenant  in  tail  under  the  same  entail ; 
it  it  cannot  arise  by  the  death  of  a  sole  tenant  in 

tail  ;  for  it  is  in  reality  rather  a  reduction  of  an 
ate  in  special  tail  to  a  privileged  estate  for  life, 
he  creation  of  an  entirely  new  estate ;  so  that  the 
or,  in  order  to  be  tenant  in  tail  after  possibility  of 
extinct,  must  in  the  first  instance  have  been  tenant 
cial  tail.  4.  That  a  person  will  have  this  estate 
and  not  an  estate  tail,  although  he  have  issue,  if 
rue  are  not  such  as  are  capable  of  inheriting  under 
tail ;  as,  where  the  estate  is  in  tail  male,  and  the 
we  females,  or  males  not  descended  from  the  tenant 
i  wholly  through  males,  or  where  the  issue  are  by 
other  husband  or  wife  than  the  one  by  or  on  whom 
sue  is,  according  to  the  terms  of  the  entail,  to  he 
ten.    450. 

oder  the  provisions  of  stat.  45  &  46  Vict.  c.  38,  s.  58  stat.  45&4<! 
mdix).  a  tenant  in  tail  after  possibility  of  issue  The  settled 

"  .  Land  Act, 

it,  when  his  estate  or  interest  is  in  possession,  has  1882- 
owers  of  a  tenant  for  life  under  that  Act,  and  its  tenant  in 

7  tail  after 

lions  referring  to  a  tenant  for  life,  either  as  con-  jy£JJJity 
ig  powers  on  him  or  otherwise,  and  to  a  settlement,  JJJJJJ* 
to  settled  land  extend  to  a  tenant  in  tail  after 
bility  of  issue  extinct,  and  to  the  instrument  under 
i  his  estate  or   interest   arises,  and   to    the   land 
in  comprised.]    450a. 

(«)  Co.  Litt.  28  a ;  2  Bl.  Com.  125. 
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CHAPTER  III. 


OF  AN  ESTATE  BY  THE  CURTESY. 


Part  II. 
T.  5,  Ch.  3. 

Definition 
ot  this 
estate. 


Requisites. 


1.  As  to 
marriage. 


2.  As  to 
neisin,  or 
equitable 
ownership. 


An  estate  by  the  curtesy  of  England,  is  an  estate  for  life 
to  which  a  man  becomes  entitled  on  the  decease  of  Ml 
wife,  in  lands  or  tenements,  of  which  she  was  seised,  or  to 
which  she  was  equitably  entitled,  otherwise  than  in  joint 
tenancy,  for  any  estate  of  inheritance,  in  possession,  flf 
subject  only  to  a  term  of  years,  provided  he  has  had 
by  her  issue  born  alive,  and  capable  of  inheriting  to 
estate.    451. 

There  are,  therefore,  four  requisites  to  the  existence  rf 
an  estate  by  the  curtesy  :  1.  Marriage.  2.  Legal  eeiffln 
or  equitable  ownership  by  the  wife  for  an  estate  of  in- 
heritance, in  possession,  or  subject  only  to  a  term  for 
years.  3.  Issue  born  alive  in  the  wife's  lifetime,  and 
capable  of  inheriting  her  estate.  4.  The  death  of  the 
wife  in  the  husband's  lifetime  (a).    452. 

1.  If  the  marriage  is  only  voidable,  and  is  not  annulled 
during  the  life  of  the  wife,  the  husband  will  be  tenant  by 
the  curtesy  (b).    453. 

2.  It  is  necessary,  in  certain  cases,  that  the  seisin  of  the 
wife  should  be  of  the  most  perfect  kind.  And,  in  all 
cases,  it  is  indispensable  that  she  should  be  seised,  or 
equitably  entitled,  for  an  estate  of  inheritance  of  some 


(a)  Co.   Litt.    29  a,  b;    2    Bl.       15.17. 
Com.  127  ;  1  Cruise  T  5,  c  1,  §  4,  (?>)  I  Cruise  T.  5,  c  1,  §  6. 
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possession  (a),  or  subject  only  to  a  term  of  years,  Tfft"  "v,# 
ach  things  whereof  curtesy  may  be  had,  and  not        ~ 
tenancy  (b).    454. 

reponderance  of  authority  now  is,  that  where  a 
woman  has  an  equitable  estate  of  inheritance  to 
rate  use,  and  does  not  dispose  of  it  by  deed  or 
husband  is  entitled  to  curtesy.  Where  she  does  so 
of  it,  her  husband  is  debarred  from  any  estate  by 
«y  (c).    465. 

rporeal  hereditaments  are  liable  to  curtesy ;  and  {jJJJSSJJ1 
an  actual  seisin,  and  not  a  mere  constructive  ment8k 
necessary,  unless  the  estate  of  the  wife  is  only 
ible  estate  not  settled  to  her  separate  usa     So 
an  heiress  dies  before  she  or  her  husband  has 
the  husband  shall  not  be  tenant  by  the  curtesy. 
or  husband  had  entered  before  her  death,  it  would 
iced  (J).    456. 
won   cannot   be    tenant   by  the    curtesy    of   a  *«»*i«MiM» 

•f  •'or  rever- 

t   or   reversion    expectant   upon   an   estate   ofBion8* 

unless  the  particular  estate  be  determined 
he  coverture,  except  perhaps  in  the  case  of  a 
r  life  whereon  rent  is  reserved.  But  a  man 
ed  to  curtesy  of  a  reversion  expectant  on  an 
or  years ;  because  the  wife  is  seised  of  the 
be    freehold,    though   subject  to  the   term  (e). 

incorporeal  hereditaments,  such  as  advowsons,  J^j^*1 
)mmon8,  and  rents,  are  liable  to  curtesy  (/). mwiU 


i*tT.  Eyden,  L.  R.  7  Eq.  (<*)  1  Cruise  T.  5,  c.  1,  §  6  ;  and 

T.  12,  c.  2,  §  12,  14  ;  Co.  Litt.  29  a, 

> joint  tenancy,  see  Tit.      and  n.  6  ;  Watk.  Conv.  3rd  ed.  by 

Pre8t.  55. 

►r  r.  Mardomdd,  L.  R.  (r)  1  Cruise  T.  5.  c.  1,  §  13  ;  c.  2, 

288,   ufL    on    appeal;       §  23  ;  2  Bl.  Com.  127:  Co.  Litt. 

tniwaU,  L.  R.  17  Ch.  D.       29  a. 

(/)  1  Cruise  T.  5,  c.  2.  §  16. 
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TfjB5  "'s>  And   of  these  a  constructive   seisin,   commonly   called 
a  seisin  in  law,  is   sufficient ;   because   in   many  case* 
it  may  he  impossible  to  obtain  any  other  seisin  (a).  46& 
J£j£jor         As  it   is  a    rule  in    equity,   that  money    agreed   a>^ 
l^TIuifoS    directed   to  be  laid  out  in  the  purchase  of  land  sha\^ 
jmrohiweof  he  considered  as  land,  to  all   intents  and  purposes,  sv? 
a  man  may    be    tenant    by    the    curtesy    of    money 
agreed  or  directed    to  be  laid  out  in   the  purchase  of 
land  (b).    469. 
Ertattfumr       Curtesy   is    not  incident    to    an   estate    pour    autre 

autre  rio.  .  m*%^ 

vie  (c).     460. 
3.  A*  to  the      3.   The  issue  must  be  born  during    the  life    of  the 

lame. 

mother :    for,   if  the  mother  dies  in   labour,   and   the 
ceesarian  operation  is  performed,  the  husband  shall  nol 
be   tenant  by  the   curtesy ;   because  at  the   instant  o! 
the  mother's  death,  he  was  not  entitled,  as  having  n< 
issue  born,  but  the  land  descended  to  the  child  whil 
he  was  yet   in   his   mother's    womb ;    and   the   estat 
being  once   so  vested  shall   not    afterwards   be   take 
from  him   (d).    This  is  an   absurd   and  cruel    refin 
ment.    461. 

The  issue  must  also  be  capable  of  inheriting  the  mothe*R 
estate.  Therefore,  if  a  woman  is  tenant  in  tail  male,  a^(i 
has  only  a  daughter,  the  husband  is  not  entitled  to  be 
tenant  by  the  curtesy  (e).  And  where  land  is  devised  to 
a  woman  and  her  heirs,  but  if  she  should  die  leaving  issue 
then  to  her  child  or  children,  and  his,  her,  or  their  heirs 
and  assigns,  if  more  than  one  child,  to  take  as  tenants  iu 
common  ;  her  husband  is  not  entitled  to  be  tenant  by  the 
curtesy,  because  the  estate  of  the  wife  determines  on  her 
dying  leaving  issue,  and  the  children  then  take  as  pur- 


(a)  Co.  Litt.  29  a ;  3  Cruise  T.  (<?)  Stead  v.  Piatt,  18  Beav.  50. 

28,  c.  2,  §  10.  00   2  Bl.  Com.  127  ;  Oo.  Litt. 

(d)  1  Cruise  T.  E,  c.  2,  §  13  ;  1  29  b.                            .       ' 

Jarm.  Wills  2nd  ed.  494.  (e)  Co.  litt.  29  b;  2  BL  Com.  128. 
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* 

t>y  force  of  the  gift  over,  and  not  by  descent  from  TP£R£ *\ 
462.  — '-— 

mmaterial,  whether  the  issue  be  born  before  or 
j  seisin  of  the  wife  ;  nor  does  it  matter  if  the  issue 
>ie  the  seisin  of  the  wife  (£).  And,  although  a 
lave  issue  by  a  former  husband,  yet  if  her  second 
has  issue  by  her,  he  shall  be  tenant  by  the 
;  because  his  issue  by  possibility  may  inherit,  if 
issue  should  die  without  issue  (c).  463. 
hough  the  estate  of  a  tenant  by  the  curtesy  is  not  *.  com- 

°  mencement 

oate  until  the  death  of  the  wife,  yet  it  commences  jjJJJjj" 
ly  for  some  purposes  Id).  Thus,  the  husband,  from  Power  ofi 

J  r      r  \     /  7  7  alienation. 

lent  of  the  child's  birth  or  of  the  acquisition  of  the 
'  to  the  wife  (whichever  last  happens),  is  enabled 
y  an  estate  for  his  own  life  to  another  person. 
he  birth  of  a  child,  he  can  convey  a  good  estate  for 
t  lives  only  of  himself  and  his  wife  (e).  464. 
itry  is  necessary  to  complete  this  estate  ;  for,  on  Gentry 

*  J  r  7  necessary. 

h  of  the  wife,  the  law  adjudges  the  freehold  to  be 

asband  immediately  {/).    465. 

by  is  an  incident  so  inseparably  annexed   to  an  curtesy  an 

*  t  .  inseparable 

F  inheritance  in  hereditaments  of  freehold  tenure,  inciknt. 
annot  be  restrained  by  any  proviso  or  condition 
r(?).    466. 
by  is  not  incident  to  copyholds,  unless  there  be  a  curtesy 

4  rj  '  the  case 

Histom  to  warrant  it.   Where  a  custom  of  this  kind  <*  ,°?py- 

holds, 

,  it  is  construed  strictly,  and  not  extended  to  cases 
h  it  does  not  precisely  apply  (k).  When  it  is 
,  it  is  considered  as  a  continuation  of  the  estate 


'her  r.  Barker,  2  Sim.  253.  3rd.  ed.  by  Prest.  54. 

Mae  T.  5,  c.  1,  §  7,  18  ;  (/)  1  Cruise  T.  5,  c.  2,  §  28. 

.  128  ;  Co.  Litt.  29  b.  (g)  1  Cruise  T.  1,  §  48,  52  ;  and 

**e  T.  6,  c  1,  §  20.  T.  5,  c.  2,  §  10. 

lit*.  30  •.  (*)  1  Cruise  T.  10,  c.  3,  §  49  ; 

on,  §  360 ;  Watk.  Cony.  Burton,  §  1311. 
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Pabt  II. 
T.  6,  Ch.  3. 


or  of  gavel- 
kind lands. 


When 
curtesy  and 
dower  cease. 


Stat.  40  &  41 
Vict  c.  18. 
The  Settled 
Estate*  Act. 
1877. 


of  the  wife,  and  therefore  as  perfect  without  admittance  (a). 
And  although  the  wife  be  not  actually  admitted  to  the 
copyhold,  yet  the  husband  will  be  entitled  to  curtesy  (b)  ^ 
And  by  the  custom  of  some  manors  the  husband  of 
copyholder  is  entitled  to  curtesy,  though  he  lias  no  issu^ 
by  his  wife.     But  such  estate  is  forfeitable  by  a  second 
marriage  (c).    467. 

In  gavelkind  lands,  a  husband  may  be  tenant  by  the 
curtesy  without  having  any  issue.  But  he  has  only  a 
moiety  of  the  wife's  lands,  and  he  loses  his  estate  if  he 
marries  again  (rf).    468. 

Where  the  fee  is  evicted  by  a  title  paramount,  both 
curtesy  and  dower  necessarily  cease.    So  where  the  donor 
enters  for  breach  of  a  condition,  the  right  to  curtesy  and 
dower  is  defeated.     And  so  where  a  person  seised  in  fe< 
tail  or  any  other  determinable  fee  conveys  in  fee,  th 
dower  of  the  wife  or  the  curtesy  of  the  husband  of  th 
grantee  ceases,  if  the  grantor's  estate  is  determined.    F( 
it  would  be  unreasonable  that  a  person  having  a  limit 
estate  should,  virtually,  as  regards  the  postponement  ^ 
enjoyment  by  the  remainderman  or  reversioner,  create  a 
derivative  estate  to  endure  beyond  the  limits  of  his  own 
estate.     But  dower  or  curtesy  of  an  estate  tail  does  not 
cease  on  the  expiration  of  the  estate  tail  through  failure 
of  issue.    And  where  an  estate  in  fee  simple  is  made 
determinable  upon  some  particular  event,  if  that  event 
happens,  curtesy  and  dower  do  not  cease  with  the  es- 
tate (e).    469. 

[Under  stat.  40  &  41  Vict.  c.  18  (Appendix),  a  tenant 
by  the  curtesy  has  the  same  powers  of  granting  leases, 


(a)  Burton,  §  1311. 
(Jb)  1  Cruise  T.  10,  c.  3,  §  61. 
(c)  1  Cruise  T.  10,  c  3,  §  53. 
(<*)  Co.  Litt.  30  a,  and  n.  1  ;  2 
Bl.  Com.  128  ;  Watk.  Conv.  3rd  ed. 


by  Prest.  56. 

(#•)  1  Cruise  T.  6,  c  2,  §  24  :  and 
6  Cruise  T.  38,  c.  17,  §  27 ;  Co.  Litt. 
241  a,  n.  (4),  III.  VT. ;  1  Jam. 
Wills,  2nd  ed.  746. 
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selling,  as  a  tenant  for  life  ;  and  it  is  provided  by  TfJ"  "^ 
5  &  46  Vict.  c.  38,  s.  58  (Appendix),  that  a  tenant  8tatp45&ij 
curtesy  shall,  when  his  estate  or  interest  is  in  pos-  ^^2^ 
i,  have  the  powers  of  a  tenant  for  life  under  that  lm    **' 
id  that  its  provisions  referring  to  a  tenant  for  life,  ott^nt 
as  conferring  powers  on  him  or  otherwise,  and  to  a  m$£y 
lent,  and  to  settled  land,  shall  extend  to  a  tenant 

curtesy,  and  to  the  instrument  under  which  his 
or  interest  arises,  and  to  the  land  therein  com- 
]    469a. 
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CHATTER  IV. 

OF   DOWER,    FREBBENCH,    AND   JOINTURE. 


Pr.  II.  T.  5, 
Ch.  4,  h.  1. 

Definition 
of  this 
«etate  in 
cases  not 
within  the 
Dower  Act 


Definition 
of  this 
estate  in 
cases 

within  the 
Dower  Act. 


Dower  in 
gavelkind 
]  ami. 


Section  I. 

Of  Dower  generally. 

Dower,  in  cases  not  within  the  Dower  Act,  is  an 
for  life,  to  which  (where  it  is  not  prevented,  barred, 
lost)  a  woman  becomes  entitled,  on  the  decease  of 
husband,  in  one-third  of  the  lands  and  tenements  of  wl 
he  was  seised  in  deed  or  in  law,  at  any  time  during 
coverture,  for  any  estate  of  inheritance  in  possess^ 
otherwise  than  in  joint  tenancy,  and  which  any  iffl»i 
which  she  might  have  had,  might  by  possibility  \a>n 
inherited  (a).     470. 

Dower,  in  cases  within  the  Dower  Act,  is  an  estate  ft* 
life,  to  which  (where  it  is  not  prevented,  barred,  or  lort) 
a  woman  becomes  entitled,  on  the  decease  of  her  husband, 
in  one-third  of  the  lands  and  tenements  to  which  he  died 
legally  or  equitably  entitled,  for  any  estate  of  inheritance 
in  possession  otherwise  than  in  joint  tenancy,  and  whick 
any  issue  which  she  might  have  had,  might  by  possibility 
have  inherited.     471. 

By  the  custom  of  gavelkind  the  widow  is  entitled  to  • 
moiety,  but  only  during  her  widowhood.  And  by  the 
custom  of  some  places  the  widow  is  entitled  to  the 
whole  (b).    472. 


0* )  See  Litt,  8. 36—7  ;  2  BL  Com. 
129  ;  Co.  Litt.  31  a ;  1  Cruise  T. 
6,  c.  2.  §  1,  8,  6;  Burton,  §  349; 
Watk.  Conv.  3rd  ed.  by  Prest.  41. 


(*)  Burton,  §  349  ;  Watk.  0^* 
Srded.  by  Prest.  68:  Litt  s.  37; 
Co.  Litt.  33  b,  ii.  (11). 
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ies  dower  at  the  common  law,  and  by  particular  ^rJ-  J-  *• 
,  there  were  two  other  species  of  dower,  called  ^  ^ — 
id  ostium  ecclesise,  and  dower  ex  assensu  patris.  2SSSSb  aiui 
ese  are  abolished  by  the  stat.  3  &  4  Will.  4,  c.  105,  £™mix 

473. 

wife  of  a  tenant  in  tail  is  dowable,  though  the  Dower  of 

.  entailed 

kail  determines  by  failure  of  issue,  if  any  issue  by  e8tftte- 
old  have  been  capable  of  inheriting  the  estate  tail. 
an  exception  to  the  rule,  cessante  statu  primitivo 
et  derivative  (a).    474. 
he  old  law,  a  woman  was  not  entitled  to  dower  of  Dower  of 

'  an  equitable 

itable  estate  (b).    But  by  sect.  2  of  the  stat  3  &  4  e8tete- 
I,  c  105,  it  is  enacted,  "  That  when  a  husband  shall 
leficially  entitled  to  any  land,  for  an  interest  which 
lot  entitle  his  widow  to  dower  out  of  the  same  at 
id  such  interest  whether  wholly  equitable  or  partly 
md  partly  equitable,  shall  be  an  estate  of  inheritance    • 
(session,  or  equal  to  an  estate  of  inheritance  in 
rion  (other  than  an  estate  in  joint  tenancy),  then 
low  shall  be  entitled  in  equity  to  dower  out  of  the 
land.9'     And  this  applies  to  gavelkind  lands  as 
8  to  others  (c).    476. 
ore  the  passing  of  the  stat.  3  &  4  Will.  4,  c.  105.  it  Neoenity 

•  foraeudn 

bsolutely  necessary  that  the  husband  should  bejj*» 
;  but  a  seisin  in  law  was  sufficient,  because  other- 
he  wife  might  have  been  deprived  of  her  dower  by 
gleet  or  design  of  her  husband  (d).  And  it  was  not 
ary  that  the  seisin  should  continue ;  for  if  the 
nd  aliened  the  land  or  tenement,  or  extinguished 
nts  or  commons,  etc.,  still  the  wife  was  endowed  (e). 
be  necessity  of  seisin  is  now  dispensed  with  in  the 

?o.  Litt.  31  b,  241  a,  n.  (4),  (r)  Farley  v.  Bonham,  2  Johns. 

tti.  Conr.  3rd  edL  by  Prest.      &  Hem.  177. 

(<*)  1  Cruise  T.  6,  c.  1,  §  19  ;  Co. 
b.  Litt  29  a,  n.  (6),  290  b,      Litt.  31  a. 
1  Cruiie  X.  6,  c.  2,  §  23.  (*)  Co.  Litt.  32  a. 


224 


OF  DOWER  GENERALLY. 


Pt 
Ch 


"•  J-,5,  marries  and  dies,  his  wife  shall  not  be  endowed  of 
reversion,  because  the  husband  was  not  seised  of  the  i 
mediate  freehold  during  the  coverture  ;  nor  shall  she 
endowed  of  the  rent,  because  he  had  but  a  particular* 
and  no  estate  of  inheritance  in  the  rent.    But  a  woman 
dowable  of  a  reversion  expectant  on  a  term  for 
because  the  husband  is  seised  of  the  immediate  fteel 
and  has  a  present  estate,  though  subject,  as  regards 


Dower  of  & 
reversion 
expectant 
on  a  term 
of  yean, 
or  of  the 
immediate 
freehold, 

subject  to  a  possession,  to  a  term  of  years  (a).    And  if  a  person  d 
interest  for  lands  to  his  executors  for  payment  of  debts,  and, 
Sebta.         payment  thereof,  to  his  son  in  tail,  and  the  son  marrifl^ 
and  dies  before  the  debts  are  paid,  his  wife  shall  ham 
dower ;  because  the  estate  of  the  executors  is  only  ach&tifll 
interest,  and  the  immediate  freehold  vested  in  the  son  « 
the  death  of  the  father.     But  the  wife's  dower  will  not 
commence  till  the  debts  are  paid  (b).    483. 

A  woman  shall  not  have  dower  both  of  land  given  in 
exchange,  and  land  taken  in  exchange,  but  she  may  have 
her  election  (c).    484. 
The  wife  of  a  mortgagee  is  not  dowable  of  the  land 
Sen    in  mortgage  (rf).     Nor  [by  the  old  law]  can  a  Jewess  or  1 
Sodowof  the  wife  of  an  alien  have  dower  (e).    And  a  widow  is  not 

a  wrongful 

«*»*>.        dowable  of  a  wrongful  estate  (f).    485. 

when  dower  The  title  to  dower  attaches  at  the  instant  of  the  mtf- 
riage,  if  the  husband  is  then  seised,  or  the  instant  he 
becomes  seised  after  marriage ;  and  in  cases  not  within 
the  Dower  Act,  it  would  not  be  defeated  or  affected  by  an 
alienation  of,  or  charge  upon,  the  property,  after  the 

conveyance  marriage,  by  the  husband  alone  (g).    And  where  a  man, 


Dower  in 
thecaae 
of  an 
exchange. 


Mortgagee's 
wife,  or 
a  Jewess, 
or  an 


Conse- 
quence 
of  this. 


(a)  Co.  Litt.  32  a ;  1  Cruise  T. 
6,  c.  1,  §  22,  and  c.  2,  §  8  ;  Burton, 
§  354  ;  9  Jarm.  &  Byth.  by  Sweet, 
159. 
%    4W  1  Cruise  T.  6,  c.  1,  §  23. 

(<?)  Co.  Litt.  31  b. 

(<*)  1  Cruise  T.  6,  c.  2,  §  23. 


(0  1  Cruise  T.  6,  c.  l,§32;Oo. 
Litt.  31  a.  As  to  the  dower  of 
aliens,  see  infra.  Part  IV.  T.  1- 
Ch.  7. 

(/)  1  Cruise  T.  6,  c.  2,  §  16. 

(g)  See 2  Bl.  Com.  132;  1  Croi*e 
T.  6,  c.  4,  $  1,  and  c,  2,  §  32. 


OF  DOWER  GENERALLY.  225 

nediately  before  his  marriage,  privately  and  secretly  ^  **•  J-  *• 
veys  his  estate  to  a  trustee  for  himself,  in  order  to  in  fraud  of 
•rive  his  wife  of  dower,  such  conveyance  will  be  deemed  dower' 
odnlent  and  void  (a).    486. 

Jntil  assignment,  however,  the  widow  has  no  estate,  ^^Jj** 
;  only  a  right  or  title  of  dower  ;  for  the  law  casts  the  j^'J-*11" 
ehold  on  the  heir  immediately  on  the  death  of  the 
sector  (b).     Yet,  as  soon  as  the  assignment  is  made,  Alignment 

v    /  '  o  /  operates  by 

\  widow  is  in  of  the  estate  of  her  husband,  and  the  heir relatiOT1- 
not  considered  as  having  ever  been  seised  of  that  part 
tereof  the  widow  is  endowed  (c).    487. 
Ihe  assignment  of  dower  must  be  absolute,  and  not  Assignment 

^  '  most  be 

bject  to  be  defeated  by  any  condition,  nor  lessened  by  JJSJSwi 
j  exception  or  reservation.     But  where  the  lands  were  JJ^Seni- 
ised  for  years  before  the  marriage,  the  assignment  of tion' 
rarer  is  made  with  a  proviso  that  the  tenant  for  years 
tall  not  be  disturbed  (d).    488. 
A  rent  issuing  out  of  the  land  whereof  the  widow  is  what  may 

°  be  aMigneu 

owable,  may  be  assigned  for  dower  ;  but  an  assignment fordowor- 
f  other  lands,  or  of  the  rent  of  other  lands,  or  of  a  term 
f  years,  or  of  a  rent  for  years,  or  for  the  life  of  the  person 
•ho  assigns  it,  will  not  be  good  (e).    488. 

By  the  Statute  of  Merton,  20  Hen.  3,  c.  2,  it  is  enacted,  Jjjjg- 
tta  a  dowress  may  dispose  by  will  of  the  growing  corn  ; 
otherwise,  that  it  shall  go  to  her  executors  {/).    490. 

By  the  stat.  3  &  4  Will.  4,  c.  27,  s.  41,  "  No  arrears  of  Arreamof 
dower,  nor  any  damages  on  account  of  such  arrears,  shall 
be  recovered  or  obtained  by  any  action  or  suit  for  a  longer 

period  than  six  years  next  before  the  commencement  of 

«ch  action  or  suit"    481. 
[The  power  of  granting  leases  under  section  46  of  stat.  £J2J  ^tt 

W  1  Cnrise  T.  12,  c  2,  §  24.  Litt.  240  b,  d.  (1),  241  a. 
(*)  1  Cruise  T.  6,  c.  3,  §  1 ;  Watk.  (rf)  1  Cruise  T.  6,  c.  3,  §  13. 

^•toled.  by  Prest.  41,  42.  (0  1  Cruise  T.  6,  c.  3,  §  11, 12. 

WlCtoeT.  6,c.8,§21;  Co.  (/)  1  Cruise  T.  6,  c.  2,  §  27. 
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ch""  Ti!  40  *  41  Vict-  c#  18  (Appendix),  is  expressly  given  to 
"  tenant  in  dower  by  the  same  section.     But  no  men! 
of  a  tenant  in  dower  appears  to  be  made  in  stat.  45  k 
Vict.  c.  38  (Appendix).]     491a. 
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prevent 
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Section  II. 

Of  the  Modes  of  preventing,  at  Law  and  in  Equity, 
Title   to  Dower    from  arising,    independently  of 
Dower  Act :  and  herein,  of  Uses  to  prevent 
and  of  Legal  Jointures. 

There  are  certain  modes  by  which  dower  may  be 
vented  from  ever  arising,  even  independently  of  the 
Act.    492. 

I.  One  way  is,  by  conveying  or  devising  the  property] 
so  as  virtually  to  give  the  purchaser  or  devisee  the  benm 
of  an  estate  of  inheritance  in  possession,  and  yet  to  limfcj 
the  property  to  him  in  such  a  manner  that  he  does  not] 
actually  take  such  an  estate.  This  object  has  been  aoogW 
to  be  effected  in  different  modes,  with  different  degrees  rf 
success.    493.     Thus, 

Formerly  it  was  a  practice  to  limit  the  estate  to  apoN 
chaser  or  devisee  and  a  trustee  and  their  heirs,  but,  a*  to 
the  estate  of  the  trustee  and  his  heirs,  in  trust  for  fl» 
purchaser  or  devisee  in  fee  or  in  tail ;  or  to  the  purcbaier  j 
and  a  trustee  for  life  in  joint  tenancy,  with  remainder  to 
the  purchaser  in  fee  or  in  tail.  But  this  exposed  him  to 
the  chance  of  the  trustee  dying  in  his  lifetime,  in  wkik 
case  the  right  of  dower  would  attach  upon  the  estate.  ll 
other  instances,  the  estate  was  limited  to  the  purchaser* 
devisee  and  a  trustee,  and  the  heirs  of  the  trustee,  butia 
trust  for  the  purchaser  or  devisee ;  or  immediately  and 
exclusively  to  the  trustee  and  his  heirs  in  trust  for  tta 
purchaser  or  devisee  in  fee  or  in  tail.  But  each  of  the* 
modes  was  objectionable,  as  they  kept  the  legal  inherit* 
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ft  from  the  purchaser  or  devisee,  and  exposed  him  to  ^XJ-  J-25» 
the  inconvenience  of  its  escheating  to  the  Crown  for  ~ 

it  of  heirs  of  the  trustee,  or  of  its  becoming  vested  in 
tnts,  married  women,  or  persons  residing  at  a  distance, 

easily  discoverable,  or  not  willing  to  join  in  the  con- 
wices  required  to  be  made  of  it  (a).  494. 
As  there  can  be  no  dower  of  a  remainder  or  reversion 
pectant  on  an  estate  of  freehold,  another  mode  was  to 
avey  to  the  use  of  a  trustee  during  the  joint  lives  of  the 
trchaser  and  his  wife,  or  for  the  life  of  the  purchaser, 
mainder  to  the  purchaser  in  fee.  But  this  rendered  the 
ctcarrence  of  the  trustee  necessary,  to  pass  the  legal 
date  vested  in  him,  in  the  case  of  a  sale  or  mortgage  by  x" 
ie  purchaser  during  the  coverture  (A).    495. 

To  prevent  these  inconveniences,  Butler  suggested,  that  Butier** 

s  mode 

m  estates  may  be  limited  to  such  uses  as  the  purchaser 
*  devisee  shall  appoint,  and,  for  want  of  appointment, 
o  the  use  of  a  trustee,  his  heirs  and  assigns,  during  the 
ifc  of  the  purchaser  or  devisee,  in  trust  for  him,  and 
mbject  thereto  to  the  use  of  the  purchaser  or  devisee  in 
Bee  or  in  tail  (c).    496. 

Another  mode,  suggested  by  Fearne,  is,  to  convey  or  F<*™e'B 
ievue  to  such  uses  as  the  purchaser  or  devisee  shall 
^point ;  and  in  default  of  appointment,  to  the  use  of  the 
fnehaser  or  devisee  and  his  assigns   for  life,  without 
impeachment  of  waste,  and  immediately  after  the  deter- 
MmatioD  of  that  estate  by  any  means  (or  by  any  means  in 
tii  lifetime),  to  the  use  of  a  trustee  and  his  heirs  (or  more 
vmlly  and  properly,  his  executors  and  administrators), 
faring  the  natural  life  of  the  purchaser  or  devisee,  upon 
tat  for  him  and  his  assigns  ;  and,  after  the  determina- 
te of  that  estate,  to  the  use  of  the  purchaser  or  devisee 

W  Cfc    Litt.    879   b,   n.  (1);  (V)  Watk.    Conv.    3rd    ed.  by 

^k- Coht.  «rd  «L  by  Piwt.  45,      Prest.  47. 
^*  (r)  Co.  Litt.  379  b,  n.  (1). 

Q2 
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Pr 
Oh 


•  "-J*/'  himself,  in  fee  or  in  tail,  or  to  the  heirs  or  the  heini 
the  body  of  the  purchaser  or  devisee  (a).    497. 

These  are  the  best  limitations  to  prevent  dower, 
first,  namely,  the  power  of  appointing,  gives  the  hnsl 
power  of  passing  the  whole  fee  without  the  concurrence 
any  other  person  ;  and  the  appointee  being  considered 
be  in  under  the  instrument  creating  the  power, 
paramount  to  the  claims  of  the  wife.  The  second, 
limitation  to  the  husband  for  his  life,  gives  him 
present  legal  right  to  the  possession,  the  rents,  and  the 
hold.  The  third,  the  limitation  to  the  trustee  for  the 
of  the  husband,  by  creating  an  intervening  estate  of  fin*! 
hold,  places  and  keeps  the  inheritance  in  remainder,  80 
to  prevent  dower  from  ever  attaching.  The  fourth,  fll 
limitation  of  the  inheritance  to  the  husband,  vests  a  lepl 
estate  in  him,  so  that  if  he  dies  without  making  any  ap- 
pointment, the  inheritance  will  vest  in  his  heirs  or  tho» 
to  whom  he  may  give  his  property  (b).  498. 
ii.  Legal         II.  Another  way  of  preventing  the  title  to  dower  fiffli 

jointure.  . 

}^jnof     ever  arising  is  by  a  jointure.     As  it  was  held,  before  fl» 


legal 
jointures. 


Statute  of  Uses,  that  a  woman  was  not  dowable  of  a  o«» 
estates  were  frequently  conveyed  to  uses  in  order  to  btf 
dower  (c).  When  the  Statute  of  Uses  was  passed,  for 
the  purpose  of  converting  uses  into  legal  estates,  all 
women  then  married  would  have  become  dowable  of  8oA 
lands  as  had  been  held  to  the  use  of  their  husbands,  and 
would  also  have  been  entitled  to  any  lands  that  were 
settled  on  them  in  jointure.  A  clause  was  therefor 
inserted  in  the  Statute  of  Uses,  by  which  it  was  enacted 
that  a  certain  provision  made  for  the  wife  should  operate 
as  a  bar  of  dower  (rf).     This  statute  has  given  rise  to  the 

(a)  Sec  Fearne,  347,  and  notes ;  terests  annexed  to  Fearne,  §  258. 
Co.  Litt.  379  b,  n.  (1 ),  239  b,  n.  (3) ;  (ft)  Watk.  Con  v.  3rd.  ed.  by  P***" 

9  Jarm.  &  Byth.  by  Sweet,  74.  n.,  48—50. 
156,  n. ;  Watk.  Conv.  3rd  ed.  by  (e)  1  Cruise  T.  7,  c.  lf  §  2. 

Prest.  46  ;  Smith's  Executory  In-  (<*)  Id.  §  3,  4. 
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nture,  which  Lord   Coke  defines  to  be,  " A **•  "T^ 
Livelihood  of  freehold  for  his  wife,  of  lands  or  rr^i     # 

'  Detluition  of 

etc.,  to  take  effect  presently  in  possession  or  *Johlture- 
the  decease  of  her  husband,  for  the  life  of  the 
;t,  if  she  herself  be  not  the  cause  of  its  deter- 
r  forfeiture  "  (a).    499. 
statute  contradicts  the  common  law,  it  has*"!?*8**?* 

7  to  a  legal 

m  construed  strictly;  and  no  estate  is  a  good  Jointuro- 
d  a  bar  to  dower  at  law  under  this  Act,  unless 
id  with  the  following  circumstances  (b) : — 1.  It 
lence  and  take  effect,  in  possession  or  profit, 
y  on  the  death  of  the  husband ;  for  otherwise 
beneficial  as  dower  (<?).  2.  It  must  be  for  the 
or  for  some  greater  estate,  and  not  for  the  life  or 
)ther  person  or  any  number  of  other  persons,  or 
nber  of  years,  however  many.  But  although  the 
ites  five  kinds  of  estates  which  may  be  limited 
jointure,  yet  these  are  only  mentioned  as  ex- 
ddo  not  exclude  any  other  estate  consistent  with 
>n  of  the  Act  (d).  3.  The  estate  must  be  limited 
!  herself,  and  not  to  any  other  person  in  trust  for 
L  It  must  be  made  in  satisfaction  of  the  wife's 
3r  (/).  5.  It  must  be  expressed  or  averred  to  be 
ion  of  her  whole  dower,  or  (which  amounts  to 
hing)  of  her  dower  indefinitely  (g).  6.  It  must 
jfore  marriage  (h).    600. 

re  which  has  these  requisites  prevents  the  title  ^fectf 
■om  ever  arising,  whether  at  law  or  in  equity, 
i  case  of  an  infant  (i).    501. 

t  36  b.  (J)  Co.  Litt.  36  b  ;  2  Bl.  Com. 

9  T.  7,  c.  1,  §  6.  138  ;  1  Cruise  T.  7,  c.  1,  §  17. 

t  36  b  ;  2  Bl.  Com.  (g)  Co.  Litt.  36  b ;  see2  Bl.  Com. 

:  T.  7.  c.  1,  §  7.  138  ;  1  Cruise  T.  7,  c.  1,  §  17,  18. 

X.  36  b  ;  2  Bl.  Com.  (A)  2  Bl.  Com.  138 ;  1  Cruise  T.  7, 

T.7,c.  1,  §9,  35.  cl,§21. 

L  36  b ;  2  Bl.  Com.   .  (0  1  Cruise  T.  7,  c.  1,  §  22,  31. 

T.  7,  c.  1,  §  12. 


Jointures 

under 

powen. 
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^h"'  s.' &  ^  power  to  jointure  a  wife  in  proportion  to  the  foi 
she  brings,  does  not  arise  if  the  fortune  is  settled  to 
separate  use.  But  it  is  not  necessary  that  the  foi 
should  be  paid  to  the  husband.  It  may  be  settled  on 
and  the  wife  and  family  (a).    502. 

In  execution  of  a  power  to  jointure,  it  is  necessary  that  the 
lands  which  are  subject  to  the  power  should  be  convi 
to  the  wife  herself,  and  not  to  trustees  for  her  (6). 

A  general  power  to  jointure  to  a  particular  amount  do* 
not  authorise  an  appointment  clear  of  natural  outgoings 
as  parochial  payments  and  repairs,  etc.  (c).  And  even  whar 
the  jointure  is  to  be  of  the  clear  yearly  value  of  a  certail 
sum,  it  only  means  clear  of  charges  which  are  usually 
borne  by  the  tenant,  and  not  of  those  which  are  usually 
borne  by  the  landlord  (d).  And  where  land  of  a  givei 
value  is  to  be  settled,  the  jointure  will  only  be  free  from 
such  taxes  as  were  in  being  at  the  time  of  executing  the 
power,  and  from  the  amount  of  then  existing  taxes  which 
was  then  payable,  and  not  from  any  future  increase  of  sock 
taxes :  for  otherwise,  whenever  any  tax  was  increased,  the 
jointress  would  come  into  a  Court  of  Equity  to  make  good 
against  the  remainderman  the  deficiency  in  the  jointure 
thereby  occasioned  (e).     504. 

Rent  charge  It  has  long  become  a  general  practice  to  limit  a  rent 
'  charge  to  the  intended  wife  for  her  life  as  a  jointure,  to 
commence  on  the  death  of  the  husband,  with  powers  of 
distress  and  entry,  and  a  term  for  years  for  further  securing 
the  payment  of  it.  [And  now  the  powers,  given  by  b.  44 
of  stat.  44  &  45  Vict.  c.  41  (Appendix),  of  distress  and  entry, 
and  of  demising  the  land  which  is  subject  to  the  jointure 
rent  charge,  upon  trusts  for  raising  such  rent  charge; 
afford  a  security  for  the  due  payment  of  the  rent  charge 

(a)   2  Sugd.  Pow.  301.  (rf)  2  Sugd.  Pow.  294—6. 

(*)  2  Sugd.  Pow.  291.  (*)  2  Sugd.  Pow.  296. 

(<0  2  Sugd.  Pow.  294. 
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tfhere  such  remedies  are  not  expressly  given.]  ^gJJ- £•*» 

lore  convenient  both  to  the  widow  and  to  the 

i  more  certain  income  is  thereby  provided  for 

r,  and  the  latter  continues  in  the  possession  and 

ent  of  the  whole  estate  (a).     505. 

ress  is  considered  in  equity  as  a  purchaser  for  Joints 

x       *  *  considered 

onsideration,  even  though  she  brought  her  hus-  Sier^nd 
jrtune;  marriage  alone  being  deemed  a  valuable  JSJ^10 
ion;  and  therefore  an  agreement  to  settle  a  join- 8Uch* 
ae  decreed  to  be  specifically  performed  (b).    For 
•eason  a  jointress  will  be  relieved  in  equity,  as  also 
ainst  a  prior  voluntary  conveyance  (c).    And  a 
Iquity  will  also  set  aside  a  satisfied  term  for  years 
of  a  jointress,  though  it  will  not  do  so  in  favour 

£8  (d).      506. 

lands  limited  or  agreed  to  be  limited  in  jointure  Deficiency 

of  jointure. 

covenanted  or  even  merely  expressed  to  be  of  a 

nual  value,  and  afterwards  prove  deficient,  the 

j  entitled  to  have  the  deficiency  made  good  out  of 

Is  of  the  husband,  and  to  come  in  as  a  specialty 

[K>n  the  husband's  estate  for  the  arrears  of  the 

,  with  interest  (e).   And  though  a  married  woman 

iring  coverture  to  get  the  deficiency  made  good, 

t  of  equity  will  assist  her  (/).     607. 

ie88  is  not  entitled  to  the  crops  sown  at  the  time  Cr°v*- 

band's  death  ;  because  jointure  is  not  a  continu- 

e  estate  of  her  husband,  like  dower  {g).     508. 

\  a  proviso  in  the  statute  27  Hen.  8,  c.  10,  s.  7,  Eviction  of 

r  .  7  7  jointress. 

Miy  woman  be  lawfully  expulsed  or  evicted  from 
rinture,  or  from  any  part  thereof,  without  any 
ovin,  by  lawful  entry,  or  by  discontinuance  of 
ad,  then  every  such  woman  shall  be  endowed  of 

*  T.  7.  c  1,  §  42.  And  (d)  \m Cruise  T.  7,  c.  2,  §  8. 

r.  86  a,  and  86  b.  (<•)  1  Cruise  T.  7,  c.  2,  §  16—19. 

le  T.  7,  c.  2,  §  1.  (/)  1  Cruise  T.  7,  c.  2,  §  9. 

»T.7,c2,§  7.  (£)  Id.  c.  1,  §  40. 
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^„";  J;|;  as  much  of  the  residue  of  her  husband's  tenements  or 
ditament8  whereof  she  was  before  dowable,  as  the 
lands  and  tenements  so  evicted  and  expulsed  shall  amc 
or  extend  unto  "  (a).    609. 

fibrin*  Where  a  jointure  is  settled  before  marriage  pursuant 

the  statute,  it  so  for  resembles  dower  before  the  late 
that  it  cannot  be  defeated  by  the  alienation  of  the  hus 
alone,  or  be  charged  with  any  incumbrances  created  M 
him  after  the  marriage  (b).     But  if  a  wife  joined  withta* 
husband  in  levying  a  fine  or  suffering  a  common  recoTHf 
of  the  lands  settled  on  her  as  jointure  or  out  of  whfck 
the  jointure  was  to  issue,  she  was  thereby  barred  of  sod 
jointure,  upon  the  same  principle  as  that  by  which  a  6m  j 
or  recovery  barred  her  of  dower  (c).     If  the  jointure  \ 
whereof  the  wife  levied  a  fine  or  suffered  a  recovery  ns 
made  before  marriage,  the  wife  was  then  barred  not  only 
of  her  jointure,  but  also  of  her  claim  to  dower.   But  if  4c 
jointure  was  made  after  marriage,  a  fine  or  recovery  by  tte 
husband  and  wife  of  such  jointure  did  not  bar  the  wife  of  her 
right  to  dower  ;  because  a  jointure  so  made  was  originally 
waivable,  and  the  time  of  her  election  to  accept  or  waive 
it  did  not  come  till  after  her  husband's  death  (rf).    610. 
A  general  devise  of  other  lands  or  a  bequest  of  personally 
by  a  husband  to  his  wife,  will  not  operate  as  a  bar  tojoin- 
ture  settled  on  the  wife,  either  before  or  after  marriage  («)• 
But  where  a  freehold  estate  is  devised  to  a  woman  ex- 
pressly for  jointure,  and  in  bar  and  satisfaction  of  • 
jointure  settled  on  her  either  before  or  after  marriage,  she 
must  make  her  election  (f).    611. 

^fjSStra?      Jointure  is  not  lost  by  the  treason  or  felony  of  tb 
ibUnd.      husband  {g\  nor  by  the  elopement  and  the  adultery  of  tt 


or  her 
husband. 


00  2  Bl.  Com.  138;  1  Cruise  T.  7,  0?)  1  Cruise  T.  7,  c.  S,  §  7. 

c  1,  §  43.  CO  Id.  §  13. 

(ft)  1  Cruise  T.  7,  c.  3,  §  1.  (if)  Co.  Litt.  37  a  ;  2  BL  O 

00  Id.  §  1  ;  Co.  Litt.  36  b.  139  ;  1  Cruise  T.  7,  c.  3,  §  3. 
00  Id.  §  2  ;  Co.  Litt.  36  b. 
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rife.     Nor  do  these  acts  even  preclude  her  from  obtaining  ^J-  J-|» 
pecific  performance  of  marriage  articles  (a).     612.  ~~ 

III.  In  some  cases  dower  is  prevented,  and  in  other  m.  By  an 
mses  it  is  not  prevented,  by  an  estate  created  before  the  created 
Damage.    1.  At  common  law,  in  the  case  of  a  lease  before  mamas*. 
marriage  for  a  term  of  years,  rendering  rent,  the  wife  would 
be  entitled  to  her  dower  of  a  third  part  of  the  reversion  by 
metes  and  bounds,  and  to  a  third  part  of  the  rent ;  and 
execution  would  not  cease  during  the  term.     2.  If  the 
husband  made  a  gift  in  tail,  rendering  rent,  as  the  rent 
was  payable  out  of  or  in  respect  of  an  estate  of  inheritance, 
the  wife  would  be  endowed  with  a  third  part  of  the  rent. 
S.  If  a  man  before  marriage  made  a  lease  for  life,  render- 
ing rent,  the  wife  was  not  entitled  to  her  dower  of  the 
lent,  because  it  was  not  payable  in  this  case  out  of  or  in 
iwpect  of  an  estate  of  inheritance.     4.  If  the  husband 
made  a  lease  for  years,  reserving  no  rent,  then  judgment 
would  be  given  for  the  wife,  with  a  cesset  executio  during 
the  term.    This,  if  the  term  were  of  long  duration,  de- 
prived her,  virtually,  of  her  dower.     5.  If  a  person  pur- 
chased an  estate  of  inheritance  which  was  in  mortgage 
for  a  term  of  years,  the  wife  of  the  vendor  would  not  be 
entitled  to  her  dower  in  equity,  if  the  term  was  created 
before  the  marriage  of  the  vendor,  and  actually  assigned 
before  his  death  to  a  trustee  for  the  purchaser  to  attend 
the  inheritance.     6.  If  a  person  died  seised  in  fee,  subject 
to  a  term  of  years,  if  the  term  were  a  term  in  gross,  for 
wearing  the  payment  of  a  sum  of  money,  the  widow,  by 
discharging  the  money  secured  by  it,  or  paying  one-third 
tf  the  interest,  would  be  entitled  to  dower.    7.  If  the  term 
were  an  outstanding  satisfied  term,  she  would  also  be  en- 
titled to  her  dower  against  the  heir  or  a  devisee  (b).    613. 

(•)  1  Cruise  T.  7,  c.  3,  §  4.  1  Cruise  T.  6,c.  2,  §  9  ;  Watk.  Conv. 

(t)  Co.  Litt.  208  a,  n.  (1),  32  a  ;      3rd  ed.  by  Prest.  52,  63. 


234 


DOWER   BARRED  BT  AN  APPOINTMENT. 


Ft.  II.  T.  5, 

wH,  4f  B.  O. 


I.  Exorcise 
of  a  power 
of  appoiut- 
mont. 


II.  Fine  or 

reoorery. 

Statutory 

modes  of 

barring 

dower. 


Section  III. 

Of  the  Modes  in  which  Dower  may  be  barred  or  loif,  of 
Law  and  in  Equity ',  after  ike  Title  to  it  has  arim^ 
independently  of  the  Dower  Act. 

There  are  several  ways  in  which  dower  may  be  band 
or  lost,  after  the  title  to  it  has  arisen,  in  the  lifetime  of  the 
husband,  independently  of  the  Dower  Act.     614.   Thus: 

I.  If  the  husband  has  a  power  of  appointing  the  inherit* 
ance,  and  he  exercises  that  power,  the  appointee  takes 
the  estate  freed  from  the  dower  of  the  appointor's  wife. 
For  this  reason  (amongst  others),  instead  of  conveying 
or  devising  directly  to  the  use  of  the  grantee  or  devisee, 
in  fee  or  in  tail,  it  is  a  common  practice  to  limit  the 
property  to  such  uses  as  he  shall  appoint ;  and,  in  default 
of  appointment,  to  the  use  of  the  grantee  or  devisee,  in 
fee  or  in  tail,  so  as  to  give  him  the  power  of  barring  his 
wife  of  dower,  if  he  chooses.  In  most  cases,  however, 
the  ordinary  uses  altogether  to  prevent  dower  from  ever 
arising  are  inserted,  and  the  power  of  appointment  is 
prefixed  to  them  (a).     616. 

II.  A  woman  could  not  be  barred  of  her  dower  by  an 
ordinary  assurance,  even  if  she  joined  in  it.  But  a  woman 
might  be  barred  of  dower,  by  joining  her  husband  in  a 
fine  or  recovery ;  and  she  might  be  barred  by  the  alienar 
tion  of  the  husband  alone,  by  a  fine  with  proclamations, 
and  non-claim  (6).  But  these  assurances  have  been 
abolished,  and  much  more  simple  modes  of  barring  dower 
have  been  substituted  by  the  Dower  Act  (c),  in  the  case 
of  women  married  after  the  1st  of  January,  1834.  And 
women,  whether  married  on  or  before  that  day  or  after- 

(a)  9  Jarm.  &  Byth.  by  Sweet,  6,  c.  4,  §  14  ;  Watk.  Conv.  3rd  cd 

164  ;  2  Sugd.  Pow.  31,  32  ;  Watk.  by  Prest.  43,  44. 
Conv.  3rd  ed.  by  Prest.  47.  (<?)  See  infra,  page  238. 

(£)  2  Bl.  Com.  126  ;  1  Cruise  T. 
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Is,  may    extinguish  their   dower,    under    the    77th  ^l\-  ££ 
on  of  the  stat.  3  &  4  Will.  4,  c.  74.     616.  '  '  '  ' 

1  A  bargain  and  sale  of  lands  or  tenements  in  in.  Bargain 
ion,  executed  by  husband  and  wife,  and  acknowledged  lands  in 
hem  before  the  Lord  Mayor,  or  the  Recorder  and  one 
irman  (the  wife  being  examined  separately  and  apart 
k  her  husband),  and  proclaimed  and  enrolled  in  the 
tings  of  Pleas  of  Land  or  Common  Pleas  of  the  City, 
Fectual  for  barring  a  wife  of  dower.  And  there  is  not 
necessity  for  a  separate  bargain  and  sale ;  for  if  a 
ue  in  fee  have  the  words  bargain  and  sell,  which  is 
endly  the  case,  it  may  be  used  by  the  parties  as  a 
pin  and  sale  (a).     517. 

Ms  custom  is  not  peculiar  to  London  ;  for,  by  the  JJ^^S^ 
torn  in  many  other  cities  and  boroughs,  a  bargain  and 
>  by  the  husband  and  wife,  where  the  wife  is  examined 
the  Mayor  or  other  officer,  binds  the  wife  and  those 
iming  under  her,  and  is  equivalent  to  a  fine.  And  by 
stat.  34  Hen.  8,  c.  22,  all  such  customary  conveyances 
U  be  of  force,  notwithstanding  the  stat.  32  Hen.  8, 
»(a).  618. 
[V.  A  woman  does  not  lose  her  dower  by  a  divorce  k  nr.  Low  of 

dower  by 

Miet  thoro,  nor  will  she  lose  it  by  a  judicial  separa-  d^v0m)e» 
i,  which  by  the  stat.  20  &  21  Vict.  c.  85,  s.  7,  is  ■*«&■*. 
ctitated  for  a  divorce  k  mens&  et  thoro.  But  she  loses 
title  to  dower  by  a  divorce  k  vinculo  matrimonii  (i). 
d  in  consequence  of  the  stat.  Westm.  2,  13  Edw.  1, 
M,  if  a  woman  willingly  leaves  her  husband,  and 
ttins  with  another  man,  so  as  to  commit  adultery, 
Qgh  she  left  her  husband  in  consequence  of  his 
layiour  and  gross  misconduct,  she  thereby  loses  her 
to;  unless  the  husband  afterwards  takes  her  back, 


)  1  Jarm.  &  Byth.  by  Sweet,  (&)  Co.  Litt.  32  a,  33  b  ;  2  BL 

(«);  1  Cruise  T.  6,0.4,1 15.        Com.  130;  1  Cruise  T.  6,c.l,§  16,18. 
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or  by 
treason  or 
felony. 


cii  ll'  J\h6'  without  coercion  of  the  church  (a).  By  5  &  6  Edw.  4, 
c.  11,  the  widows  of  those  who  are  attainted  of  higk 
treason  or  petit  treason,  and  women  who  are  attainted  rf 
treason  or  felony,  shall  have  no  dower  (b).  Petit  treason, 
however,  has  been  abolished  by  the  stat.  9  Geo.  4,  c.  31, 
s.  2 ;  which  provides  that  homicides  which  formerly 
amounted  to  that  offence,  shall  be  deemed  in  future  to  be 
murder  only  (c).  [And  attainder  for  treason  or  felony 
has  also  been  abolished  by  stat.  32  &  33  Vict  c  23.] 
519. 


Pr.  II.  T.  5, 
Ch.  4,  s.  4. 


Mode*  of 
preventing 
or  barring 
dower  in 
equity. 

Gift  of  a 
trust  estate. 
Ante- 
nuptial 
agieement 
to  settle 
lands. 
Bond. 


Election. 


Section  IV. 

Of  the  Modes  of  preventing  or  barring  Dower ^  in  Equity, 

independently  of  the  Dower  Act 

Independently  of  the  provisions  of  the  Dower  Act, 
there  are  other  modes  of  making  a  provision  for  a  woman 
in  equity,  which  will  either  prevent  the  title  to  dower  fiom 
ever  arising,  or  will  bar  it  after  it  has  arisen.   620.  Thus: 

A  trust  estate,  or  an  ante- nuptial  agreement  to  settle 
lands  as  a  jointure,  is  a  good  equitable  jointure  (d).  Anc 
where,  by  a  settlement  made  on  the  marriage  of  an  adull 
female,  "  for  providing  a  competent  jointure  and  provisioi 
for  maintenance  "  for  her,  it  is  agreed  that  the  husban< 
shall  give  a  bond  to  the  trustees,  such  a  settlement  is  ft' 
equitable  bar  of  dower ;  and  although  the  money  secure 
by  the  bond  be  not  paid,  yet  the  wife  has  no  title  to  dow< 
of,  nor  any  lien  on,  after-acquired  lands  of  the  hu 
band  (e).     621. 

A  widow  may  be  barred  of  her  dower  by  election.   62 


(a)  See  Co.  Litt  32  a,  b;  1  Cruise 
T.  (>,  c.  1,  §  17,  and  c.  4,  §  5—11  ; 
Jiostock  v.  Smith,  34  Beav.  57. 

(i)  Co.  Litt.  37  a,  392  b  ;  2  Bl. 
Corn.  130—1  ;  1  Cruise  T.  6,  e.  4, 
§  2,  4. 


(O  4  Steph.  Com.  148,  214,  n- 
(d)  1  Cruise  T.  7,  c.  1,  §  13  ;  < 

Litt.  36  b,  n.  (6). 

00  Dyke  v.   R4>ndaU,  2  D. 

M.  fc  G.  209. 
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Before  the  Dower  Act,  a  provision  made  for  a  woman  ^n-  £  *>. 
marriage  in  lieu  of  dower,  was  only  a  bar  to  dower  if  Poet.nuptial 
chose  to  accept  it  after  her  husband's  death  (a).  523.  S££3°by 
In  order  to  deprive  a  widow  of  her  dower  by  election,  it  Rnle8  M  to* 
list  be  shown  that  the  testator  intended  to  dispose  of  his  electlon- 


property  in  a  manner  inconsistent  with  his  wife's  right  to 
Awrer  (b) ;  or  that  there  is,  on  the  face  of  the  will,  strong 
Jjmnd  for  holding  that  she  was  not  intended  to  take 
Voth  her  dower  and  the  benefits  given  her  by  the  will  (e). 
Hence,  a  bequest  to  the  widow,  merely  affecting  the  per- 
sonal assets  of  the  testator,  without  any  declaration  that 
it  shall  be  in  barof  dower,  does  not  raise  a  case  of  election, 
tecause  there  is  no  inconsistency  between  the  dower  and 
the  bequest  (rf).     Nor  does  the  gift  of  an  annuity  or  rent 
charge  to  her  out  of  the  particular  estate  in  which  she  is 
dowable,  unless  the  estate  is  insufficient  both  to  pay  the 
annuity  and  to  meet  the  dower.     Nor  does  such  a  gift  out 
rf other  estates,  unless  the  provisions  or  limitations  in  the 
wfll  are  quite  inconsistent  with  a  right  to  dower  (e).    But 
where  a  testator,  after  contracting  to  sell  part  of  his  real 
estate,  devises  all  his  real  and  personal  estate  to  trustees, 
and  directs  them  to  complete  the  contract,  and  to  sell  and 
convert  into  money  all  his  real  and  personal  estate,  and 
■     oat  of  the  interest  of  the  moneys  to  arise  from  the  sales  to 
p*y  an  annuity  to  his  wife  for  her  life,  and  he  empowers 
|      Wb  trustees  to  lease  such  parts  of  his  real  estate  as  should 
wt  be  sold,  the  widow  is  bound  to  elect  between  the 
fenefite  given  her  by  the  will  and  her  dower,  which  is  in- 
consistent with  the  contract  and  the  power  of  leasing  {/). 

W  2  BL  Com.  13S ;  1  Cruise  T.  (r)  Thompson  v.  Burra,  L.  R.  16 

7«  c  1, 1 82,  and  c.  3,  §  2  ;  Co.  Litt.  Eq.  592. 

*  fc  (d)  2  Rop.  Leg.  by  White,  1617. 

Q)  Parker  v.  Sawerby,  i  D.  M.  &  (O  2  Rop.  Leg.  by  White,  1627  : 

°;  5* ;  Wetherell  ▼.   Wethertll,  4  Co.  Litt.  36  b,  n.  (6). 

5^*1.  And  we  cases  cited  1  Jarm.  (/)  O'lTara  v.  Chaine,  1  Jones 

2nd  ed.  382—391.  &  Lat.  662. 
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h"'  I' 4*  And  so  where  an  annuity  is  given  to  the  wife,  andpoi 
to  sell,  lease,  and  cut  timber  are  vested  in  trustees, 
wife  is   bound    to   elect  between  the   annuity   and 
dower  (a).    But  mere  powers  or  trusts  for  sale  are  not»»] 
consistent  with  the  widow's  right  to  dower,  as  a  sale 
constantly  made  subject  to  that  right  (b).    524. 

Devises  expressly  made  in  lieu  of  dower,  have  oj 
so  as  to  give  the  widow  an  election  (c)  ;  but  where  they 
have  not  been  declared  to  be  in  lien,  or  satisfaction,  or  \m] 
of  dower,  they  cannot  in  general  be  averred  to  be  gi?er 
for  that  purpose  (d),  especially  if  less  beneficial  than 
dower  (e).    525. 

If  the  husband  exchanges  his  lands  for  others,  his 
widow  shall  have  her  election  to  be  endowed  either  of  the 
lands  given  or  of  those  taken  in  exchange ;  because  her 
husband  was  seised  of  both  during  the  coverture  (/).  828. 

Before  a  widow  can  be  bound  by  election,  she  must  he 
informed  of  the  nature  and  extent  of  her  rights  as  widow. 
And  therefore  where  she  accepts  the  benefits  given  her  by 
her  husband's  will,  in  ignorance  of  her  rights  as  widow, 
she  will  not  be  precluded  from  claiming  her  dower,  not- 
withstanding a  lapse  of  several  years  (g).    627. 


Section  V. 

Of  the  preventing,  barring,  or  affecting  Dower,  under  ik 

Domer  Act. 

m 

.  ii.  t.  6      I.  By  the  stat.  3  &  4  Will.  4,  c.  105,  dower  may  be 

H.  4,  8.  D. 

wholly  prevented  from  arising,  or  be  barred,  at  law  and 

(a)  Parker  v.  Sowerby,  4  D.  M.  &  (<*)  1  Cruise  T.  6,  c  4,  §  17. 

G.  321 ;  Linley  v.  Taylor,  1  Gif.  67.  (0)  Id.  §  19. 

(&)  Bending  v.  Bending,  3  K.  &  (/)  Id.  c  2,  §  12. 

j.  257.  (S)  Sopwith  v.  Mamgken,  SO  Boat 

(0)  1  Cruise  T.  6,  c.  4,  §  22.  235. 
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[uity,  in  various  ways:  namely,  1.  By  an  absolute  ^"^J; 
osition  of  the  property  by  any  deed  or  will  of  the 
iand.  2.  By  a  declaration  in  the  deed  of  conveyance 
im,  or  in  any  deed  or  will  executed  by  him.  3.  By 
'viae  to  or  for  the  widow,  of  any  real  estate  whereof 
would  otherwise  have  been  dowable,  or  any  interest 
eitL    528.    Thus : 

.  By  8.  4,  "  no  widow  shall  be  entitled  to  dower  out  of  h  Byaiiena. 
land  (a)  which  shall  have  been  absolutely  disposed 
j  her  husband  in  his  lifetime,  or  by  his  will."  629. 
.  By  s.  6.  "a  widow  shall  not  be  entitled  to  dower  out  a.  Sydeeia- 

*  7  ration. 

ay  land  of  her  husband,  when,  in  the  deed  by  which 
b  land  was  conveyed  to  him,  or  by  any  deed  executed 
him,  it  shall  be  declared  that  his  widow  shall  not  be 
Med  to  dower  out  of  such  land."  And  by  s.  7,  "a 
low  shall  not  be  entitled  to  dower  out  of  any  land  of 
ich  her  husband  shall  die  wholly  or  partly  intestate, 
en  by  the  will  of  her  husband,  duly  executed  for  the 
rise  of  freehold  estates,  he  shall  declare  his  intention 
it  she  shall  not  be  entitled  to  dower  out  of  such  land,  or 
t  of  any  of  his  land."    530. 

J.  By  s.  9,  "  where  a  husband  shall  devise  any  land  out  3.  By 
which  his  widow  would  be  entitled  to  dower  if  the  same 
re  not  so  devised,  or  any  estate  or  interest  therein,  to  or 
the  benefit  of  his  widow,  such  widow  shall  not  be  en- 
led  to  dower  out  of  or  in  any  land  of  her  said  husband, 
leas  a  contrary  intention  shall  be  declared  by  his 
l**(4).  But  by  s.  10,  "no  gift  or  bequest  made  by 
•  husband  to  or  for  the  benefit  of  his  widow  of  or 
of  his  personal  estate,  or  of  or  out  of  any  of  his  land 
liable  to  dower,  shall  defeat,  or  prejudice  her  right  to 
w,  unless  a  contrary  intention  shall  be  declared  by  his 

r  581. 

By  ■.  1  "land"  extends  to         (&)  Bee  Lacey  v.  Hill,  L.  R.  IV 
kereditmments liable  to  dower.      Eq.  346. 
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ch";!"*/      H-  By  the  same  statute,  dower  may  also  be  affected i 
ITm^w  8evera'  other  ways.     Thus  by  s.  5,  "  all  partial  est 
Ito^iS      and  interests,  and  all  charges  created  by  any  disposit 
ways.  or  ^jj  o^  ft  jius|)an(jj  an(j  an  debts,  incumbrances, 

tracts,  and  engagements  to  which  his  land  shall  be  subje 
or  liable,  shall  be  valid  and  effectual  as  against  the 
of  his  widow  to  dower."  And  by  8.  8,  "  the  right  of 
widow  to  dower  shall  be  subject  to  any  conditional 
restrictions,  or  directions  which  shall  be  declared  by  tin  I 
will  of  her  husband,  duly  executed  as  aforesaid."  632. 
Notwithstanding  the  5th  section,  and  the  enactment  of 
the  stat.  3  &  4  Will.  4,  c.  104,  which  makes  real  estate 
assets  for  payment  even  of  simple  contract  debts,  dower 
or  freebenchhas  priority  over  a  deceased  person's  mew 
creditors,  who  had  no  charge  in  his  lifetime  on  his  land  (a). 
But  a  widow  takes  subject  to  a  mortgage  created  by  her 
husband  (b).  633. 
in.  Agree-       HI.  By  s.  11  of  the  Dower  Act,  "  nothing  in  this  Act 

ment  not  J  '  ° 

contained  shall  prevent  any  Court  of  Equity  from  enforcing 
any  covenant  or  agreement  entered  into  by  or  on  the  part 
of  any  husband  not  to  bar  the  right  of  his  widow  to  dower 
out  of  his  lands,  or  any  of  them."  634. 
f\*.  saving  IV.  By  s.  14,  Ct  this  Act  shall  not  extend  to  the  dower 
of  any  widow  who  shall  have  been  or  shall  be  married  on 
or  before  the  1st  day  of  January,  1834,  and  shall  not  give 
to  any  will,  deed,  contract,  engagement,  or  charge  executed, 
entered  into,  or  created  before  the  said  1st  dav  rf 
January,  1834,  the  effect  of  defeating  or  prejudicing  any 
right  to  dower."     535. 

In  consequence  of  this  section,  the  dower  of  a  woman 
married  since  the  1st  of  January,  1834,  is  not  excluded  by 
the  ordinary  limitations  to  bar  dower  in   a  conveyance 

(a)  Spycr  v.  Hyatt,  20  Beav.621 ;       361 ;  and  see  Dawtan  v.  Bank  4 
and  see  Johv*  v.  Jonex,  4  K.&  J.  363.       Wltitchavfn^  L.  R.  6  Ch.  D.  (Ap.) 
(ft)  Jonvx   v.   Jotws,  4  K.  &  J.       218. 


to  bar 
dower. 


•lause. 
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st,  even  though  the  words  be  inserted — "  to  ^XJ-  *•  £» 

it  the  present  or  any  future  wife  of  the  party 

Qtitled  to  dower  "  (a).    [And  in  consequence 

f  the  Act,  it  became  a  common  practice  to 

onveyance,  a  declaration  that  the  purchaser 

ied  on  or  before  the  1st  day  of  January,  1834, 

iving  at  the  date  of  the  conveyance,  and  that 

the  purchaser  should  be  entitled  to  dower  out 

aed  property ;  but  such  a  declaration  which 

lefeat  the  widow's  dower  in  favour  of  the 

eir-at-law,  even  if  a  distant  relation,  is  now 

y  resorted  to.]     636. 

pplies  to  gavelkind  lands  (b).    637. 

idow  only  releases  her  dower  in  order  to  give  SjjJJ^* 

>  a  mortgagee  for  the  purpose  of  his  security,  mart&*"- 

he  release  is  at  an  end  when  the  reconveyance 

).     637a. 


Section  VI. 

0/ Freebeneh. 

■8  not  having  the  freehold  of  the  lands,  their  **  **•  *•  *» 
ot  entitled  to  dower.     But  in  most  manors 


No  dower 

itom  that  the  widows  of  copyholders  shall  SJ^JJ*" 
a  portion  of  their  husbands'  lands  for  their  Freebeneh. 
his  generally  called  the  widow's  freebeneh  (d). 
tiors  freebeneh   consists  of  one-half  of  the  of  what 

freebeneh 

>yhold;  in  others,  of  a  third  or  a  fifth ;  and  in  o00***- 
the  whole.     It  is  generally  an  estate  for  life, 

He,  20  Beav.  698  ;  (c)  Meek  t.  Chamberlain,  8  Q*  B. 

Clarke  v.  Frank-  D.  31. 

;.  (<*)  1  Cruise  T.  10,  c.  3,  §  22  ;  2 

Bonkam,  2  Johns.  Bl.  Com.  182 ;  Burton,  §  131 1. 

It 
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Freebench 
of  life 


No  free- 
bench  of  an 
equitable 
estate. 


Position  of 
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Jointure 
a  bar. 
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OF  FREEBENCH. 

and  in  many  manors  it  is  forfeited  by  iucontinency  or  i 
second  marriage  (a).     638. 

In  some  manors  freebench  is  incident  even  toco 
granted  only  for  life  (b).     639. 

By  the  old  law,  equitable  copyhold  estates  are  nfll 
subject  to  freebench.  And  the  Dower  Act,  which  gW 
dower  out  of  equitable  freehold  estates,  does  not  appty 
to  freebench.  So  that  when  a  surrenderee  dies  bete 
admittance,  though  after  entry  on  the  lands,  his  widow* 
not  entitled  to  freebench  (c).     640. 

'This  estate,  being  considered  as  a  continuation  of  the 
estate  of  the  husbaud,  is  perfect  without  admittance  {i}$ 
but  when  the  widow  is  admitted  to  her  freebench,  d* 
holds  as  tenant  to  the  lord,  and  the  heir  is  not  admitted 
during  her  life  (e).     641. 

A  jointure,  whether  legal  or  equitable,  is  a  goodbtfto 
freebench  (/).     642. 

In  general  freebench  does  not  [attach  until  the  actuil 
decease  of  the  husband  and  does  not],  like  dower,  attidi 
on  all  the  copyhold  estates  which  the  husband  had  during 
the  coverture,  but  only  on  those  whereof  he  died  seised;  W 
that  a  copyholder  may  defeat  his  wife's  right  to  freebendi 
by  any  species  of  alienation  (^),  though  it  be  only  by  wty 
of  mortgage  (A),  and  even  by  a  surrender  to  the  use  of  to 
will  [or  by  a  general  devise  of  the  lands  without  sod 
surrender]  (i).     643. 

If  a  copyholder  makes  a  lease  for  years,  the  feme  shal 
not  be  endowed  of  the  third  part  of  the  rent  and  reversion 


(a)  1  Cruise  T.  10,  c.  3,  §  22  ; 
2  Bl.  Com.  132  ;  Burton,  §  1311. 

(ft)  1  Cruise  T.  10,  c.  3,  §  24. 

(c)  Id.  §  26,  and  T.  12,  c.  2,  §  22, 
23  ;  Smith  y.  Adam*,  5  D.  M.  &  G. 
712. 

(rf)  Burton,  §  1311. 

(<?)1  CruineT.  10,  c.  8,  §  31. 


(/)  Id.  §  32.  But  see  JFifl*  " 
Willi*,  34  Beav.  340. 

(g)  Id.  §  34 ;  Burton,  §  1**1 
Watk.  Conv.  3rd  ed.  by  Prest  44 

2  Watk.  Cop.  89. 

(7/)l  Cruise  T.  10,  c.  3,  §  36,  31 

(i)  Id.  §  88;  Laeey  v.  *Bfc  **  B 
19  Eq.  346. 
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cause  customs  ought  to  be  strictly  pursued,  and  the  ^"-g -J 
stom  is  only  to  be  endowed  of  the  land.     Yet  it  seems 
ter  the  lease  is  ended,  she  shall  be  endowed;   because 
ie  husband  did  die  seised  ;  the  possession  of  his  lessee 
ang  his  own  possession  (a).     544. 
Even  an  agreement  to  convey,  will,  in  equity,  bar  the  Effwttf  an 

«*  J  1  7  *       J  7  agreement 

idow  of  a  copyholder  of  her  right  to  freebench  (b).    646.  to  conTey- 
If  a  copyholder  does  any  act  which  by  the  custom  of  a  Forfeiture, 

auor  amounts  to  a  forfeiture  of  his  estate,  his  wife  will  "^ 

hereby  lose  her  freebench  (c).     646. 
Where  the  lord  of  the  manor  conveys  the  freehold  of  the  conveyance 

;  by  the  lord 

ind  to  the  copyholder  in  fee,  his  wife  shall  thereby  lose  abftr- 
Krfreebench,  because  the  copyhold  is  destroyed  (d).  647. 
A  general  devise  of  other  lands  will  not  bar  a  widow  of  freebench 

°  barred  by 

freebench,  for  the  same  reason  that  it  will  not  bar  dower.  ade™- 
But  where  it  is  expressed  to  be  in  satisfaction  of  dower 
ie  widow  is  then  put  to  her  election  (e).    648. 
Where  freebench  determines  by  the  act  of  God,  there  Embio- 

.  ments. 

uudl  be  emblements,  as  in  the  case  of  a  freehold  estate 
far  life.  But  where  it  determines  by  the  act  of  the 
fidow,  as  by  incontinency  or  a  second  marriage,  it  is 
otherwise  (/).    649. 

(•)  1  Croise  T.  10,  c.  3,  §  39,  40.  (d)  Id.  §  46. 

(*)  W.  {  41.  (O  1  Cruise  T.  10,  c.  3,  §  47. 

(0  Id.  1 46.  (/)  1  Cruise  T.  10,  c.  3,  §  28. 


R2 


244 


TITLE  VI. 


Part  II. 

Title  6. 

# 

Their 

different 

kinds. 


Definition 
of  this 
estate. 


Explana- 
tory obser- 
vations 
as  to  the 
possession. 


OF  ESTATES  OR  INTERESTS  LESS  THAN  FREEHOLD. 

These  are  of  several  kinds  : — 
I.  Estates  for  years. 
II.  Estates  at  will. 

III.  Interests  by  sufferance. 

IV.  Chattel  interests  created  for  special  purposes.  660. 

I.   Of  an  Estate  for   Years. 

An  estate  for  years  is  such  a  right  to  the  possession,  as, 
either  by  entry  or  by  virtue  of  the  Statute  of  Uses,  is 
clothed  with  the  possession  (as  distinguished  from  the 
seisin  or  ownership)  of  lands  or  tenements,  for  any  number 
of  years  specified  in  the  instrument  creating  the  estate,  or 
to  be  fixed  by  a  person  therein  mentioned,  or  from  year  to 
year,  or  for  a  single  year,  or  any  less  period  denoted  by  one 
of  the  ordinary  divisions  of  time  (a).     661. 

A  lessee  for  years  has  no  seisin  or  ownership  of  the 
lands  or  tenements  (6).  Nor  does  he  acquire  any  estate,  in 
the  case  of  a  common  law  lease,  until  entry;  for  the  mere 
delivery  of  a  common  law  lease  only  gives  him  a  right  of 
entry,  which  is  called  his  interest  in  the  term,  or  an  inter- 
esse  termini  :  yet  no  intermediate  act  of  the  lessor  or  of  a 
stranger  can  disturb  it  (c).  But  an  estate  for  years  maybe 
created  by  bargain  and  sale  and  in  other  modes,  without 


(a)  See  2  Bl.  Com.  140, 143 ;  1 
Cruise  T.  8.  c.  1.  §  3. 

(ft)  1  Cruise  T.  8,  c.  1.  §  10; 
Watk.  Conv.  3rd  ed.  by  Prest.  19  ; 


and  see  supra,  Tit.  4,  c.  1. 

(<•)  Id.  §  10,  12,  13,  19 ;  2  BL 
Com.  124  ;  Co.  Litt.  270  a ;  Witt 
Conv.  3rd  ed.  by  Prest  20. 
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try,  under  the  Statute  of  Uses  (a).     After  entry,  in  the    §{|£*J" 

se  of  a  common  law  lease,  or  immediately  on  the  de- 

ery  of  a  deed  creating  an  estate  for  years  under  the 
atnte  of  Uses,  which  converts  a  use  into  an  actual  estate, 
e  lessee  or  termor  has  the  possession,  while  the  seisin  or 
vnership  still  remains  in  the  freeholder  (b).  562. 
A  lease  for  years  may  be  made  to  begin  either  at  a  ^L^^ 
recise  day  or  time,  or  on  some  particular  event,  whether  end* 
ntain  or  uncertain  ;  but  it  must  be  made  so  as  to  expire 
t  the  farthest  at  a  time  certain,  so  that  its  utmost  dura- 
on  may  be  capable  of  being  computed,  although  it  may 
e  made  previously  determinable,  by  means  either  of  a 
oodition  or  of  a  limitation,  on  some  contingent  event  (c). 
fence,  if  a  lease  is  made  for  twenty-one  years,  if  J.  S.  shall 
re  so  long,  or  if  the  coverture  between  J.  S.  and  D.  S. 
ball  so  long  continue,  or  if  J.  S.  shall  continue  to  be  parson 
f  Dale  so  long  :  these  are  good  leases  for  years  ;  for  they 
innot  endure  beyond  the  number  of  years  specified, 
Ithoagh  they  may  determine  before  the  effluxion  of  those 
evs,  in  the  events  fixed  for  the  collateral  determination 
f  the  term.  But  if  a  lease  is  made  for  so  many  years  as 
u  and  B.  or  either  of  them  shall  live,  not  naming  any 
ftrtain  number  of  years  :  or  if  the  parson  of  Dale  makes 
lease  of  his  glebe  for  so  long  as  he  shall  be  parson  ;  this 
i  not  a  good  lease  for  years.  But  if  the  instrument  may 
peiate  by  reason  of  livery  of  seisin,  or  may  take  effect  as 
grant  of  a  remainder  or  reversion,  it  may  pass  an  estate 
f  freehold,  and  by  so  many  years  will  be  understood  so 
nch  time  (d).  And  if  a  tenant  has  an  agreement  with 
i»  landlord  that  the  landlord  will  not  turn  him  out  as  long 

(•)  1  Cruise  T.  8,  c.  1,  §   14  ;  Ch.  1,  2;  2  Pres.  Shep.  T.  272,275; 

tek.Canv.3rd  ed.by  Pre*t.20, 21.  Co.  Litt.  45  b  ;  2  Bl.  Com.  143 ;  1 

(*)  1  Crowe  T.  8,  c.  1,  §  10,  12  ;  Cruise  T.  8,  c.  1,  §  6  ;  Watk.  Con  v. 

rfiBcwprm,  Tit.  4,  Ch.  1.  3rd  ed.  by  Prest.  1G,  17. 

(08ee4  Crowe  T.  32,  c.  5,  §  12  ('/)   2  lYes.  Shep.  T.  275 ;  Co. 

U,21;  see  supra,  Part  II.  Tit.  1.  Litt.  4  b. 
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Title?'     aS  ne   Pay8  n*S   ren*»  ^e   tenant  h*8   a   right,   m  &pfcj)  • 

against  his  landlord,  to  retain  possession  as  long  as  he  ptjt 
his  rent  (a).  If  a  lease  is  made  to  one  for  years,  or  far 
years  determinable  upon  lives,  and  afterwards  a  lease  ■ 
made  to  another  of  the  same  thing  from  the  end  of  tie 
former  lease,  the  commencement  is  sufficiently  certK% 
And  if  there  be  not  any  snch  lease,  or  the  lease  to  whkk 
reference  is  made  is  void,  the  second  lease  will  take  efifll 
immediately  (b).     663. 

The  beginning  need  not  be  specified ;  for  if  no  day  rf 
commencement  is  named,  it  begins  from  the  making  Of 
delivery  of  the  lease  (c).  And  the  duration  of  a  term  wmj 
be  left  to  be  fixed  by  a  third  person.  Thus,  a  lease  fores 
many  years  as  J  S.  shall  name,  is  valid  ;  for  though  uncer- 
tain at  first,  yet  when  J.  S.  has  named  the  years  it  is  then 
reduced  to  a  certainty  (d).     664. 

Again,  a  lease  may  be  made  for  two  or  more  definite 
periods,  as  for  seven,  fourteen,  or  twenty-one  years,  at 
either  of  which  periods  the  lessee  may  determine  the 
lease  (e).  So,  a  lease  may  be  made  "  for  one  year,  and  soon 
from  year  to  year,"  or  "  not  only  for  one  year,  but  from 
year  to  year,"  and  this  creates  a  tenancy  for  at  least  two 
years  (/).  So,  a  lease  may  be  made  for  one  year,  and  so 
for  two  or  three  years,  or  any  further  term  of  years,  as 
the  lessor  and  lessee  shall  think  fit  and  agree  after  the 
expiration  of  one  year,  and  this  will  be  a  good  lease  for 
two  years ;  and  after  every  subsequent  year  is  begun,  the 
lease  is  not  determinable  till  that  year  be  ended  (ji).  So 
a  lease  may  be  made  from  day  to  dav,  or  from  week  to 


(rf)  In  rt    Kiwfx  Lrtixrhold  Ex-  Co.  Litt.  45  b:  Jaqne*  r.  JffMff. 

tatt*,  Ej-  partr  />/.*/  of  London  II y.  L.  R.  *5  Ch.  O.  158. 

Ok,  L.  R.  lrt  Eq.  521.  </•)  4  Cruise  T.  32.  c.  5,  §  19,  #1. 

(ft)  2  Pros.  Shcp.  T.  252,  273.  (J)  Burton,  §  847.  n. 

(r)  2  Bl.  Com.  143.  (y)  2  Pres.  Shep.  T.  270,  n.  (13)- 

(«*)  4  Cruise  T.  32.  c.  5,  §  IS  ; 
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week,  for  four  years ;  and  this  will  be  a  good  lease  for  four    Tmjs"' 

years  (a).     666.  ~ 

This  estate  is   frequently   cabled   a  term    (terminus)  ;  Meaning  of 

"  •  ^*®  won*   • 

because  it  is  bounded  by  a  certain  time.  So  that  the  word  "term." 
term,  in  its  technical  sense,  does  not  merely  signify  the 
period  of  time  specified  in  the  lease,  but  the  estate  and 
interest  also  that  passes  for  that  period  ;  and  therefore  the 
term  may  expire  during  the  continuance  of  the  time,  as  by 
surrender,  forfeiture,  and  the  like.  And  hence,  if  a  lease 
is  granted  to  A-  for  the  term  of  three  years,  and  after  the 
expiration  of  the  said  term  to  B.  for  six  years,  and  A.  sur- 
renders or  forfeits  his  lease  at  the  end  of  one  year,  B.'s 
interest  shall  immediately  take  effect.  But  if  the  remainder 
had  been  to  B.  from  and  after  the  expiration  of  the  said 
time,  in  this  case  B.'s  interest  will  not  commence  till  the 
time  is  fully  elapsed,  whatever  may  become  of  A.'s  term  (b). 
And  hence  also,  a  general  gift  of  a  term  of  years  will  pass 
all  the  estate  and  interest  of  the  testator,  without  any 
additional  words  (c).     666. 

Sometimes  the  word  "term"  is  construed,  not  in  its 
technical  sense,  but  simply  to  mean  "period"  or  "space  of 
time  "  ;  as  where  there  is  no  legal  term  in  the  sense  of  an 
estate  or  interest  for  a  given  period  (d).     667. 

A  lease  that  is  to  begin  in  futuro,  as  well  as  a  common  intera* 
law  lease  in  praesenti  before  entry,  is  called  an  interesse 
termini  (e).  An  interesse  termini  is  assignable  and  re- 
leaseable  ;  and  an  underlease  may  be  made  by  the  person 
entitled  to  it ;  but  it  cannot  be  surrendered ;  nor  will  it 
occasion  a  merger  (/).     668. 

(a)  2  Prea.  Shep.  T.  270.  (*)  2  Prcs.   Shep.  T.  242,  267  ; 

(&)  2  Bl.  Com.  144 ;  Co.  Litt.  45  Co.  Litt.  46  b,  270  a. 

b;  1  Cruise  T.  8,  c.  1,  §  5,  6 ;  Watk.  (/)  Co.  Litt.  46  b;  2  Pres.  Shep. 

Conv.  3rd  ed.  by  Prest.  16.  T.  244,  267,  n.  (2),  269;  Burton,  § 

(<?)  6  Cruise  T.  38,  c.  11,  §  82.  61;  Watk.  Conv.  3rd  ed.  by  Prest. 

[d)  Martin  v.&mith,  L.  R.  9  Ex.  20,  21,  176—7. 


60. 


248  OF  ESTATES   FOR  YEARS. 

?££";        CJt  is  enacted  by  stat.  45  &  46  Vict  c.  39,  s.  4  (j 

contact-"  pendix),  that  "  where  a  lease  is  made  under  a  power 

fori 


not 
oft 


JJJJJJ       tained  in  a  settlement,  will,  Act  of  Parliament,  or 


title  to 


instrument,  any  preliminary  contract  for  or  relating  to 
lease,  shall  not  for  the  purpose  of  the  deduction  of  title 
an  intended  assign  form  part  of  the  title  or  evidence  of 
title  to  the  lease."]     558a. 
Tenancy  One  species  of  estate  for  years  is  a  tenancy  from  year  to 

to ?«£*"  year,  so  long  as  both  parties  please.  This  estate  maybe 
either  created  by  express  words,  or  by  construction  of  law. 
For  a  tenancy  from  year  to  year  (unless  there  is  an  exprett 
agreement  between  the  parties  to  another  effect)  is  alwayi 
implied,  where  a  tenement  is  occupied  under  a  rent  pay* 
able  yearly,  half-yearly,  or  quarterly  (a).  A  tenancy  from 
year  to  year  continues  against  a  grantee  of  the  reversion  (J). 
And  it  does  not  determine  by  the  death  of  the  tenant,  but 
devolves  to  his  executors  or  administrators  (c).  In  die 
absence  of  any  express  agreement  respecting  the  power  of 
determining  the  tenancy  by  notice,  a  tenancy  from  year  to 
year  may  be  determined  by  either  party  at  the  expiration 
of  any  year  of  the  tenancy,  by  giving,  on  one  of  the  usual 
quarter  days,  half-a-year's  notice,  expiring  on  the  quarter 
day  on  which. the  tenancy  commenced.  So  that  an  estate 
from  year  to  year  consists,  in  the  first  instance,  of  a  certain 
term  for  one  year  only,  but  if,  at  the  end  of  the  first  half- 
year,  either  party  fails  to  give  half-a-year's  notice  to  quit, 
expiring  on  the  quarter  day  on  which  the  first  year  will 
end,  another  year  is  added  to  the  term ;  and  in  like  manner 
a  fresh  year  will  be  added  to  the  term  as  often  as  default 
be  made,  in  giving  a  similar  half-year's  notice  to  quit, 
expiring  on  the  quarter  day  on  which  each  entire  year  will 
end  (d).    Thus  a  tenancy  commencing  at  Lady-day,  may 


(a)  Burton,  §  864.  (<?)  1  Cruise  T.  9,  c.  1,  §  24. 

{b)  1  Cruise  T.  9,  c.  1,  §  22.  (rf)  See  Burton,  §  865. 
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termined  by  a  notice  given  on  or  before  Michaelmas-    tJJ£b"" 

Bat  if  notice  is  not  given  until  after  Michaelmas- 
the  tenancy  cannot  be  determined  until  the  Lady-day 
the  next  Lady-day  (a).  [Now,  however,  in  consequence  stat.  46  &  47 
it.  46  &  47  Vict.  c.  61  (Appendix),  a  year's  notice  ex-  ^i^S?" 
g  with  a  year  of  tenancy  is  substituted,  in  case  of  a  JgS^ 
acy  within  that  Act,  for  the  half-year's  notice  formerly 
ired,  but  this  provision  does  not  extend  to  the  case  of  a 
tit  who  is  adjudged  a  bankrupt,  or  has  filed  a  petition 
1  composition  or  arrangement  with  his  creditors.     The 
lord  may,  with  a  view  to  the  use  of  land  for  certain 
ified  purposes  to  be  stated  in  the  notice,  give  notice 
ing  to  part  only  of  the  holding  ;  but  the  tenant  is  entitled 
in  twenty-eight  days  to  serve  on  the  landlord  a  notice 
riting  to  the  effect  that  he  accepts  the  landlord's  notice, 
Dtiee  to  quit  the  entire  holding.     559. 

tenancy  from .  year  to  year  is  assignable  either  at  Arguable. 
non  law,  or  by  statute.  In  his  judgment  in  the  case 
Ucock  v.  Afoorhouse  (6),  Jessel,  M.  R.,  says,  "  It  is  a 
altogether  of  a  peculiar  kind.  It  is  either  a  present, 
future  interest  in  the  land,  and  as  such  is  assignable, 
4  at  common  law,  at  all  events  under  the  stat.  8  &  9 
.  c.  106,  s.  6.  If  it  is  a  present  interest  it  is  assignable 
mmon  law  ;  if  a  future  interest  it  is  assignable  under 
rtatnte."]    569a. 

hether  the  notice  to  quit  is  given  by  the  landlord  or 
tenant,  the  party  to  whom  it  is  given  is  entitled  to 
t  on  it,  and  it  cannot  be  withdrawn  without  the  con- 

of  both.     That  consent  creates  a  new  tenancy,  to  take 
&  at  the  time  when  the  old  one  would  have  expired  if 
notice  had  not  been  waived  (c).     560. 
k  tenant  even  from  year  to  year  only  is  affected  with 

)•  Jinn.  &  Byth.  by  Sweet,  (<?)  Tayleur  v.  Wildin,  L.  R.  3 

n.(«).  Exch.  303. 

)  I*  R.  9  Q.  B.  D.  (Ap.)  306. 
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Pan  II. 
Titles. 


Term* 
devolve 
to  the  exe- 
cutor. 


Trust  to 
pay  rents 
to  a  person 
till  another 
oomesof 
age. 


Holding 
over. 


constructive  notice  of  what  appears  on  his  lessor's  title  : 
so  that  if  his  lessor  is  under  covenant  not  to  use  the 
premises  for  a  particular  purpose,  the  tenant  is  bound  by 
the  covenant  in  equity  (a).     561. 

A  lease  for  years,  however  great  the  number  may  be, 
cannot,  by  the  agreement  of  the  parties,  be  made  to  the 
heirs  of  the  lessee,  nor  entailed  on  the  heirs  of  his  body; 
and  therefore  if  a  lease  be  made  to  J  S.  and  his  heirs,  or 
to  J.  S.  and  the  heirs  male  of  his  body,  the  executors  of 
J.  S.,  and  not  his  heirs,  or  heirs  male,  shall  have  it,  and 
may  sell  the  term  (b).     562. 

Under  a  trust  to  pay  rents  and  profits  to  a  person  until 
another  person  attains  the  age  of  twenty-one  years,  the 
legal  personal  representatives  of  the  former  will  be  entitled 
to  the  rents  and  profits  until  that  period,  in  case  he  dies 
under  age  (c).     663. 

In  consequence  of  the  stat.  11  Geo.  2,  c.  19,  s.  18, 
tenants  giving  written  or  verbal  notice  to  quit,  and  holding 
over,  shall  pay  double  rent  (d).  And  by  the  stat.  4  Geo.  2, 
c.  28,  s.  1,  where  any  tenant  holds  over  after  demand  made 
and  notice  in  writing  given  for  delivering  the  possession, 
such  person  so  holding  over  shall  pay  double  the  yearly 
value  of  the  lands  so  detained,  for  so  long  time  as  the  same 
are  detained,  to  be  recovered  by  action  of  debt,  against  the 
recovering  of  which  penalty  there  shall  be  no  relief  in 
equity  (e).  The  demand  may  be  made  for  that  purpose 
even  after  the  tenancy  has  expired,  if  the  landlord  have 
done  no  act  in  the  meantime  to  acknowledge  the  continu- 
ance of  the  tenancy  ;  and  he  will  thereupon  be  entitled  to 
double  value  as  from  the  time  of  such  demand,  if  the 
tenant  holds  over  (/).     Where  a  demise  is  for  a  certain 


(«)  IVihon  v.  Hart,  L.  R.  1  Ch. 
Ap.  4«3. 

(ft)  2  Pros.  Shep.  T.  271 ;  1  Id.  86; 
Co.  Litt  388  a;  Watk.  Conv.  3rd 
cd.  by  Prest.  19. 


(r)  Laxton  v.  Etdlr,  19Beav.321. 
(rf)  1  Cruise  T.  9.  c  2.  §11,12. 
(0  Id.  §  5. 
(/)  Id.  §  10. 
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time,  no  notice  to  quit  is  necessary  at  or  before  the  end  of    j£J£ "• 
the  term,  to  put  an  end  to  the  tenancy.     But  a  demand  of 
possession  and  notice  in  writing,  etc.,  are  necessary  to  entitle 
the  landlord  to  double  value  (a).  564. 

Where  leaseholds  for  years  or  for  lives  are  settled  upon  charges 

J  *  of  renewal 

several  persons  in  succession,  there,  in  the  absence  of  any  J'/^J"6" 
direction    or    indication  to  the  contrary,  the  rule  is,  to 
apportion  the  charges  for  the  renewal  thereof  between  the    ' 
tenant  for  life  and  the  remainderman,  in  proportion  to  the 
enjoyment  they  have  of  the  renewed  lease  (b).     666. 

Every  tenant  for  years  has  incident  to  and  inseparable  Estovers, 
from  his  estate,  unless  restrained  by  special  agreement,  the 
same  estovers  to  which  tenants  for  life  are  entitled  (c).  666. 

Where  the  determination  of  an  estate  for  years  is  certain,  Embie- 

•*  '  merits. 

the  tenant  is  not  entitled  to  emblements ;  because  it  was 
his  own  folly  to  sow  when  he  knew  he  could  not  reap.  But 
where  a  term  of  years  is  made  determinable  on  the  death 
of  a  particular  person  who  is  not  the  lessor,  and  he  dies 
before  the  effluxion  of  the  years,  there  the  tenant  is  entitled 
to  emblements.  And  when  a  tenant  for  life  lets  for  years, 
and  the  term  expires  by  the  death  of  the  lessor,  the  lessee 
was,  by  the  old  law,  entitled  to  emblements  in  the  same 
manner  as  a  tenant  for  life  (d).  But  by  the  stat.  14  &  15 
Vict  c.  25,  s.  1  (as  we  have  already  seen)  (e)9  the  lessee 
instead  of  having  emblements,  is  to  hold  until  the  expira- 
tion of  the  current  year.     667. 

[The  landlord  is  liable  to  pay  the  outgoing  tenant  for  improve. 

merits. 

unexhausted  improvements  according  to  the  custom  of  the 
country.     A  legal  tenant  for  life  under  a  will  is  under  the 

00  1  Cruise  T.  9,  c.  2,  §  10.  (r)   1  Cruise  T.  8   c.  2,  §   19  ; 


(&)  2  Spence's  Eq.  Jur.  545, 546 
Ainslie  v.  Ifarrottrt,  28  Beav.  311 
Blake  v.  Peter*,  1  D.  J.  k  Rm.  345 
Harru  v.  Ilarri*  (No.  3),  32  Beav 
333;  Bradford  v.  Browryohn.  L.  R 
SCh.  Ap.711. 


2  BL  Com.  144;  Co.  Litt.  41  b, 
55  b. 

(d)  1  Cruise  T.  8,  c.  2,  §  18 ;  2  Bl. 
Com.  145. 

(/»)  Supra,  j>ar.  436. 
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Part  II. 

Title  6. 

Stat.  46  447 
Vict.  c.  61. 
The  Agricul- 
tural Hold- 
ings Act, 
1883. 

Long  terms 
created  for 
special 
purposes. 


Attendant 
terms. 


same  liability  to  the  outgoing  tenant  of  the  testator  under 
a  tenancy  continued  after  the  testator's  death  (a).  But 
stat.  46  &  47  Vict.  c.  61  (Appendix),  now  regulates  the 
incidents  of  Agricultural  Holdings.]     667a. 

Long  terms  for  years  are  often  created  for  securing  the 
repayment  of  money  lent  on  mortgage,  and  for  other  pur- 
poses. Prior  to  the  stat.  8  &  9  Vict.  c.  112,  such  terms 
did  not  determine  on  the  mere  performance  of  the  trusts 
for  which  they  were  created,  unless  there  was  a  special 
provision  to  that  effect ;  but  the  legal  interest  continued  in 
the  trustee,  after  they  were  performed ;  and  at  law  the 
term  continued  to  be  a  term  in  gross  ;  as  distinct  and 
separate  from  the  inheritance  as  it  was  at  first.  But  in 
equity  the  term  might  become  attendant  on  the  inheritance 
by  express  declaration,  as  where  the  term  was  assigned  to 
a  trustee  in  trust  to  attend  the  inheritance,  or  in  trust  for 
the  purchaser,  his  executors,  administrators,  and  assigns. 
Again,  a  satisfied  term  might  become  attendant  on  the 
inheritance  by  mere  implication ;  for,  as  equity  always 
considers  who  has  the  right  to  the  land  in  conscience,  if  the 
term  was  not  subject  to  any  ulterior  limitation  to  which 
the  inheritance  was  not  subject,  and  the  owner  of  the  in- 
heritance was  entitled  to  the  whole  trust  of  the  term,  it  was 
attendant  on  the  inheritance  by  implication,  unless  such 
implication  wTere  rebutted.  This  was  partly  to  protect  the 
inheritance,  and  partly  to  keep  real  estates  in  the  right 
channel,  as  otherwise  the  term,  which  is  often  the  only 
valuable  interest,  would  have  gone  to  the  executor  or 
administrator,  leaving  the  heir  a  mere  nominal  inheritance. 
And  whether  attendant  by  express  declaration  or  by  mere 
implication,  the  term  then  followed  the  descent  to  the  heir, 
and  all  the  alienations  made  of  the  inheritance,  or  of  any 
particular  estate  or  interest  carved  out  of  it  by  deed  or  by 
will,  or  by  act  of  law  ;  it  was  capable  of  being  entailed 

(a)  Mantel  v.  Norton,  L.  R.  22  Ch.  D.  (Ap.)  769. 
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&  limited  over  after  a  general  failure  of  issue,  provided  the    title"' 
Heritance  was  so  entailed  and  limited  over ;  it  was  not 
rfeited  for  felony  ;  it  was  not  devisable  before  the  late 
rills  Act,  without  the  formalities  requisite  for  devising 
ml  estate  ;  and,  in  short,  it  was  governed  in  equity  by  the 
roles  generally  as  the  inheritance.     568. 
In  consequence  of  satisfied  terms  being  deemed  terms  in 
at  law,  but  capable  of  being  rendered  completely 
nbeervient  to  the  ownership  of  the  inheritance  in  equity, 
key  were  often  made  of  the  greatest  use  in  protecting  the 
■heritance  from  mesne  estates,  charges,  and  incumbrances. 
Ikis,  if  a  bon&  fide  purchaser  for  valuable  consideration, 
Mortgagee,  lessee,  or  other  incumbrancer,  took  a  convey- 
■Ke,  lease,  or  assignment,  defective  by  reason  of  some 
•skte,  charge,  or  incumbrance,  subsequent  to  the  creation 
*f  t  long  satisfied  term  for  years,  and  prior  to  his  own 
conveyance,  lease,  or  assignment,  and  of  which  he  had  no 
lotice  at  the  time  of  his  contract,  he  might  effectually 
protect  himself  against  all  persons  claiming  under  such 
ttbte,  charge,  or  incumbrance,  by  taking  an  assignment  of 
the  satisfied  term,  whether  in  gross   or  attendant,   to   a 
trustee  for  himself,  or  by  taking  an  assignment  thereof 
to  himself,  where  he  took  the  conveyance,  lease,  or  assign- 
ment of  the  estate  or  interest  to  be  protected  in  the  name  of 
t  trustee;  for  he  might  use  the  legal  estate  in  such  satisfied 
term  to  defend  his  possession  during  the  continuance  of  the 
term;  or,  if  he  had  lost  the  possession,  to  recover  it  (a).  669. 
A  term  for  years  will  protect  a  purchaser  for  valuable 
consideration  from  the  claim  of  dower,  though  such  pur- 
chaser had  notice  of  the  marriage  at  the  time  of  his  pur- 
chase (6).     Bat  a  term  standing  out  in  a  trustee  to  attend 
the  inheritance,  will  not  protect   a  purchaser  from   the 

(«)Co.  Litt  290  b ;  Story's  Eq.      Cruise  T.  12,  c.  3,  §  6—10,  13,  16, 
J*.  $998— 1002,  and  notes;  Sugd.      21,  28,  29.  81,  33.  34. 
Cafe  View,  477,  485,  486  ;    1  (ft)  1  Cruise  T.  12,  c.  3,  §  38. 
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Tiri"'    clftim  of  dower,  unless  it  is  actually  assigned  to  a  trustee 

L  for  him  (a).     670. 

Where  a  term  for  years  is  vested  in  a  trustee  upon  an 
express  trust,  a  purchaser  will  not  protect  himself  by 
taking  an  assignment  for  such  term  after  notice  of  the 
trust  (6).     671. 

Where  a  term  for  years  has  been  assigned  to  a  trustee 
for  a  Crown  debtor,  it  would  not  protect  a  purchaser 
against  the  Crown  debts,  although  he  purchased  bona  fide 
and  without  notice  ;  but  where  the  term  has  never  been 
assigned  to  attend  for  the  Crown  debtor,  but  has  been 
assigned  to  a  trustee  for  a  bona  fide  purchaser,  it  will  pro- 
tect him  against  the  Crown  debts  (c).     672. 

A  Court  of  Equity  will  set  aside  a  term  for  years 
in  favour  of  a  jointress.  And  a  tenant  by  the  curtesy 
is  also  entitled  to  the  aid  of  equity  against  a  trust  term 
assigned  to  attend  the  inheritance  and  set  up  against  I  dm 
by  the  heir  (rf).     673. 

An  attendant  term  might  at  any  time  be  disannexed  by 
the  proper  acts  of  the  parties  in  interest,  and  be  turned  into 
a  term  in  gross  (e).  674. 
stat. 8&9  By  the  stat.  8  &  9  Vict.  c.  112,  s.  1,  every  satisfied  term 
MtoMtis-'  which  was  attendant  on  the  31st  of  December,  1845,  was 
on  that  day  to  cease,  except  that,  if  attendant  by  express 
declaration,  it  shall  afford  the  same  protection  as  it  would 
have  afforded,  if  it  had  continued  to  subsist,  but  had  not 
been  assigned  or  dealt  with  after  that  day.  And  by  s.  2, 
every  term  which,  after  the  31st  of  December,  1845,  shall 
become  satisfied  and  attendant,  shall  cease  immediately 
upon  the  same  becoming  so  attendant  The  words  are 
these  : —     676.  i 

"  Every  satisfied  term  of  years,  which,  eithir  by  express 

I 

(a)  1  Cruise  T.  12,  c.  3,  §  43.  (rf)  1  Cruise  T.  1*2,  c.  3,  §  49. 

(ft)  Td.  §  36.  (*)  Story's Eq.  Jii^.  1002;  1  Cruise 

O)  Sugd.  Concise  View,  484.  T.  12,  c.  3,  §  26—7., 

\ 
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ion  or  by  construction  of  law,  shall  upon  the  31st    UJ^" 

December,  1845,  be  attendant  upon  the  inheritance 

rsion  of  any  lands,  shall  on  that  day  absolutely 
nd  determine  as  to  the  land  upon  the  inheritance 
rsion  whereof  such  term  shall  be  attendant  as  afore- 
tcept  that  every  such  term  of  years  which  shall  be 
adant  as  aforesaid  by  express  declaration,  although 
made  to  cease  and  determine,  shall  afford  to  every 
the  same  protection  against  every  incumbrance, 
t,  estate,  right,  action,  suit,  claim,  and  demand  as  it 
have  afforded  to  him  if  it  had  continued  to  subsist., 
id  not  been  assigned  or  dealt  with,  after  the  said  31st 
'  December,  1845,  and  shall,  for  the  purpose  of  such 
stion,  be  considered  in  every  Court  of  Law  and  of 
j  to  be  a  subsisting  term."  (Sect  1.)  576. 
Ivory  term  of  years  now  subsisting  or  hereafter  to 
eated,  becoming  satisfied  after  the  said  31st  day  of 
nber,  1845,  and  which,  either  by  express  declaration  or 
ostruction  of  law,  shall  after  that  day  become  attend- 
pon  the  inheritance  or  reversion  of  any  lands,  shall 
riiately  upon  the  same  becoming  so  attendant  abso- 
f  oease  and  determine  as  to  the  land  upon  the  inherit- 
or reversion  whereof  such  term  shall  become  attendant 
'mud  "(a).  (Sect  2.)  677. 
b  the  construction  and  for  the  purposes  of  this  Act, 
1  there  be  something  in  the  subject  or  context  repug- 
to  sach  construction,  the  word  '  lands '  shall  extend  to 
toehold  tenements  and  hereditaments,  whether  corpo- 
ir  incorporeal,  and  to  all  such  customary  lands  as  will 
by  deed,  or  deed  and  admittance,  and  not  by  sur- 
nr,  or  any  undivided  part  or  share  thereof  respectively; 
mry  word  importing  the  singular  number  only  shall 
d  and  be  applied  to  several  persons  or  things  as  well 
u  person  or  thing  ;  and  every  word  importing  the 

Hm  A*der$o*  r.  Pig  net  >  L.  H.  11  Eq.  329;  reversed,  8  Ch.  Ap.  180. 
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title"'    masculine  gender  only  shall  extend  and  be  applied  i 
~  female  as  well  as  a  male."     (Sect.  3.)     678. 

According  to  the  true  construction  of  this  statute 
satisfied  term  was  intended  to  protect  the  person  for  wl 
benefit  it  was  assigned  to  attend  the  inheritance ;  for 
statute  does  not  mean  that  the  term  is  to  subsist  to  pro 
the  party  entitled  to  the  inheritance,  in  whomsoever 
right  may  be  shown  to  be.  So  that  the  term  cannot  b< 
up  by  a  person  claiming  adversely  to  the  person  for  w] 
benefit  the  assignment  was  made  (a).     579. 

The  modern  doctrine,  contrary  to  former  decision* 
that  down  to  the  passing  of  the  stat.  8  &  9  Vict  c ' 
the  surrender  of  a  term  which  had  been  assigned  to  ati 
the  inheritance  is  not  to  be  presumed  from  mere  I 
of  time  (6).  Where  a  term  has  been  assigned  to  at 
the  inheritance,  a  surrender  ought  not  to  be  presui 
unless  there  has  been  a  dealing  with  the  estate  in  a 
in  which  reasonable  men  and  men  of  business  would 
have  dealt  with  it  unless  the  term  had  been  put  an 
to  (c).    680. 

Terms  for  years  in  copyholds  may  be  created  by 
render ;  and  these  are  true  customary  estates.    But 
practice  is  not  usual  (d).     681. 
stat.  44&45      ["Under  the  provisions  of  stat.  44  &  45  Vict  c.  41,  s 

Vict.  c.  41.  L  x  ■ 

The  con-     (Appendix),  the  residues  of  long  terms  subsisting  al 

veyancing       v      *  L  '  °  ^° 

pJo\£rtT°f  after  ttle  lst  °^  Januar}r>  1882>  ot^er  than  *h08e  excepte 
eS^.*'  stated  in  par.  &§le,  can  now  be  enlarged  into  estates  in 
residue  of     simple.     Thus  where  a  residue  unexpired  of  not  less  t 

long  term 

into  fee       two  hundred  years  of  a  term,  which,  as  originally  crei 
was  for  not  less  than  three  hundred  years,  is  subsisting 


[a)  Doe  d.  Cadrraladtr  v.  Price,  R.  532. 

16  M.  &  W.  603.  (e)    Wilds,  C.  J.,   hi  tiffi 

(b)  Doe  d.  Earl  of  Egrtmont  v.  dem.,  Tuck,  ten.,  8  Mann.  € 
Langdon,  12  A.  &  E.  (N.  8.)  711  :  So.  249. 

Cottrell  v.  llughe*,  16  Com.  Bench  (d)  Burton,  §  1314. 
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ad,  whether  being  the  whole  land  originally  comprised  tImo' 
the  term,  or  part  only  thereof,  without  any  trust  or  right 
redemption  affecting  the  term  in  favour  of  a  freeholder, 
other  person  entitled  in  reversion  expectant  on  the  term, 
id  without  any  rent,  or  with  merely  a  peppercorn  rent  or 
her  rent  having  no  money  value,  originally  so  incident, 
bich  subsequently  has  been  released,  or  has  become 
iried  by  lapse  of  time,  or  has  in  any  other  way  ceased  to 
» payable,  then  the  term  may  be  enlarged  into  a  fee 
tuple ;  and  each  of  the  following  persons  (namely),  (i.) 
Wf  person  beneficially  entitled  in  right  of  the  term  to 
unession  of  any  land  comprised  in  the  term ;  (ii.)  any 
»non  being  in  receipt  of  income  as  trustee  in  right  of 
k)  terra,  or  having  the  term  vested  in  him  in  trust  for 
tk;  and  (Hi.)  any  person  in  whom,  as  personal  represen- 
tee of  any  deceased  person,  the  term  is  vested,  and 
Aether  the  term  is  subject  to  any  incumbrance  or  not,  is 
ttpowered,  as  far  as  regards  the  land  to  which  he  is  en- 
tied,  or  in  which  he  is  interested,  in  right  of  the  term,  in 
iy  such  character  as  aforesaid,  by  deed  to  declare  to  the 
bet  that,  the  term  shall  be  enlarged  into  a  fee  simple. 
Hereupon  the  term  becomes  enlarged  accordingly,  and  the 
won  in  whom  the  term  was  previously  vested,  acquires 
the  land  a  fee  simple  instead  of  the  term  (s.  65  (1),  (2), 
id  (3)).    681a. 

The  estate  in  fee  simple  so  acquired  is  subject  to  all  the  The  fee 
trusts,  powers,  executory  limitations  over,  rights,  and  subject  to 


the  mime 


{ones,  and  to  the  same  obligations  of  every  kind,  as  the  ri*ht*» 
snn  would  have  been  subject  to  if  it  had  not  been  enlarged  the  t6nn* 
b.&(4)).     681b. 
But  where  any  land  so  held  for  the  residue  of  a  term  has  The  fee 

s  simple  to 

•an  settled  in  trust  by  reference  to  other  land,  being  free-  ■ettled  m 
uU  land,  so  as  to  go  along  with  that  other  land  as  far  as  °*M* 
I*  tw  permits,  and,  at  the  time  of  enlargement,  the  ulti- 
■te  beneficial  interest  in  the  term  whether  subject  to  any 

VOL  I.  8 
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Part  II. 
Title  6. 


The  fee 

simple 

includes 

mineeand 

mineral*. 


Stat.  45  &  4fl 
Vict.  o.  89. 
The  Con. 
veyancing 
Act,  1882. 


[subsisting  particular  estate  or  not,  has  not  become  abs 
lutely  and  indefeasibly  vested  in  any  person,  then  tl 
estate  in  fee  simple  acquired  by  enlargement,  without  pr 
judice  to  any  conveyance  for  value  previously  made  by 
person  having  a  contingent  or  defeasible  interest  in  tl 
term,  must,  by  virtue  of  the  provisions  of  the  same  statut 
be  conveyed  and  settled  in  like  manner  as  the  other  lai 
being  freehold  land,  and  until  so  conveyed  and  settle 
devolves  beneficially  as  if  it  had  been  so  conveyed  ar 
settled  (s.  65  (5)).     681c. 

The  estate  in  fee  simple  acquired  by  enlargemen 
whether  the  term  was  originally  created  without  impeacl 
ment  of  waste  or  not,  includes  the  fee  simple  of  all  min 
and  minerals  which,  at  the  time  of  enlargement,  have  u 
been  severed  in  right,  or  in  fact,  or  have  not  been  seven 
or  reserved  by  an  inclosure  act  or  award  (s.  65  (6) 
581d. 

The  operation  of  these  provisions  has  been  restricted  I 
stat.  45  &  46  Vict.  c.  39,  s.  11  (\ppendix),  which  enao 
that  "section  sixty-five  of  the  Conveyancing  Act  of  1K8 
shall  apply  to  and  include,  and  shall  be  deemed  to  hai 
always  applied  to  and  included,  every  such  term  as  in  thi 
section  mentioned,  whether  having  as  the  immediate  r< 
version  thereon  the  freehold  or  not ;  but  not  (i.)  any  ten 
liable  to  be  determined  by  re-entry  for  condition  broken 
or  (ii.)  any  term  created  by  sub-demise  out  of  a  s'iperi( 
term,  itself  incapable  of  being  enlarged  into  a  fee  simple.' 
581e. 


Definition 
of  thit 
estate. 


II.   Of  an  Estate  at   Will. 

An  estate  at  will  is  an  estate  which  simply  confers 
right  to  the  possession  of  lands  or  tenements  for  such  ii 
definite  period  as  both  parties  shall  concur  in  choosing  iht 
it  shall  continue.     582. 
Created  by       An  estate  at  will  may  be  created  by  words  expressive  < 
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ntention  that  the  one  party  shall  have  the  possession    jJJ^"; 
*e  will  of  both  or  either  of  them.     But  although  this  ^^ 
te  may  be  created  by  words  which  only  express  that  word8 
estate  is  to  be  at  the  will  of  the  lessor  or  of  the  lessee, 
every  estate  at  will   is  in  law  at  the   will   of  both 
fes  (a).     683. 

n  estate  at  will  is  determined  by  the  death  of  either  Howthu. 
y  (b)  ;  except  that  if  either  party  dies  before  the  deter. 
is  doe,  the  estate  at  will,  if  it  is  in  a  house,  shall 
inue  until  the  next  rent  day  ;  and,  if  it  is  in  lands, 
mencing  at  Michaelmas,  it  shall  continue  until  the 
mer  profits  are  received  by  the  representatives  of  the 
nt    684. 

»  may  also  be  determined  by  the  dissent  of  either 
J  (c).  The  lessor  may  determine  it  by  any  express 
aration  that  the  lessee  shall  hold  no  longer,  which 
ft  either  be  made  on  the  land,  or  else  notice  of  it  given 
be  lessee  (</).  But  any  act  of  ownership  exercised  by 
landlord  which  is  inconsistent  with  the  nature  of  this 
ie,  will  also  operate  as  a  determination  of  it.  Thus, 
e  enters  on  the  land  and  cuts  down  trees  demised,  or 
tes  a  feoffment  or  a  lease  for  years  to  commence  imme- 
fcdy,  the  estate  at  will  is  thereby  determined.  On  the 
er  hand,  any  act  of  desertion,  or  any  act  inconsistent 
h  this  estate  which  is  done  by  the  tenant,  will  also 
jrtte  as  a  determination  thereof.  Thus,  if  the  tenant 
Bgns  over  the  land  to  another,  or  commits  an  act  of 
«te,  his  estate  is  thereby  determined.  But  a  verbal 
deration  by  the  lessee  that  he  will  not  hold  the  lands 
y  longer,  does  not  determine  the  estate,  unless  he  also 
Mas  the  possession  (e).    686. 

W  See  1  Cruise  T.  9,  c.  1,  §  5  ;  1,  2. 

1  Utt.  66  a ;  Watk.  Conv.  3rd  (d)  1  Cruise  T.  9,  c.  1,  §  11  ;  Co. 

•  *y  ftwt  2 — #.  Litt.  55  b. 

W  M.  {  IS,  and  c.  2,  §  1.  (#•)  Id.  §  12  :  r\>.  Litt.  55  b,  and 

WWitk.  Conv.  3rd  ed.  by  Prest.  n.  15. 

*2 
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Part  II. 
Title  6. 

Rent  and 
emble- 
ments, on 
determina- 
tion of  the 
tenancy. 


Estate  at 
will  is  not 
aarignable. 


It  seldom 
arises. 


Although  either  party  may  determine  the  tenancy  it] 
any  time,  yet  neither  party  can  thereby  unfairly  prejac 
the  other  in  regard  to  the  rent  or  emblements.     So 
if  the  lessee  determines  the  tenancy  before  the  day 
which  the  rent  is  due,  he  must  still  pay  the  rent  up 
that  day ;  but  where   the  lessor  determines  the  tei 
at  such  a  time,  he  loses  the  rent.     On  the  other  han^] 
if  the  lessor  determines  the  tenancy  before  the  com 
other  produce  is  reaped  or  gathered  in,  the   lessee 
still  have    the  emblements,  and  free  ingress,  egress,  aatj 
regress,  to  take  them  away ;  but  where  the  lessee  deiaM 
mines  the  tenancy  at  such  a  time,  he  loses  the  emble- 
ments (a).     686. 

As  the  lessor  may  determine  the  tenancy  at  any  time,  t 
tenant  at  will  has  nothing  that  can  be  granted  by  him  tot 
third  person.  And  therefore,  if  a  tenant  at  will  assign! 
over  his  estate  to  another,  who  enters  on  the  land,  he  is  a 
disseisor  (b).     687. 

It  is  no  longer  usual  to  create  tenancies  at  will  by  ex- 
press words  ;  and  the  Courts  lean  strongly  against  implying 
them,  and  incline  rather  to  construe  demises  for  uncertain 
terms  or  void  leases,  especially  where  an  annual  rent  is 
reserved,  as  creating  tenancies  from  year  to  year  (c).  Aw 
even  where  a  parol  agreement  is  void  under  the  Statute  of 
Frauds,  it  is  a  tenancy  from  year  to  year ;  because,  though 
the  statute  says  it  shall  be  only  an  estate  at  will,  the 
meaning  of  the  statute  is,  that  such  an  agreement  shall  net 
operate  as  a  term  (rf).     688. 


(a)  2  Bl.  Com.  145—7 ;  1  Cruise 
T.  9,  e.  1 .  §  8,  13;  Co.  Litt.  55  a,  55 

b,  56  a. 

(/>)  2  Bl.  Com.  145;  1  Cruise  T.  9, 

c,  1 :  §  <»,  Burton,  §  19 ;  Watk.  Con  v. 


3rd  ed.  by  Prcst.  1. 

(<?)  2  Bl.  Com.  147;  1  Cruise  T.9. 
c.  1,  §  1—21  ;  Watk.  Conv.  Sided, 
by  Prest.  3. 

(rf)  1  Cruise  T.  9,  c.  1,  §20,21. 
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III.   Of  an  Interest  by  Sufferance. 
iterest  by  sufferance  is  an  interest  which  arises    partii. 

.  .  ,  Title  (5. 

person  comes  into  possession  of  land  by  lawful 

*  *  J  Definition. 

erwise  than  by  act  of  law,  but  keeps  it  longer  than 
ny  title  to  retain  it.  Thus,  if  a  tenant  pour  autre 
inues  in  possession  after  the  death  of  cestui  que 
i  tenant  for  years  after  his  term  is  expired,  or  a 
t  will  after  the  death  of  the  lessor,  without  any 
ave  from  the  owner  of  the  estate,  the  person  so 
over  is  a  tenant  at  sufferance.  But  no  man  can  be 
t  sufferance  of  the  Sovereign  :  such  a  tenant  hold- 
r  is  considered  an  absolute  intruder  (a).  689. 
«  a  person  comes  to  a  particular  estate  by  act  Holding 

over  l)v  & 

md  continues  to  hold  it  beyond  the  proper  time,  p«n»n  who 

*  comes  in 

guardian  after  the  full  age  of  the  heir  continues  J>y««tof 
sssion,  he  is  not  a  tenant  at  sufferance,  but  an 
b).    690. 

lant  by  sufferance  is  in,  not  by  the  consent,  but  Absence  of 
the  laches  of  the  owner  ;  so  that  there  is  no  privity  JJJJJf  * 
i  them  ;  and  hence,  the  owner  cannot  release  to 
tut  by  sufferance  (c).    691. 


Of  Chattel  Interests  created  for  special  Purposes. 

)  are  some  interests  created  for  the   purpose    of 
money  out  of  lands  or  tenements,  which  are  con- 
as  chattel  interests.     692. 
,  where  a  testator  devises  land  to  his   executors,  intermts 

by  devise 

yment  of  his  debts  and  until  his  debts  be  P^d/'JjJP"^ 
es  them  a  chattel  which  has  no  relation  to  the  life  debtB- 


IL  Com.  152;  1  Cruise  T.  9,  (b)  1  Cruise  T.  9,  c.  2,  §  2  ;  Co. 

1;  Co.  Iitt.  57  b,  270  b,      Litt  271  a. 

(<?)  Co.  Litt.  270  b,  and  n.  1. 
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Part  II. 
Title  6. 


Interests 
for  raising 
ears  of 


rent. 


Devise  to 
a  wife  to 
maintain 
children. 


Statute 
merchant, 
statute 
staple,  and 
elegit. 


of  the  person  in  whom  it  is  vested,  but  is  bounded  by  the 
period  when  the  purpose  for  which  it  was  created  may 
happen  to  be  accomplished ;  so  that,  if  the  debts  be  paid 
in  the  surviving  executor's  lifetime,  it  will  cease  ;  and 
on  the  other  hand,  if  they  be  not  paid  in  his  lifetime, 
it  will  go  to  his  executors,  instead  of  ceasing  upon  his 
death  (a).     693. 

And  where  the  owner  of  land  grants  a  rent  out  of  it  to 
another,  with  a  clause  enabling  him,  when  the  rent  shall 
be  in  arrear,  to  enter  upon  the  land,  and  take  the  profits 
until  the  arrears  be  satisfied,  if  the  grantee  of  the  rent 
enters  pursuant  to  that  clause,  he  has  a  chattel  interest, 
the  duration  of  which  is  bounded  by  the  accomplishment 
of  the  required  purpose,  namely,  the  raising  the  amount  of 
such  arrears  (b).     694. 

Again,  if  a  man  devises  lands  to  his  wife  till  his  son 
comes  of  age,  to  provide  his  children  with  necessaries,  this 
is  a  chattel  interest  which  does  not  determine  in  case  of 
the  death  of  the  wife  before  the  son  comes  of  age,  but  goes 
to  her  executors  (c).     695. 

Of  a  similar  nature  are  estates  by  statute  merchant, 
statute  staple,  and  elegit,  the  duration  of  which  is  measured 
by  the  satisfaction  of  a  debt  (d).  These  will  be  more  par- 
ticularly noticed  in  a  subsequent  part  of  this  work.     696. 


(a)  Co.  Litt.42  a;  Burton,  §  866; 
1  Cruise  T.  8,  c.  1,  §  5. 
(/;)  See  Burton,  §  867. 


00  6  Cruise  T.  38,  c.  13.  §  46. 
(d)  Burton,   §    868  ;    Co.    Litt. 
42  a. 


TITLE  VII. 

OF  ESTATES   OR   INTERESTS  IN   SEVERALTY  AND   IN 

COMMUNITY. 

rlTH    reference    to    the    several    or  joint  character   of   ^JJJJ- 

e  ownership,  real  property  is  held — 

L  In  severalty. 

I.  In  community  :  i.e., 

1.  In  joint  tenancy, 

2.  By  entireties, 

3.  In  coparcenary, 

4.  In  common.     697. 

Things  personal  may  belong  to  their  owners  not  only  in 
malty,  bat  also  in  joint  tenancy,  or  in  common,  or  by 
itireties.  Bat  chattels  cannot  be  vested  in  coparcenary, 
touue  they  do  not  descend  from  the  ancestor  to  the 
nr(a).    698. 

(a)  2  Bl.  Com.  399;  Co.  Litt.  1S2  a  ;  Litt  s.  319,  321. 
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CHAPTER  I. 

OF  AN   ESTATE   IN  JOINT  TENANCY,  AND   OF  A  TENAUCT 

BY  ENTIRETIES. 


definition. 


Section  I. 

Of  the  General  Law  as  to  Joint  Tenancy. 

*.  ii.  t.  7,  An  estate  or  interest  in  joint  tenancy  is  a  joint  interest  otj 
two  or  more  persons  during  their  joint  lives,  with  benefit 
of  survivorship  between  or  among  them,  created  by  a  limi» 
tation  of  real  or  personal  property  for  any  estate,  to  two  or 
more  persons  as  joint  tenants  or  in  joint  tenancy,  or  to 
them  indefinitely,  without  any  words  importing  a  distinct- 
ness of  interest  in  each.  Thus,  if  a  life  estate  is  given  to 
A.,  B.,  and  C,  indefinitely,  and  one  dies,  the  whole  belongs 
to  the  other  two,  for  their  lives,  by  survivorship ;  and  if  t 
second  dies,  the  whole  belongs  to  the  sole  'survivor  for  ha 
life.  So,  if  an  estate  in  fee  is  given  to  A.  and  B.,  each 
during  their  joint  lives  has  a  fee,  but  on  the  death  of  one 
of  them  the  whole  estate  belongs  to  the  survivor  in  fee  (a). 
So  when  legacies  are  given  "  to  a  person  and  her  children," 
without  any  words  of  severance,  she  having  children  at  the 
date  of  the  will,  or  "to  my  relatives  in  America,"  the 
legatees  will  take  as  joint  tenants  (6).  And  under  a 
limitation  to  the  next  of  kin  simpliciter,  the  father, 
mother,  and  children,  if  living,  will  all  take  as  joint 
tenants  (c).     The  grant  of  an  estate  to  two,  and  the  sur- 


(a)  See  2  Bl.  Com.  180;  2  Cruise 
T.  18,  c.  1,  §  2,  and  T.  38,  c.  14,  §  3; 
Litt.  s.  277, 280,  283;  2  Jarm. Wills, 
2nd  ed.  207;  Morgan  v.  Britten, 
L.  R.  13  Eq.  28. 


(d)  2  Rop.  Leg.  by  White,  13#; 
Eaglet  v.  Le  Breton,  L.  B.  15  B* 
148. 

(O  Withy  v.  Mangle*,  I  Bear. 
358  ;  10  CI.  &  Fin.  215. 
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of  them,  and  the  heirs  of  the  survivor,  does  not  make  ^XJ-  J- J> 
joint  tenants  in  fee,  but  gives  them  an  estate  of  free- 

during  their  joint  lives,  with  a  contingent  remainder 

e  survivor  (a).     699. 

1  natural  persons  may  be  joint  tenants  ;  but  bodies  who  may 

be  joint 

ic  or  corporate  cannot   be  joint  tenants   with  each  tenants. 

\     Nor  can  the  Sovereign  or  any  other  corporation, 

her  sole  or  aggregate,  be  joint  tenant  with  a  natural 

m  (b).     600. 

tint  tenants  necessarily  have  equal  shares  (c).     But  Equality. 

i  are  some  cases  in   which   there   may   be   a  joint  25* where 


one 


ocy  without  an  equal  right  of  survivorship.     Thus,  if  of  survivor 


;j*  has  a  right 
of  sui 
ship. 


s  are  let  to  A.  and  B.  during  the  life  of  A.,  if  B.  dies, 

hall  have  all  by  survivorship  ;  but  if  A.  dies,  B.  shall 

)  nothing  (d).    601. 

?  a  cift  is  made  to  two  persons  for  their  lives,  who  Gift  to  two 

°  \  7  for  their 

not  husband  and  wife,  this  is  understood  as  extend- Uves- 
to  the  life  of  the  survivor,  and  the  parties  are  joint 
nits  0).     602. 
fa  gift  is  made  to  two  persons  of  the  same  sex,  or  two  Joint 

w  *  tenancy  for 

tons  of  different  sexes  who  cannot  lawfully  intermarry,  Ufe'  "7th 

J  J  *  several 

wo  persons  of  one  sex  and  a  third  of  another  sex,  and  £££*£ 
he  heirs  of  their  bodies,  or  the  heirs  of  their  respective  ***** 
ies,  they  have  an  estate  in  joint  tenancy  for  their  lives, 
I  yet  they  have  several  inheritances  in  tail  (/).  And  so, 
are  a  testatrix  devised  to  two  women,  M.  and  J.,  to  hold 
flwm,  their  heirs  and  assigns,  for  ever  ;  but  in  case  they 
mid  both  die  without  issue,  then  she  devised  to  two 
fen,  to  hold  to  them,  their  heirs  and  assigns,  for  ever,  as 

•)  Co.  Iitt.  191  a,  n.  1.  v.  Burnie,  18  Beav.  213. 
»2  Cruise  T.  18,  c.  1,  §  88.  (/)  2  Cruise T.  18,  c.  1,  §  7—10; 

»  Wttk.    Conv.    3rd    ed.    by  Co.  Litt.  182  a— 184  a  ;   2  Jarm. 

*W.  Wills,  2nd  ed.  206;  Watk.  Conv. 

TO  J  Craiae  T.  18,  c.  1,  §  32.  3rd  ed.  by  Prest.  80  ;  Re  Titertm 

W  Barton,  §  736.     8ee  remarks  Market  Act,  Ejt  parte  Tanner y  20 

*  /.  BmMy,  M.  R.,  in  Moffatt  Beav.  374. 
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ch";  I.' \!  tenants  in  common  ;  it  was  held  that  M.  and  J.  did 
take  as  tenants  in  common  for  life,  but  as  joint  tenants 
life,  with  several  inheritances  in  tail ;  so  that  on  the  4 
of  M.  leaving  issue,  J.  became  entitled  to  the  whole 
life,  and  after  the  death  of  J.  without  issue,  the  heir*  ol 
body  of  M.  became  entitled  to  it  (a).  Persons  havii 
joint  estate  for  life  with  several  inheritances  in  tailca 
convey  away  the  inheritance  distinct  from  their  ownei 
for  life,  because  it  is  divided  only  in  supposition  and 
sideration  of  law  (6).  603. 
joint  Joint  tenancy  cannot  arise  bv  descent  or  act  of 

tenancy  *■ 

JJ^J*yi*•  but  merely  by  purchase  or  acquisition  by  the  act  o: 

Uw-  parties  (c).     604. 

tixoeption.       Except  in  the  case  of  trusts  executory  (d),  limits 

tenancy  in  which  confer  an  estate  in  joint  tenancy  at  law  will 
the  same  effect  in  equity,  when  there  are  no  circamsti 
which  afford  grounds  for  a  departure  from  the  rule  of 
so  that,  where  two  or  more  persons  purchase  lands 
advance  the  money  in  equal  shares,  and  take  a  conve; 
to  them  and  their  heirs,  this  is  a  joint  tenancy.  Bnt 
tenancy  is  not  favoured  in  equity,  because  "equit 
lightcth  in  equality,1'  and  therefore  leans  against  the 
of  survivorship,  as  giving  the  survivor  a  great  adva 
over  the  other  party;  so  that  Courts  of  Equity  will  la; 
of  any  circumstances  which  will  enable  them  to  va 
this  respect  from  their  practice  of  following  the  law. 
if  two  persons  advance  [money  on  mortgage  to  themjc 
and  one  dies,  his  representatives  are,  in  equity,  entitled 
proportion  ;  but  the  receipt  of  the  other  discharge 
mortgagor  («)].  So,  if  two  persons  jointly  purchase  an  ( 
and  pay  unequal  proportions  of  the  purchase  mono} 

(a)Forrextv.  Whittncay ,3Exch.  3rd.  ed.  by  Prest.  79. 
367.  (d)  2  Jarm.  Wills,  2nd  ec 

(ft)  2  Cruise  T.  18,  c.  1,  §  10 :  2  (c)  44  &  45  Vict  c.  41,  8 

Pres.  Shop.  T.  243.  Appendix. 

(<?)  2  Bl.  Com.  181;  Watk.  Conv. 
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the  conveyance  in  their  joint  names  ;  in  case  of  the  ^^-  J-£ 
of  either  of  them,  there  will  be  no  survivorship,  but 
will  be  deemed  to  be  purchasers  in  the  nature  of 
ire,  and  to  have  intended  to  hold  the  estate  in  propor- 
D  the  sum  which  each  advanced  (a).  And  where  real 
-sonal  estate  is  purchased  for  a  trade  partnership  pur- 
and  on  a  trade  partnership  account,  the  legal  estate, 
omsoever  it  may  be  vested,  is  in  equity  deemed  to  be 
srship  property,  not  subject  to  survivorship  (b).  606. 
at  tenants,  as  such,  have  one  and  the  same  interest.  Unity  of 

'  '  interest. 

Int  tenants,  one  cannot  have  one  quantity  or  portion 
nership  or  interest,  and  another  a  different  quantity 
rtion  of  ownership  or  interest.  Thus,  one  joint  tenant, 
ih,  cannot  be  tenant  for  life,  and  another  for  years; 
annot  be  tenant  in  fee,  and  another  tenant  in  tail. 
he  estate  of  one  joint  tenant  in  fee  may  be  subject  to 
znent  in  the  event  of  his  becoming  a  survivor,  and 
a  particular  event  happening,  such  as  that  of  his 
;  without  issue  (c).     And,  on  the  other  hand,  one 

tenant,  in  addition  to  the  portion  of  ownership  or 
sst  in  respect  of  which  he  is  denominated  a  joint 
it,  may  have  an  ulterior  portion  of  ownership  or  in- 
t>  as  tenant  in  severalty.  Thus,  if  land  is  granted  to 
id  B.  for  their  lives,  and  to  the  heirs  of  A.,  here  A.  and 
e  joint  tenants  of  the  freehold  during  their  respective 

and  A.  has  a  remainder  in  fee  in  severalty.  And  if 
ia  given  to  A.  and  B.  and  the  heirs  of  the  body  of  A., 
both  have  a  joint  estate  for  life,  and  A.  has  a  several 
inder  in  tail  (d).     Yet  it  would  seem,  that,  for  the 

8tary'g  Bq.  Jur.  §  1206 ;  Coote  Com.    399;    Sugd.   Concise  View, 

, Sid  ed.  163;  2  Cruise  T.  18,  553. 

i  S3;  2  Spence's  Eq.  Jar.  206,  (e)  Edward*  v.  Jones,  33  Beav. 

>*(«),  214  ;  1  Sugd.  Concise  348. 

HI  (<f)  See  2  BL  Com.  181  ;  2  Cruise 

Story's  Bq.  Jur.  §  1207  ;  2  T.  18,  c.  1,  §  4,  6,  6,  12,  13;  Litt. 

•■  £q.   Jur.    207 ;     2    Bl.  8. 285. 
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Unity  of 
title. 


Unity  of 
time. 


^h'i'I'i'  ParPose  °f  gTxntingy  both  estates  of  A.  are  consoHirf 
so  that  the  fee  simple  or  fee  tail  cannot  be  granted  u 
interest  distinct  from  the  estate  for  life  (a).     606. 

Joint  tenants  have  also  unity  of  title :  their  estate  b 
be  created  by  one  and  the  same  act,  whether  legal 
illegal ;  as  by  one  and  the  same  grant,  or  by  one  and 
same  disseisin.  But,  although  some  of  the  person* 
whom  an  estate  is  limited  be  in  by  the  common  law, 
others  by  the  Statute  of  Uses,  yet  they  will  take  in  j 
tenancy  (b).     607. 

At  the  common  law,  unity  of  time  is  necessary :  the 
terests  of  the  joint  tenants  must  vest  at  one  and  the  8 
time.  But  in  the  case  of  deeds  under  the  Statute  of  I 
and  in  the  case  of  devises  and  bequests,  this  is  not  m 
sary  (c).     608. 

Lastly,  there  must  be  unity  of  possession.  Joint  ten 
are  said  to  be  seised  per  my  et  per  tout,  which  is  expfc 
by  some  writers  to  mean,  by  the  moiety,  part,  or  si 
and  by  the  whole,  and  by  other  writers,  by  no  part  am 
the  whole,  that  is,  of  nothing  separately,  but  of  the  w 
conjunctively.  Each  has  an  undivided  moiety  of  the  wl 
and  not  the  whole  of  an  undivided  moiety  (d).  And  \ 
have  but  one  joint  freehold  (e).     609. 

But  although  each  joint  tenant  is  said  to  be  seisec 
the  whole,  yet  he  cannot  alien  or  forfeit  more  than  his  < 
share ;  and  if  all  join  in  a  conveyance,  each  gives  but 
own  part  (/).     610. 

If  one  joint  tenant  grants  a  common  or  a  way,  or  m* 


Unity  of 
poaaamiou. 


Alienation 
or  for- 
feiture. 


Grant*  or 
charges. 


(a)  Co.  Litt.  184  b,  and  n.  2. 

(&)  2  Cruise  T.  18,  c.  1,  §  23. 

00  See  2  Bl.  Com.  181 ;  2  Pres. 
Shep.  T.  235  ;  Co.  Litt.  188  a,  and 
n.  13  ;  2  Cruise  T.  18,  c.  1,  §  18  ; 
Watk.  Conv.  3rd  ed.  by  Prest.  81— 
2  ;  2  Jarm.  Wills,  2nd  ed.  207—210; 
Kenworthy  v.  Ward,  11  Hare  196 ; 


McChegor  v.  McOrrgor,  1  I 
fcJ.  63. 

(rf)  2  Bl.  Com.  182 ;  Co. 
186  a  ;  the  Law-French  Did 
Ste.  Com.  4th  ed.  360  (n.) ;  6  J 
&  Byth.  by  Sweet,  588. 

(O  Co.  Litt.  188  b. 

(/)  Burton,  §  36 ;  Co.  litt  I 
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rge,  as  distinguished  from  an  alienation,  it  i9  good^'J-J-J* 
ainst  himself ;  but  if  he  dies  in  the  lifetime  of  the 
it  does  not  affect  the  survivor ;  for  jus  accrescendi 
rtur  oneribus  (a).  So,  if  one  joint  tenant  acknow- 
i  a  recognisance  or  a  statute,  and  dies  before  execu- 
lad,  it  shall  not  be  executed  afterwards.  But  if 
tion  be  sued  in  the  life  of  the  conusor,  it  shall  bind 
irvivor  (6).  611. 
there  are  two  joint  tenants  in  fee  or  for  life,  and  one  i**»  by 

J  \  m  one  joint 

>m  makes  a  lease  for  years  to  a  stranger,  it  will  be  Uiluaii" 
against  the  survivor,  even  though  such  lease  does  not 
lence  till  after  the  death  of  the  joint  tenant  who  made 
ecanse  it  is  a  kind  of  alienation  (c).     612. 
tates  which  are  held  in  joint  tenancy  are  not  subject  Dower  ana 

curtesy. 

wer  or  curtesy  (d).     613. 

the  lessee  of  two  joint  tenants  surrenders  his  lease  to  surrender 

by  lessee. 

if  them,  it  shall  enure  to  both,  because  of  the  privity 
Nation  of  their  estate  (i).     614. 

oe  joint  tenant  cannot  make  a  feoffment,  as  such,  of  conveyance 
wrt  of  the  land  to  his  companion  ;  because  the  latter  tenant  to 

t*  i  another. 

ready  seised  per  my  et  per  tout.  But  he  may  release 
is  companion ;  and  an  intended  deed  of  feoffment  by 
joint  tenant  to  another  would  operate  as  a  release  (/). 
I  even  joint  tenants  of  a  copyhold  (having  been  admitted) 
r  convey  their  shares  to  each  other  by  release  (g).  616. 
Jpon  the  same  principle  of  entirety  of  interest,  joint 
tuts  could  not  grant,  or  bargain  and  sell,  or  surrender, 
levise  to  each  other,  or  exchange  with  each  other,  at 
anon  law.     But  one  may  lease  his  part  to  the  other, 

0  *  Crowe  T.  18,  c  1,  §  63 ;  Co.  (<■)  2  Bl.  Com.  182. 

•  1841),  186  a.  (/)  1  Pres.  Shep.  T.  205  ;  2  Id. 

0  Co.  Litt.  184  b.  327  ;  2  Cruise  T.  18,  c.  2,  §  22  ;  4 

)  J  Cruise  T.   18,  c.  1,  §  57  :  Id.  T.  32,  c.  6,  §  23  ;  Watk.  Conv. 

*«.»»;  Co.  Litt.  186  a.  3rd  ed.  by  Prest.  82—3. 

Dl  Crake  T.  18,  c.  1,  g 52  ;  and  (^)  Burton,  §  1303,  n. ;  Co.  Litt. 

^  C  2, 1 22.  69  a,  n.  2. 
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I- 


Pr 
Ch 


i1!" Ti'  ^^  ^e  U8nal  incidents  of  a  reversion  and  the  right 

distrain  for  rent  (a).     616. 

For  the  same  reason  that  a  feoffment  was  not  the  pi 
mode  of  conveyance  by  one  joint  tenant  to  another, 
equivalent  to  livery,  that  is,  a  conveyance  by  lease 
release  was  not  necessary.     Tet,  before  the  abolition  of  1 
lease  for  a  year,  conveyancers,  from  an  abundance  of 
tion,  generally  adopted  the  lease  and  release,  fearing 
the  joint  tenancy  might  have  been   previously  severeijj 
in  which  case  a  mere  release  would  not  have  been 
cient  (b).     617. 


Pr.  II.  T.  7, 
Ch.  1,  s.  2. 

I.  Destruc- 
tion of 
unity  of 
title. 

Byaliena. 
tion  or 
lease  to  a 
stranger. 


Section  II. 
Of  the  Destruction  of  Joint  Tenancy. 

I.  An  estate  in  joint  tenancy  is  destroyed  by  the  destroy 
tion  of  the  unity  of  title.     618.     Thus, 

1.  An  estate  in  joint  tenancy  may  be  destroyed  byth> 
alienation  of  one  joint  tenant  to  a  stranger,  as  it  destroys 
the  unity  of  title  (c).  And  where  there  are  only  two  joint 
tenants,  the  joint  tenancy  is  entirely  destroyed  by  soch 
alienation.  But  where  there  are  three  or  more  joint  tenant*, 
it  is  only  destroyed  as  to  the  share  of  the  alienor.  Tiros* 
if  one  of  three  joint  tenants  conveys  away  his  share,  tb 
two  others  will  continue  to  be  joint  tenants  between  them- 
selves ;  but  they  are  tenants  in  common  relatively  to  the 
alienee,  and  he  is  simply  a  tenant  in  common  (d).  And  if 
one  of  two  joint  tenants  in  fee  leases  for  life,  or  if  one  of 
two  joint  tenants  for  years  leases  for  years,  the  joint  tenancy 


(a)  Co.  Litt.  186  a  ;  Watk.  Conv. 
3rd  ed.  by  Prest.  82  ;  Gnrper  v. 
Fletcher,  6  Best  &  Sm.  464. 

(ft)  6  Jarm.  &  Byth.  by  Sweet, 
588  ;  Watk.  Conv.  3rd  ed.  by  Prest. 
83, 162. 


(<?)  2  Bl.  Com.  186  ;  2  Crai*  t 
18,  c.  2,  §  8 ;  Outram  v.  Mm** 
17  Ch.  D.  391. 

(d)  See  Litt.  s.  292,  294 ;  2  Bl. 
Com.  186 ;  Burton,  §  36— 38. 
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*reby  severed  (a).     Bat  if,  in  the  first  case,  the  tenant  ^x{-  *•  J» 

ife  dies  in  the  lifetime  of  both  the  joint  tenants,  they 

me  joint  tenants  again  (b).     In  the  case  of  a  joint 

ncy  for  a  term  for  years,  a  mortgage  is  a  severance  (c). 

I  an  agreement  to  alien  by  an  adnlt  will  operate  as  a 

ranee  in  equity  (d).     Bat  articles  of  agreement  by  an 

lit,  though  made  in  consideration  of  marriage,  will  not 

rate  as  a  severance  of  a  joint  tenancy  (e).    And  a  devise 

i  in  no  case  operate  as  a  severance  of  a  joint  tenancy ; 

wing  a  maxim  of  law  that  jus  accrescendi  prsefertur 

imae  voluntati  (/).     And  as,  until  the  Wills  Act,  the 

f  only  considered  what  estate  the  devisor  had  at  the 

He  of  making  his  will,  without  regard  to  any  subsequent 

«nt,  a  devise  by  a  joint  tenant  who  afterwards  severed 

e  joint  tenancy,  was  void,  because  the  devisor  was  joint 

mant  when  he  made  his  will  (g).     But  the  surrender  of 

ne  of  the  joint  tenants  of  copyholds  to  the  use  of  his 

rill,  operated,   as  it  still   does,   as  a   severance   of   the 

•tte(A).    619. 

An  alienation  of  part  of  the  property,  operates  as  a 
imrance  of  the  joint  tenancy  as  to  that  part  (t).     620< 

&  An  estate  in  joint  tenancy  may  also  be  destroyed  by  J^f^"* 
the  alienation  of  one  joint  tenant  to  another,  as  that  also  £££tto 
destroys  the  unity  of  title  (k).     621.  another- 

If  there  are  but  two  joint  tenants,  and  one  releases  to  the 
•Aw,  the  joint  tenancy  is  entirely  destroyed.  But  if  there 
•w  three  joint  tenants,  and  one  of  them  releases  by  deed 
to  one  of  his  companions  all  the  right  which  he  had  in 
4e  land,  the  releasee  has  a  third  part  of  the  land  with 

(•) tCniae  T.  18,  c.  2,  §  11,  12 :  (/)  2  Cruise  T.  18, c.  2,  §  19  ;  Co. 

lit  I.  SOI  Litt.  185  a,  185  b. 

(*)Co. Litt  193  a,  214  a.  (jg)  6  Cruise  T.  38,  c.  3,  §  28. 

(OaCnrise  T.  18,  c.  2,  §  13.  (Ji)  6  Cruise  T.  38,  c.  4,  §  3  ; 

OR  |  20.  21  ;  8ugd.  Concise  Co.  Litt.  59  b. 
r*»,  147.  (0  Co.  Litt.  193  b. 

(SO* Cruise  T.  18,  c.  2,  §  17.  (*)  2  Cruise  T.  18,  c.  2,  $  22. 
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^"JJ'  himself  and  his  companion  in  common,  and  he  and  his 
companion  hold  the  remaining  two  parts  in  joint  tenancy. 
If,  however,  one  joint  tenant  releases  to  all  the  others, 
they  are  in  from  the  first  feoffor  or  grantor,  and  not  from 
him  who  released,  and  they  continue  to  hold  in  joint 
tenancy  (a).     622. 

ii.  Dertrao-      II.  An  estate  in  joint  tenancy  is  destroyed  by  the  de- 

tf  on  <rf 

naityof      struction  of  the  unity  of  interest,  which  may  be  caused 

lutermt.  #  . 

either  by  the  act  of  the  parties,  or  by  the  operation  of 
law  (6).  Thus,  if  one  of  two  or  more  joint  tenants  for  life 
acquires,  by  purchase  or  descent,  the  reversion  in  fee,  the 
joint  tenancy  is  thereby  severed  (c).  And  if  a  lease  is  made 
to  two  men  for  their  lives,  and  afterwards  the  lessor  grants 
the  reversion  to  them  and  the  heirs  of  their  two  bodies,  the 
joint  tenancy  is  severed,  and  they  are  tenants  in  common 
in  possession  (d).  623. 
in.  d©.  HI.  An  estate  in  joint  tenancy  is  destroyed  by  the  de- 

of  unity       struction  of  the  unity  of  possession.  Thus,  joint  tenants  mav 

Of  pOWCT  " 

■ion.  sever  the  joint  tenancy  by  a  voluntary  partition  among  them- 

<m*  selves  (e),  or  the  [Chancery  Division  of  the  High  Court  of 
Justice]  or  the  County  Court  may  make  partition  (/).  624. 
At  law,  voluntary  partition  by  joint  tenants  must  at  all 
times  have  been  made  by  a  deed,  except  where  the  estate 
was  only  for  years,  when  they  might  make  partition  with- 
out deed  (g).  But  by  7  &  8  Vict.  c.  76,  s.  3,  and  8  &  9 
Vict.  c.  106,  s.  3,  a  deed  is  necessary  to  the  partition  of 
leasehold  as  well  as  freehold  hereditaments.  A  written 
agreement  to  make  partition  operates,  however,  as  a  sever- 
ance of  a  joint  tenancy  in  equity,  though  the  legal  estate 
is  still  held  in  joint  tenancy  (A).     But  an  agreement  by 

(a)  2  Cruise  T.  18,  c.  2,  §  24 ;  2  (e)  2  Cruise  T.  18,  c.  2,  §  29. 

BL  Com.  186  ;  Litt.  s.  304.  (/)  See  Story's  Bq.  Jur.  §  660— 

(ft)  2  Cruise  T.  18,  c.  2,  §  2.  8  ;  31  &  32  Vict.  c.  40,  r.  12. 

(o)  2  BL  Com.  186, 186  ;  2  Cruise  ($)  2  Cruise  T.  18,  c.  2,  §  29  ;  Co. 

T.  18,  c.  2,  §  4,  6.  Litt.  169  a,  187  a. 

(rf)  Co.  Litt.  182  b.  (A)  2  Cruise  T.  18,  c.  2,  §  45-6. 
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lsbands  of  two  joint  tenants  to  make  partition,  with  ^  ""  J'27, 

tition  made  under  such  an  agreement,  will  not  bind 

iheritance  of  the  wives  (a).     626. 

Joint  tenancy  may  be    severed  by   mutual  wills,  iv.  Sever- 
by  each  testator  leaves  joint  property  to  the  other  for  ™j£"" 
lly,  and  after  the  death  of  the  survivor,  over  to  others, 
hereby  a  tenancy  in  common  was  created  (6).  625a. 
An  estate  in  joint  tenancy  may  also  be  destroyed,  v.  union 
ie  devolving  of  all  the  shares  on  one  of  the  joint  Sara8in 

°  *>  the  same 

ts  by  survivorship,  by  which  he  acquires  an  estate  in  v**0*- 
dty  (c).     626. 


Section  III. 
Of  a  Tenancy  by  Entireties  (c  c). 


is  is  a   tenancy   which  arises  when  a  conveyance,  p*.  n.  t.  7, 

m  J  J  7    Ch.  1,  s.  3. 

3,  or  bequest  is  made  to  husband  and  wife,  in  which 

7  ^  '  Definition. 

they  do  not  take  by  moieties,  but,  inasmuch  as  they 

ne  in  law,  each  has  the  entirety,  and  they  are  called 

its  by  entireties  (d).     627. 

hen  a  bequest  is  made  to  husband  and  wife  for  their  Bequest  to 

*  husband 

they  take  as  tenants  by  entireties  for  their  joint  lives  JJftJj-J 
he  Kfe  of  the  survivor  (e).     628.  live8' 

a  conveyance  or  devise  is  made  to  a  man  and  woman  conveyance 

"  or  devise 

e  marriage,  and  afterwards  they  marry,  the  husband  bef0Te 

o   *  J  J  *  marriage. 

fife  have  moieties  between  them  (/).     629. 

ormerly  under  a  conveyance,  devise,  or  bequest  to  J^^eVise, 

ind  and  wife,  and  a  third  person,  the  latter  had  a  moiety  Z  husband 

J  Crowe  T.  18,  c.  2,  §47.  Atchetim  v.   Atcheaon,    11    Beav. 

h  re  WUford's  Estate,  Tay-  485 ;  Ward  v.  Ward,  L.  R.  14  Cb. 

ftyfer,  L.  R.  11  Ch.  D.  267.  D.  506 ;  In  re  Bryan,  Godfrey  v. 

*  Cruise  T.  18,  c  2,  §  49.  Bryan,  L.  R.  14  Ch.  D.  516. 

See  infra,  par.  631a.  (e)  Moffatt  v.  Burnie,  18  Beav. 

SCnate  T.  18,  c.  1,  §  45;  211  ;    In  re  Bryan,    Godfrey  v. 

Coot.  Sid  ed.  by  Prest.  249;  Bryan,  L.  R.  14  Cb.  D.  516. 

i  Leading  Caacs  in  Con  v.  730;  (/)  Co.  Litt.  187  b. 

U  T 


274 


OF  A   TENANCY  BY   ENTIRETIES. 


Pt.  II.  T.  7, 

LU,  lp  8.  8* 

and  wife 
and  aome 
other  person 
or  persons. 


Alienation 
by  the 
husband. 


8Ut.  45  &46 
Vict.  c.  75. 
The  Married 
Woman's 
Property 
Act,  1882. 


for  his  share,  and  the  husband  and  wife  took  the 
moiety  between  them,  being  regarded  as]  one  person 
law  (a).     Bat  where  a  testatrix  gave  the  residue  of 
real  and  personal  estate  equally  between  her  brother, 
sister,  her  nephew  W.  and  E.  his  wife,  and  E.  was  niece 
the  testatrix,  so  that  husband  and  wife  were  equally  of 
to  the  testatrix,  the  husband  and  wife  each  took  a 
and  not  merely  one  share  between  them  (6).     680. 

No  alienation  by  either  of  the  married  couple  will 
judice  the  other,  when  they  are  tenants  by  entireties 
life,  in  tail,  or  in -fee ;  but  if  the  husband  aliens  and 
vives,  the  alienation  will  be  binding  upon  him  and 
heirs  (c).     631. 

[The  law  as  to  tenancy  by  entireties,  must  be  re, 
as  modified  by  the  changes  in  the  legal  position  of  h 
and  wife  with  respect  to  the  property  of  the  wife,  intnv 
duced  by  stat.  45  &  46  Vict.  c.  75  (Appendix),  whiok 
abolishes  to  some  extent  the  old  legal  doctrine  that 
husband  and  wife  are  one  person.  For  example,  in  i 
case  of  a  gift  by  will,  of  real  and  personal  estate  to  A,iali 
to  B.  and  C.  his  wife,  to  and  for  their  own  use  and  benefit 
absolutely,  it  has  recently  been  decided  that  having 
regard  to  that  Act  A.  B.  and  C.  take  in  thirds  as  jonl 
tenants,  C.  taking  her  share  for  her  separate  use  (<£)•] 
631a. 


(a)  See  Burton,  §  757  ;  Litt. 
s.  291  ;  Watk.  Conv.  3rd  ed.  by 
Prest.  249  ;  2  J  arm.  Wills,  2nd  ed. 
205;  In  re  Wyldc,  2D.  M.  &  G. 
724;  and  sec  infra,  par.  631  a. 

(J)   Warrington  v.  Warrington, 


2  Hare  54. 

(r)  1  Pres.  Shep.  T.  131 ;  Watt 
Conv.  3rd  ed.  by  Prest  349;  * 
Jann.  Wills,  2nd  ed.  205. 

(</)  In  re  March,  M**drf  ▼. 
Haru,  L.  R.  24  Oh.  D.  222. 
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CHAPTER  II. 

OF    AN   ESTATE  IN  COPARCENAKY. 

5  in  coparcenary,  by  the  common  law,  is  an  estate    pabt  h. 

*^         ,  .     T.  7,  CH.  2. 

in  tail,  held  by  two  or  more  females,  to  whom  it ■ 

•  .  .      Definition. 

;nded,  or  by  the  representatives  of  such  females  in 
irrupted  course  of  descent  from  them,  whether  such 
tatives  are  male  or  female  (a).     632. 
ners  always  claim  by  descent ;  and  hence  it  follows.  Remarks 
wo  sisters  purchase  land,  to  hold  to  them  and  their tion- 
ley  are  not  parceners,  but  joint  tenants  ;  and  that 
es  can  be  held  in  coparcenary  but  estates  of  inherit- 
).     633. 

sners  have  a  unity,  but  not  an  entirety  of  interest. 
reen  themselves,  they  are  properly. entitled  each  to 
lie  of  a  distinct  moiety  (c),  and  therefore  there  is 
iccrescendi  or  right  of  survivorship  between  them ; 
ti  part  descends  severally  to  their  respective  heirs, 
the  unity  of  possession  continues.  And  as  long  as 
id  continues  in  a  course  of  descent,  and  united  in 
km,  so  long  are  the  tenants  thereof  called  copar- 
or  for  brevity  parceners,  and  make  but  one  heir 
r  they  be  male  or  female,  or  whether  lineally  or 
ally  related  to  the  person  from  whom  the  estate  first 
led  in  coparcenary  (d).     634. 

besides  parceners  by  the  common  law,  there  are  £*"*"«* 
•oeners  by  particular  custom,  where  lands  descend, 

2  BL  Com.  187,  188 ;  2  164  a ;  2  Cruise  T.  19,  §  6  ;  but  see 

19, 1 1 ;  Litt.  s.  241, 242 ;  6  Jarm.  &  Byth.  by  Sweet,  589. 

it.  3id  ecL  by  Prest  77.  (rf)  2  Bl.  Com.  187—8  ;  2  Cruise 

LCom.  188;  Litt.  s.  254  ;  T.  19,  §  1,  6  ;  Litt.  s.  241—2  ;  Co. 

it.  3rd  ed.  by  Pre*t.  77.  Litt  163  b,  164  b  ;   Watk.  Comr. 

,  Qofir  187 — 8  ;  Co.  Litt.  3rd  ed.  by  Prest.  58,  77. 

t2 
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OF   AN   ESTATE   IN    COPARCENARY. 


Part  II. 
T.  7,  Ch.  2. 


Curtesy  and 
dower. 


Conveyance 
by  one  co- 
parcener to 
another. 


Dttttroction. 

By  parti- 
tion; 

ty  aliena- 
tion; 


by  union. 


Partition  by 

private 

agreement. 


as  in  gavelkind,  to  all  the  males  in  equal  degree,  as  sons, 
brothers,  uncles,  etc.  (a).    635. 

Curtesy  and  dower  are  incident  to  estates  held  in  copar- 
cenary, as  no  survivorship  takes  place.  But  in  such  a  case 
dower  can  only  be  assigned  in  common  (b).     636. 

Coparceners  may,  and  always  might,  convey  to  each 
other,  either  by  release,  in  respect  of  their  privity  of  estate 
or  by  feoffment,  in  respect  of  their  distinctness  of  interest 
as  between  themselves  (c).  And  they  may  now  convey  to 
each  other  by  a  statutory  grant  (d).     637. 

An  estate  in  coparcenary  may  be  destroyed  :  1.  By  par- 
tition, which  disunites  the  possession,  converting  the  estate 
into  two  or  more  estates  in  severalty.  2.  By  alienation, 
which  disunites  the  title  and  may  disunite  the  interest, 
changing  the  estate  into  a  tenancy  in  common.  3.  By  the 
whole  at  last  descending  to  and  vesting  in  one  single  per- 
son, which  brings  it  to  an  estate  in  severalty  (e).     638. 

There  are  four  sorts  of  partitions  by  private  agreement. 
1.  Where  coparceners  mutually  agree  as  to  their  respective 
shares  (/).  If  coparceners  of  full  age  and  unmarried,  and  of 
sane  mind,  make  such  a  partition  of  lands  in  fee  simple,  it 
is  effectual  for  ever,  though  the  values  be  unequal.  But 
if  it  is  of  lands  entailed,  or  if  any  of  the  parceners  are  of 
unsound  mind,  it  will  bind  the  parties  themselves,  but  it 
will  not  bind  their  issues,  unless  it  is  equal.  If  any  are 
covert,  it  will  bind  the  husbands,  but  not  the  wives  or 
their  heirs.  If  any  are  within  age,  it  will  not  bind  the 
infants  (g).     2.  Where  coparceners  agree  to  choose  some 


(a)  2  Bl.  Com.  187  ;  2  Cruise  T. 
19,  §  2  ;   Litt.  s.  241. 

(b)  2  Cruise  T.  19,  §  10. 

(<?)  6  Jarm.  &  Byth.  by  Sweet, 
589  ;  4  Cruise  T.  32,  c.  6,  §  22,  24  ; 
2  Pros.  Shep.  T.  326—7  ;  Co.  Litt. 
169  a ;  Watk.  Conv.  3rd  ed.  by 
Prest.  77,  162. 


{d)  See  infra,  Part  III.  T.  12. 
Ch.  3,  s.  4. 

(«•)  2  Bl.  Com.  189, 191;  2  Cruise 
T.  19,  §11,  33. 

(/)  2  Cruise  T.  19,  §  12 ;  Litt 
s.  243. 

(?)  2  Cruise  T.  19,  §  13;  Co.  Litt. 
166  a,  173  b ;  Litt  s.  255— $. 
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to     divide  the   lands;    in  which  case   the  eldest  Jt^11- 

■1.7,  IsH,  2. 

iter  shall  choose  first,  and  the  other  daughters  accord- 

>  their  seniority  (a).     3.  Where  the  eldest  makes  the 

on  of  the  lands  ;  in  which  case  she  shall  choose  last  ; 

to  avoid    partiality,    cujus  est  divisio,   alterius   est 

k>(6).  4.    Where  the  lands  are  divided,  and  then  the 

re  draw  lots  for  their  shares  (c).     639. 

oparoeners  may  also  obtain  partition  of  the  estate  by  Partition 

pplication  to  the  [Chancery  Division  of  the  High  Court  SJ^JJJ^ 

nstice]  or  the  County  Court  (d).     640.  ton*™1* 

a  consequence  of  the  Statute  of  Frauds,  29  Car.  2,  c  3,  JJj*"^ 

egal  partition  could  be  made  between  coparceners  with-  of  Partitiou 

deed    And  by  the  stat.  7  &  8  Vict.  c.  76,  s.  3,  and  8  &  9 

L  a.  106,  s.  3,  a  deed  is  necessary  to  the  partition  of 

fold  or  leasehold  hereditaments.     But  an  agreement  in 

ifting  to  make  a  partition  will  have  the  same  effect  in 

ahy  as  an  actual  partition  at  law  (e).     641. 

[f  two  houses  of  unequal  value  descend  to  two  copar-  R«nt  f«r 

*  *  equality  of 

Mrs,  each  upon  a  partition  shall  have  a  house  ;  the  one  p«tM<*B. 
ring  the  house  of  the  highest  value  paying  to  the  other 
dher  heirs  yearly  a  certain  sum  sufficient  to  make  the 
fftition  equal  in  value,  which  sum  is  called  a  rent  for 
tdtjr  or  equality  of  partition  (/).     642. 

Partition  may  be  made  so  that  each  one  may  annually  sPJ*j*1  f 
we  the  property  for  a  particular  time  of  the  year  ;  or  so  p**1111011- 
at  each  may  have  it  for  a  year  or  a  certain  number  of 
ears  alternately  to  them  and  their  heirs ;  or  so  that  each 
nay  have  the  possession  of  different  parts  of  the  property 
Iternately  to  them  and  their  heirs  (#).     643. 

to*  Crowe  T.   19,  §  14;  Litt.  Story's  Eq.  Jur.    §  646,   et  seq. ; 

MR  31  k  32  Vict.  c.  40,  s.  12. 

(*)  2  Crowe  T.  19,  §  16 ;  Litt.  (/)  2  Cruise  T.  19,  §  11). 

**K;  Co.  Litt.  166  b.  (/)  2  Crui82  T.  19,  §  31,  32. 

Wl  Crowe  T.   19,  §  17;  Litt.  (<j)  2  Cruise  T.  19,$  18;  Co.  Litt. 

MK.  165  a,  167  a,  b. 

to  Co,  litt.  169  a,  n.  (1),  VII. ; 
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Past  II. 
T.  T,  Ch.  *. 


Alienation. 


In  the  case  of  estovers,  or  a  common  without  limit  as  to 
number,  or  a  piscary,  or  right  of  fishing  without  limit,  the 
eldest  shall  have  it,  and  the  rest  shall  have  an  allowance 
out  of  the  rest  of  the  inheritance  ;  or,  each  shall  enjoy  it 
for  a  certain  time  ;  or,  in  the  case  of  a  piscary,  one  shall 
have  one  fish  or  draught,  and  the  other  the  second  fish  or 
draught  (a).    644. 

If  there  are  only  two  coparceners,  and  one  of  them 
aliens,  the  estate  in  coparcenary  is  determined.  But  if 
there  are  more  than  two,  and  one  alien,  the  others  may 
still  hold  in  coparcenary,  as  between  or  among  them- 
selves (b).    646. 


(a)  Co.  Litt.  165  a. 


(b)  Sec  Watk.  Conv.  3rd  ed.  by  Prcst.  97. 
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CHAPTER  III. 

OF  AN   ESTATE  IN   COMMON. 

An  estate  in  common,  or  a  tenancy  in  common,  is  a  joint    part  ii. 

T  7  Cii.  S. 

undivided  ownership  of  the  same  subject  of  property  by  -  - — — 
two  or  more  persons,  created  either  by  such  a  destruction 
of  an  estate  in  joint  tenancy  or  coparcenary  as  does  not 
sever  the  unity  of  possession,  or  by  a  limitation  to  such 
persons  in  a  deed  or  will,  expressly  as  tenants  in  common, 
or  in  terms  which  import  a  distinctness  of  interest  in 
each  (a).     646. 

Where  an  estate  is  limited  to  two  or  more  persons,  it  is  uncertainty 

*  '  whether  a 

sometimes  difficult  to  determine  whether  a  joint  tenancy  t****™* » 

•f  J    common  < 


in 
common  or 


or  a  tenancy  in  common  is  created,  especially  where  words  ^^1  iB 
of  survivorship  occur.     The  law,  indeed,  leans  in  favour  cnH    ' 
of  a  tenancy  in  common  rather  than  a  joint  tenancy  ;  but, 
in  order  to  exclude  all  doubt,  it  is  the  most  usual,  as  well 
as  the  safest  way,  when  intending  to  create  a  tenancy*  in 
common,  to  negative  a  joint  tenancy,  as  well  as  to  express 
a  tenancy  in  common  ;  as,  to  A.  and  B.,  to  hold  as  tenants 
in  common,  and  not  as  joint  tenants  (6).     647. 
Where,  however,  there  are  no  words  expressive  of  benefit  General  mie 

'  *  as  to  word* 

of  survivorship,  and  real  or  personal  estate  is  devised  orgjjJNrj^ 
bequeathed  to  two  or  more  persons,  and  there  are  any00"1"011- 
words  indicating  an  intention  that  the  devisees  or  legatees 
shall  take  several  and  distinct  shares  in  it,  they  will  be 

(a)   See  2  BL  Com.  191—3 ;  2  Rop.  Leg.  by  White,  c.  21  ;  Moore 

Crowe  T.  20,  §  8,  7  ;  Litt.  b.  298.  v.  Clegh>rn,  10  Beav.  423  ;  Had- 

(>)  2  BL  Com.   193,  194.     See  deUry  \.  Adam*,  22  Beav.  266, 272 

Watk.  Conv.  3rd  ed.  by  Prest.  80,  —5  ;  Byran  v.  Ttrtgy,  L.  R.  3  Eq. 

W— 7;   6  Cruiarj  T.  38,  c.  16  ;  2  433;    3  Ch.  Ap.  183;    Byre*  v. 

Jarrn.  WiJIs,  2n  I  ed.  206—216;  2  Ryrt*,  L.  R.  11  Eq.  539. 
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P7ARCHIfs   tenants  in  common  (a).     As  where  so  much  of  a  sum  i^= 
money  or  residue  is  given  to  A.,  and  so  much  to  B^  ori 
them  "in  equal  shares,"  or  "share  and  share  alike"; 
where   a  distinct   "share"  of  either   of  the  legatees 
referred  to ;  or  where  the  legacy  is  given  to  two  or 
"  to  be  divided  equally  amongst  them,"  or  merely  "  to  W 
divided  amongst  them,  or  to  them  jointly  and  equally," 
"to  and  amongst  them,"  or  "to  them  respectively"  (I). 
But  where  the  devise   or  bequest  to  the   co-devisees  or 
legatees  is  only  for  life,  and  it  appears  that  an  ulterior  i 
devisee  or  legatee  is  not  intended  to  take  until  the  decern1 
of  the  survivor  of  the  co-devisees  or  co-legatees,  they  either 
take  a  joint  tenancy  with  its  incidental  right  of  survivor- 
ship, or  a  tenancy  in  common,  with  an  implied  gift  to  the 
survivors  and  survivor  for  life  (c).     648. 
fo  unity  In  this  tenancv,  the  only  unity  which  is  essential  is  that 

StStf       °f  possession.     There  either  may  or  may  not  be  a  unity 
°"e"ion*    of  interest,  title,  and  time.     So  that  one  tenant  in  common 
may  hold  his  part  in  fee  simple,  and  another  in  fee  tail. 
One  may  take  by  descent  from  A.  at  one  time,  another  by 
purchase  from  B.  at  a  different  time  (d).     And  if  a  class 
of  "persons,  as  children,  are  to  take  as  tenants  in  common, 
when   one   takes    in    esse,   he   may   take   the    entirety; 
and  when  others  are  born,  the  estate  will  open  and  admit 
them  to  their  shares.     But  if  they  are  to  take  by  wty 
of  remainder,  they  must  be  capable  during  the  particular 
estate  (e).     649. 
tftateJStf       Tenants  in  common  have  no  entirety  of  interest,  but 
take  by  distinct  moieties,  having  distinct  undivided  free- 
holds in  every  part  of  the  lands.     Hence,  1.  There  is  no 


Conse- 
quences as 


(a)  6  Cruise  T.  38,  c.  15,  §  10 ;  2  Gen.  v.  Fletcher,  L.  R.  13  Eq.  128. 

Rop.  Leg.  by  White,  1367;  2  Jarm.  (c)  2  Jarm.  Wills,  2nd  ed.  213, 

Wills,  2nd  ed.  211.  215:  Begley  v.  d*ok.  3  Drcwrr  6& 

(*)  2  R«»p.  Leg.  by  White,  1367;  (</)  2    Bl.    Com.    191,   19*2;  2 

2  Jarm.  Wills,  2nd  ed.  211  ;  Ilodgr*  Cruise  T.  20,  §  2. 

v.  Grant,  L.  R.  4  Eq.  HO ;   Att.-  (<?)  2  Pres.  Shep.  T.  235. 
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vorship  between  them.     2.  Under  the  old  law,  one  of  ^^"'3 
1  could  not  transfer  any  part  to  the  other  without  ,Z^ 
y  of  seisin,  or  what  was  equivalent  to  it  (a).     So  that  SfpaJSi 
could  not  release  to  each  other  the  immediate  free- 
of  lands  without  previously  creating  an  estate  capable 
nlargement  by  release,  as  by  a  bargain  and  sale  for 
ar  (6).     But  now,  in  consequence  of  the  statutes  4  Vict. 
1,8. 1,  and  7  &  8  Vict.  c.  76,  s.  2,  and  8  &  9  Vict.  c.  106, 
,  a  release  is  sufficient  without  any  prior  lease,  and, 
«d,  the  immediate  freehold  will  pass  by  a  mere  grant  (V). 
>. 

It  is  enacted  by  stat.  45  &  46  Vict  c.  38,  s.  19  (Appendix),  J^^or 
t u  where  the  settled  land  comprises  an  undivided  share  J^^jjf*1 
and,  or  under  the  settlement,  the  settled  land  has  come  t^dsetti«ir 
be  held  in  undivided  shares,  the  tenant  for  life  of  an  ihsI 
divided  share  may  join  or  concur,  in  any  manner  and  to 
f  extent  necessary  or  proper  for  any  purpose  of  this 
i,  with  any  person  entitled  to  or  having  power  or  right 
disposition  of  or  over  another  undivided  share."  ]  650a. 
Estates  held  in  common  are  subject  to  dower  and  cur-  curtesy  and 

dower. 

*j{d).    661. 

Estates  in  common  can  only  be  destroyed  in  two  ways  :  Detraction 

•  By  uniting  all  the  interests  in  one  tenant,  by  purchase  in  oommon- 
r  otherwise,   which  brings  the   whole  to  one  estate  in 
weralty.     2.  By   making  partition   among   the   several 

Hunts  in  common,  which   gives  them  estates  in  seve- 
rity (e).    662. 

Inconsequence  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  Partition. 
olegtl  partition  could  be  made  between  tenants  in  common 
ritomt  a  writing.     And,  by  the  stat.  7  &  8  Vict.  c.  76, 

(•)  2  BL  Com.  194 ;  Co.  Litt.      Watk.   Conv.   3rd   ed.    by    Prest. 
88  k;  6  Jann.  k  Byth.  by  Sweet,      86,  88. 

•  j  *  Cnriae  T.  23,  §  8  ;  and  4  (<•)  Sec  infra,  Part  III.  T.   1 2, 

***T.  32,  c.  6,  §  25.  Ch.  3,  8.  3. 

(*)  «  Jann.  k  Byth.  by  Sweet,  (rf)  2  Cmise  T.  20,  §  21,  23. 

*!  *  Cruise  T.  32.  c.  6,  §  25  ;  (<•)  2  Bl.  Com.  194. 
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Pait  II. 
T.  7,  Ch.  3. 


s.  3,  and  8  &  9  Vict  c.  106,  s.  3,  a  deed  is  necessary 
the  partition  of  freehold  or  leasehold  hereditaments, 
an  agreement  in  writing  to  make  partition  will  have 
same  effect  in  equity  as  an  actual  partition  at  law  (a). 

A   tenant   in    common  can   compel  a  partition  by 
application  to  the  [Chancery  Division  of  the  High  Conrti 
Justice]  or  to  the  County  Court  (6).     [A  tenant  of 
share  by  the  curtesy,  or  a  tenant  for  life  of  a  share  of - 
even  if  such  life  estate  be  determinable  on  his  nu 
again  is  entitled  to  bring  an  action  for  sale  or  partition  (c)] 
654. 


(« )  2  Cruise  T.  20,  §  26  ;  6  Jarm. 
&  Byth.  by  Sweet,  588;  and  s<"C 
infra,  Part  III.  T.  12,  Ch.  2. 
«.  7. 


(A)  See  Story's  Eq.  Jur.  §650- 
657  ;  31  A:  32  Vict  c.  40,  n  12. 

(c)  HohaoH  v.  Sherwood ,  4  Beir. 
184. 
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TITLE  VIII. 

OF    LEGAL   AND    EQUITABLE    INTERESTS. 

its  may  be,  L  Merely  Legal ;  II.  Merely  Eqnita-  tJ^^jj 
L  Both  Legal  and  Equitable.     855.  i>w*m — 

merely  legal  interest  is  such  an  interest  in  or  Definitions. 
liip  of  real  or  personal  property,  as  is  not  of  a 
ial,  but  simply  of  a  possessory  and  fiduciary  cha- 

666. 
i  merely  equitable  interest  is  a  beneficial  interest 
a  beneficial   ownership  of  real   or  personal  pro- 
unattended  with  the  possessory  and  legal  ownership 

I    667. 

An  interest  both  legal  and  equitable  is  an  interest 

wnership  of  real  or  personal  property,  which  confers 

t  both  to  the  possession  and  to  the  beneficial  enjoy- 

)f  such  property,  as  well  at  law  as  in  equity.     668. 

possession  spoken  of  here  and  in  many  other  places,  Different 

e  either  personal  or  by  substitute,  as  by  one's  termor  p°««ion. 

ire,  whose  interest,  though  not  connected  in  title 

>ur  own,  is  not  inconsistent  with  it.     Or  it  may  be 

actual,  where  the  land  is  occupied  by  one's  self  or 

bailiff,  or  virtual,  where  it  is  occupied  by  one's  tenant 

are,  or  by  a  termor  for  years  whose  title  is  consistent 

rar  own.     Or  it  may  be  either  executed,  as  where  the 

s  occupied  by  one's  self  or  one's  bailiff,  or  executory, 

the  case  of  a  remainderman  or  reversioner  during  the 

rnance  of  the  particular  estate  of  freehold,  or  of  the 

efore  entry  (a).    659. 

(•)  Smith's  Executory  Interests  annexed  to  Fearne,  §  49. 
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CHAPTER  I. 

OF   LEGAL    INTERESTS  ;   AND    HERBIN   OF   USES. 

part  ii.  Legal  interests,  which  we  have  already  defined,  may  be 
-^ — —  created  in  various  ways,  of  which  we  propose  to  treat  in 
interwuare  the  Third  Part  of  this  work.     One  of  these  ways  is  by 

created.  J  ' 

limitation  of  uses.     660. 
;;  use*  and       Originally,  the  terms  use  and  trust  were  perfectly  syno- 

trust. 

nymous  ;  uses  at  common  law  being  in  most  respects  what 
trusts  are  now ;  and  the  terms  use  and  trust  are  both  em- 
ployed in  the  Statute  of  Uses  to  denote  the  same  thing  (a). 
But,  in  consequence  of  that  statute  operating  so  as  to 
execute  or  convert  some  uses  into  legal  interests,  but  not 
others,  an  essential  distinction  now  exists  between  uses  and 
trusts.  Those  which  the  statute  executes,  and  sometimes 
also  some  of  those  uses  which  it  does  not  execute,  and 
which  are  in  reality  trusts,  are  still  called  uses  ;  while  the 
term  trusts  is  applied  to  those  uses  which  the  statute  does 
not  execute,  and  is  never  properly  applied  to  those  which 
the  statute  does  execute.  A  use  executed  by  the  statute 
is  a  legal  estate  or  interest.  A  use  before  the  Statute  of 
Uses  was,  and  a  trust,  as  distinguished  from  a  use,  now  is, 
an  equitable  estate  or  interest.  These  distinctions  will  be 
more  fully  unfolded  by  the  observations  which  follow  in 
this  and  the  next  chapter.  661. 
origin  of         At  the  common  law,  the  beneficial  ownership  (that  is? 

iiaes  and  t  *■    x 

truBtB-  the  right  to  the  rents  and  profits,  and  the  power  of  dispos- 
ing of  the  estate)  was  inseparably  annexed  to  the  posses- 
sory and  legal  seisin  or  ownership  (b).  But  the  ecclesiastics, 

(«)  1  Cruise  T.  12,  c.  1,  §  2  ;  Co.  {b)  See  1  Cruise  T.  II,  c  1,  §  ll 

Litt.  271  b,  n.  (1),  II. 
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rowing  the  idea  of  a  use  from  the  fidei  commissuui  or  Tp£RcHni 

jt  of  the  Civil  Law,  in  order  to  evade  the  old  Statute 

Mortmain,  procured  conveyances  to  be  made  to  laymen, 
,h  a  secret  agreement  that  they  should  hold  the  lands 
*  the  use  of  ecclesiastics,  and  permit  them  to  take  the 
Qt8  and  profits  (a).  And  the  clerical  Chancellors  of  those 
iys  compelled  the  feoffees  to  uses  to  execute  them  ; 
>hn  Waltham,  Bishop  of  Salisbury  and  Chancellor  to 
aog  Richard  II.,  having  invented  the  writ  of  subpoena, 
Aurnable  only  into  Chancery,  for  the  purpose  of  com- 
dling  a  discovery  of  such  uses,  where  they  were  declared 
n  a  secret  manner  (b).  This  gave  the  beneficial  owner- 
hip  a  separate  existence,  apart  from,  and  collateral  to  the 
wwessory  and  legal  ownership  or  seisin.  But  it  was  only 
ma  Court  of  Equity  that  it  was  recognised  as  distinct  from 
-he  possessory  and  legal  ownership  or  seisin  (<?).  The  use 
fas  still  no  right,  title,  or  interest  at  law;  for  the  Courts 
if  common  law  still  regarded  the  feoffee  to  uses  as  clothed 
vith  the  beneficial  ownership,  as  well  as  with  the  posses- 
wry  and  legal  ownership  or  seisin  (d).  662. 
The  invention  of  uses  soon  became  productive  of  very  Eviiainci- 

dent  to  uses 

peat  grievances.  Feoffments  to  uses  were  usually  made  before  the 
to  a  secret  manner,  so  that  where  a  person  had  cause  to 
roe  for  land,  he  could  not  find  out  the  legal  tenant  against 
whom  he  was  to  bring  his  praecipe.  Husbands  were  de- 
prived of  their  estates  by  the  curtesy,  and  widows  of  their 
<to*er ;  creditors  were  defrauded  ;  the  king  and  the  other 
feudal  lords  lost  the  profit  of  their  tenure,  their  wardships, 
marriages,  and  reliefs  ;  and  a  universal  obscurity  and 
confusion  of  titles  prevailed,  by  which  means  purchasers 
fa  valuable  consideration  were  frequently  defeated  (e). 


W  1  Cruise  T.  11,  c.  1,  §  4,  5.  (d)  See  1  Cruise  T.  11,  c.  2,  §  1, 

W  1  Cruise  T.  11,  c.  1,  §  12, 13.      4,  5,  7. 

M  Seel  Cruise  T.  11,  c.  2,  §  2.  M  I  Cruise  T.  11,  c.  2,  §  40. 
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t1«!ch!*i.      As  a  remedy  for  these  grievances,  several  statutes  wenj 
iuwu*T  ma(le>  to  subject  uses  to  the  same  rules  as  legal  estates  (•), 
But  means  having  been  found  of  evading  these  statutes  (i), 
it  was  enacted  by  the  stat.  27  Hen.  8,  c.  10,  called  till 
statute  of    Statute  of  Uses,  "  that,  where  any  person  or  persons  stand 
or  be  seised,  or  at  any  time  hereafter  shall  happen  to  be 
seised,  of  and  in  any  honours,  castles,  manors,  lands,  ten* 
ments,  rents,  services,  reversions,  remainders,  or  other  here- 
ditaments, to  the  use,  confidence,  or  trust  of  any  other 
person  or  persons,  or  of  any  body  politic,  by  reason  of  any 
bargain,  sale,  feoffment,  fine,  recovery,  covenant,  contract, 
agreement,  will,  or  otherwise,  by  any  manner  or  meanly 
whatever  it  be ;  in  every  such  case  all  and  every  sock 
person  and  persons,  and  bodies  politic,  that  have  or  here- 
after shall  have  any  such  use,  confidence,  or  trust,  in  fee 
simple,  fee  tail,  for  term  of  life  or  for  years,  or  otherwise, 
or  any  use,  confidence,  or  trust,  in  remainder  or  reversion, 
shall  from  henceforth  stand  and  be  seised,  deemed  and 
adjudged  in  lawful  seisin,  estate,  and  possession  of  and  in 
the  same  honours,  castles,  etc.,  to  all  intents,  constructions, 
and  purposes  in  the  law,  of  and  in  such  like  estates  as  they 
had  or  shall  have  in  use,  trust,  or  confidence  of  or  in  the 
same  ;  and  that  the  estate,  title,  right,  and  possession  that 
was  in  such  person  or  persons,  that;  were  or  hereafter  shall 
be  seised  of  any  lands,  tenements,  or  hereditaments,  to  the 
use,  confidence,  or  trust  of  any  such  person  or  persons, or 
of  any  body  politic,  be  from  henceforth  clearly  deemed 
and  adjudged  to  be  in  him  or  them  that  have  or  hereafter 
shall  have  such  use,  confidence,  or  trust,  after  such  quality* 
manner,  form,  and  condition,  as  they  had  before,  in  or  to 
the  use,  confidence,  or  trust  that  was  in  them.    And  that 
where  divers  and  many  persons  be  or  hereafter  shall  happen 
to  be  jointly  seised  of  and  in  any  lands,  tenements,  renty 

{a)  1  Cruise  T.  11,  c.  2,  §  41  ;  2  (b)  1  Cruise  T.  11,  c.  3,  §  1. 

Bl.  Com.  832. 
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reversions,  remainders,  or  other  hereditaments,  to  the  use,  Tf Jfcul'i. 
confidence,  or  trust  of  any  of  them  that  be  so  jointly 
seised ;  in  every  such  case,  those  person  or  persons  which 
have  or  hereafter  shall  have  any  such  use,  confidence,  or 
trust  in  any  such  lands,  etc.,  shall  from  henceforth  have, 
and  be  deemed  and  adjudged  to  have,  only  to  him  or  them 
that  have  or  hereafter  shall  have  any  such  use,  confidence, 
or  trust,  such  estate,  possession,  and  seisin  of  and  in  the 
same  lands,  etc.,  in  like  nature,  manner,  form,  condition, 
and  course,  as  he  or  they  had  before  in  the  use,  confidence, 
or  trust  of  the  same  lands,  tenements,  or  hereditaments." 
664. 

It  is  evident,  from  the  words  of  this  statute,  that  the 
intention  of  the  Legislature  was  entirely  to  abolish  uses, 
by  destroying  the  estate  of  the  feoffees  to  uses,  and  trans- 
ferring it  from  them  to  the  cestui  que  use,  in  such  a  way 
as  to  change  the  use  into  a  legal  estate.  And  the  statute 
las  so  far  answered  the  intention  of  the  makers  of  it,  that 
no  use,  upon  which  the  statute  operates,  can  exist  in  its 
former  state  for  more  than  an  instant,  as  the  legal  seisin 
«nd  possession  of  the  land  must  become  united  to  it, 
immediately  upon  its  creation ;  so  that,  where  this  statute 
operated,  lands  conveyed  to  uses  could  never,  in  future, 
l>ecome  liable  to  the  charges  or  incumbrances  of  the  feoffees, 
Imt,  on  the  other  hand,  would  be  always  subject  to  the 
charges  and  incumbrances  of  the  cestui  que  use,  and  to  all 
the  rules  of  the  common  law  (a).     665. 

In  the  case  of  an  assurance  operating  by  transmutation  word  um 
of  the  possession  (b),  it  is  not  necessary  that  the  word  use  n0tn1J^e 
or  trust  should  occur  in  order  to  raise  a  use  for  the  statute  JJJliii 


transmute- 


to  execute.    And  hence,  when  a  man  made  a  feoffment  i^Son.1**" 
sub  conditione,  ea  intentione  that  his  wife  should  have  the 
lands  for  her  life,  remainder  to  his  youngest  son  in  fee,  and 
the  feoffee  died  without  making  any  estate,  and  the  heir 

(a)  1  Crake  T.  11,  c.  3,  §  3,  4.         (ft)  See  infra,  Part  in.  T.  12,  c  2. 
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partii-    of  the  feofter  entered,  it  was  resolved  that  there  was  not  a 

T.  8,  Ch.  1.  ' 

condition,  but  a  use  which  was  executed  presently  accord- 
ing to  the  intent  (a).     666. 

cases  where      Though  a  conveyance  or  devise  be  made  to  trustees 

aretheoniy  upon  certain  "  trusts,"  yet  the  statute  will  execute  the 
so-called  trusts,  and  convert  them  into  legal  estates,  where 
the  conveyance  or  devise  is  not  to  and  to  the  use  of  the 
trustees,  but  the  "  trusts  "  constitute  in  fact  the  first  and 
only  uses  (b).     667. 

operation  of     The  operation  of  the  Statute  of  Uses  is  to  execute  the 

the  Statute  r 

of  Uses.  U8e?  that  is,  to  convey  the  possessory  and  legal  estate, 
seisin,  or  ownership  from  the  person  who  is  seised  to  the 
use,  to  the  person  in  whose  favour  the  use  was  created, 
who  is  called  the  cestui  que  use,  and  to  transmute  such 
use,  whether  such  use  is  in  praesenti,  vested  remainder,  or 
reversion,  and  whether  created  by  express  words  or  by 
implication  of  law,  into  a  possessory  and  legal  estate, 
seisin,  or  ownership,  either  with  or  without  the  equitable 
and  beneficial  ownership,  as  the  case  may  be,  by  the  mere 
force  of  the  statute,  without  entry  or  claim,  or  any  other 
act  of  the  parties.     668. 

As  already  observed,  the  framers  of  the  statute  intended 
to  abolish  uses  and  trusts,  as  equitable  and  beneficial 
interests,  separate  from  the  possessory  and  legal  estate, 
seisin,  or  ownership.  It  was  intended  to  convert  all  uses 
of  freehold  hereditaments  into  estates,  both  legal  and 
equitable,  that  is,  into  estates  which  confer  a  right  both  to 
the  possession  and  to  the  beneficial  enjoyment,  as  well  at 
law  as  in  equity.  But  there  are  many  uses  (as  we  shall  see 
in  the  next  chapter)  which  the  statute  does  not  execute  at 
all;  and  which,  therefore,  remain  as  uses  before  the  statute, 
or,  in  other  words,  as  trusts,  in  the  sense  of  merely  equitable 

(«)  2  Prcs.  Shep.  T.  514,  520.  n.  (ft)   Lewin  on  Trusts,   4th    ed. 

(24);  0ilbert8onv.Richardst4l[uil.       161  ;  Naih  v.  Aih,  1  Hurl.  &  Colt. 
&  Norm.  277 ;  5  Hurl.  &  Norm.  436.      160;  Baker  t.  TVfctfc%L.R.20  Bq.166. 
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interests.      Thus,  where  a  use  is  engrafted  on  a  use  (as 

where  a  conveyance  is  made  to  A.,  to  the  use  of  B.,  to  the 

use  of  or  in  trust  for  C),  the  statute  only  executes  the  first 

use,  that  is,  the  use  limited  to  B.,  because  there  is  no  one 

seised,  by  the  effect  of  the  conveyance  itself,  independently 

of  the  statute,  to  the  use  of  the  person  to  whom  the  second 

XJLse  is  limited,  that  is,  0.    And  even  as  to  those  uses  which 

t:  he  statute  does  execute,  the  intention  of  the  framers  of  it 

is  often  only  partially  accomplished.    For,  where  a  further 

"Use  in  favour  of  some  other  person  is  engrafted  on  the 

*ase  executed,  as   in  the  instance  just  given,  there,  as 

s  uoh  further  use  or  use  upon  a  use  is  not  executed  by  the 

statute,  so  neither  is  it  at  ail  affected  by  the  statute,  but  it 

x-emains  a  trust,  which  confers  the  equitable  and  beneficial 

i  nterest  or  ownership  on  the  person  to  whom  such  further 

vi£e  is  limited,  so  as  to  leave  the  person  to  whom  the  first 

x*se  is  limited  only  a  possessory  and  legal  estate,  seisin, 

or  ownership,  instead  of  the  legal  and  equitable  interest 

conjoined  and  consolidated  together,  as  intended  by  the 

framers  of  the  Act  (a).     669. 

The  statute  executes  uses  which,  in  their  origin,  are 

Contingent  or  future,  whether  limited  by  way  of  remainder 

or  by  way  of  executory  limitation  of  another  kind  ;  but  it 

does  not  execute  contingent  uses,  until  they  cease  to  be 

Contingent,  or  even  future  uses  which  are  not  contingent, 

Unless  limited  by  way  of  remainder,  until  they  cease  to  be 

fiiture  (b) ;  for,  until  they  so  cease  to  be  contingent  or 

future,  the  words  of  the   statute,   "  seisin,   estate,  and 

possession,"    have  no  proper  application  to  them;   the 

Beisin,  estate,  and  possession  of  the  person  seised  to  such 

(•)  Compare  2  Bl.  Com.  333  ;  1  T.  11,  c.  3,  §  33 ;  Sugd.  Introduc- 

Cruiie  T.  11,  c.  3,  §  4,  33,  34,  35  ;  tion  to   Powers,  p.  xv. ;  but  see 

2  Prea.    Shep.  T.   505,  517  ;   Co.  Preston's  Remarks  in  2  Pres.  Shep. 

Utt.  271  b,  n.  (1),  III.,  IV.    And  T.  605,  517;  and  in  nil  ed.  (the 

«e  infra,  par.  684,  et  seq.  3rd)  of  Watk.  Conv.  123. 

(*)  2  Pree.  8hep.  T.  505;  1  Cruise 

VOL.   I.  U 
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Pakt  II. 
T.  8,  Cii.  1. 


Scintilla 
juria,  in  the 
case  of 
future  usee. 


General 
rules  as  to 
Moitsin  to 
berve  uses. 


No  use  ou  a 


uses  cannot  be  annexed  to  such  uses,  since  until  that  t 
they  are  necessarily  collateral  to  the  legal  seisin,  esfe 
and  possession  (a).     670. 

By  the  stat.  23  &  24  Vict.  c.  38,  s.  7,  "  where  by  I 
instrument  any  hereditaments  have  been  or  shall  be  limi 
to  uses,  all  uses  thereunder,  whether  expressed  or  impi 
by  law,  and  whether  immediate  or  future,  or  contingt 
or  executory,  or  to  be  declared  under  any  power  then 
contained,  shall  take  effect,  when  and  as  they  arise, 
force  of  and  by  relation  to  the  estate  and  seisin  origind 
vested  in  the  person  seised  to  the  uses;  and  thecontini 
existence  in  him  or  elsewhere  of  any  seisin  to  oaei 
scintilla  juris  shall  not  be  deemed  necessary  for  the  snpp 
of  or  to  give  effect  to  future  or  contingent  or  execute 
uses ;  nor  shall  any  such  seisin  to  uses  or  scintilla  jnrii 
deemed  to  be  suspended,  or  to  remain  or  to  subsist  in  h 
or  elsewhere  "  (b).     671. 

No  person  can  convey  a  use  in  land  of  which  he  i&i 
seised  in  possession,  remainder,  or  reversion,  when  I 
conveyance  is  made  (c).  And  the  seisin,  which  is  tosei 
the  use,  or,  in  other  words,  the  estate  out  of  which  thei 
is  to  arise,  should  be  at  least  co-extensive  with  the  o 
If  the  use  is  greater  in  quantity  than  the  estate  out 
which  it  is  limited,  it  will  cease  upon  the  determination 
that  estate,  but  will  be  good  in  the  meantime.  So  that 
lands  are  given  to  A.  for  his  life,  to  the  use  of  B.  for 
life,  and  A.  dies,  B.'s  estate  becomes  determined.  So,  i 
conveyance  is  made  to  A.  [without  words  of  limitation], 
the  use  of  B.,  his  heirs  and  assigns,  B.'s  estate  ceases 
the  death  of  A.  (d).    672. 

A  use  cannot  arise  on  a  release  by  way  of  extinguifl 


00  See  Smith's  Executory  In- 
terests annexed  to  Fearne,  §  47,  48, 
62—55. 

(ft)  On  this  subject,  see  1  Sugd. 
Pow.,  7th  ed.  c.  1,  s.  3  ;  2  Cruise  T. 


16,  c.  6,  §  33, 34,  49—52. 
00  1  Cruise  T.  11,  df* 
00  1  CruiseT.  ll,c.3,§19' 

Jarm.  &.  Byth.  by  Sweet*  III; 

Free.  Shep.  T.  5t4. 
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*ht,  for  there  is  not  any  seisin  or  estate  ;  nor  on  tP8Rch!*i. 
t  of  an  estate  of  freehold,  for  the  estate  is  extinct  reI^|7rf"" 
oration  of  the  surrender  (a).     673.  Wilder. 

lin  and  sale,  under  a  common  law  authority,  or  {JjJj^Jl  J^ 
authority  given  by  an  Act  of  Parliament,  raises  a  J^veSILnt 

which  uses  may  be  limited  which  the  Statute  of  &&&." 
1  execute ;  and  therefore  the  property  may  be 

to  the  ordinary  limitations  to  prevent  dower, 
I  the  power  of  appointment.  But  a  bargain 
which  derives  its  effect  from  the  Statute  of  Uses, 
mant  to  stand  seised,  does  not  raise  a  seisin,  but 
nsfers  a  use.  And  although  the  statute  executes 
oited  to  the  bargainee  or  covenantee,  so  that  he 
\  seised,  yet  if  a  use  were  limited  to  arise  out  of  the 
y  the  bargain  and  sale  or  covenant  to  stand  seised, 
I  be  a  use  upon  a  use,  and  consequently  a  mere 
>).    674. 

latural  persons,  having  a  legal  estate  of  freehold  ^^^ 
\  seised  to  a  use  (c).     But  although  mention  is  a  um- 
i  the  statute  of  persons  being  seised  to  the  use,  etc. 
»  politic,  nothing  is  said  of  bodies  politic  being 
to  the  use  of  others ;  and  therefore,  if  lands  are 

0  a  corporation  for  any  use  or  upon  any  trust,  the 
does  not  operate  upon  it  (d).    676. 

natural  persons  and  corporations  who  are  capable  of  ^  ^IIX 
lands  by  any  common  law  conveyance,  may  have  a  uuo  ,,w" 
literl  to  them  (e).     The  cestui  que  use  must  in 

1  be  a  different  person  from  him  who  is  seised  to  a 
or  the  words  of  the  statute  are,  "  where  any  person 
sons  stand  or  be  seised,  etc.,  to  the  use,  confidence, 

Pro.  ghep.  T.  607.  («)    1  Cruise  T.  11,  c.  3,  §  19  ;  2 

tan.*  Byth.  by  Sweet,  238 ;  Prcs.  Shep.  T.  509. 

*-« ;  1  Pies.  Shep.  T.  227;  (d)  Burton,  §  130 ;  1  Cruise  T.  11, 

IT.  32,  c.  10,  f  34 ;  Watk.  c.  3,  §  10  ;  Watk.  Conv.  3rd  ed.  by 

ntaLby  Prest.  203— 4;JVferJfc  Prest.  121,  2o9. 

1  HnrL  fc  Colt.  1GU,  168.  {e)  1  Cruise  T.  11,  c.  3,  jj  24. 

U2 
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TPSBc"'i.  or  trust  of  auy  other  person  or  persons,"  etc  (a).  * 
Lord  Bacon  says,  i€  That  where  the  party  seised  to  the 
and  the  cestui  qui  use  is  one  person,  he  never  taketii 
'  the  statute,  except  there  be  a  direct  impossibility 
impertinency  for  the  use  to  take  effect  by  the  conn 
law  "  (i).  Thus,  if  A.  be  enfeoffed  to  the  use  of  him 
and  B.,  by  a  literal  construction  of  the  statute,  B.  m 
take  his  share  of  the  estate  by  Act  of  Parliament,  leu 
A.  to  take  his  immediately  by  the  feoffment ;  but  t 
they  would,  contrary  to  the  intention,  be  tenants 
common  instead  of  joiut  tenants,  because  identify 
title  is  essential  to  joint  tenancy ;  and  therefore  it  has  I) 
decided,  that  they  are  both  in  by  the  statute  (c).    87 

of  what  a        Not  only  corporeal  hereditaments,  but  also  incorpo 

use  may  be  .  .      . 

limited.  ones,  such  as  advowsons,  tithes,  rents,  etc.,  are  within 
statute  (rf).  [And  there  could  not]  be  a  use  of  a  tl 
which  is  not  in  esse,  as  a  way,  common,  etc.,  which 
newly  created  (e).     677. 

stat.  44  &  45      [But  now  with  respect  to  conveyances  made  after 

Vict.  c.  41.  L  i 

The  con-     31st  of  December,  1881,  it  is  enacted  by  stat  44  J 

veyancmg  '  '  " 

So^y0'  Vict-  c-  41>  8-  62  (Appendix),  that  "a  conveyance  off 
Act,  i88i.     j10j(j  jaQ(j  £Q  fae  use  that  any  person  may  have,  foi 

ST'byw  e8tate  or  interest  not  exceeding  in  duration  the  e* 
ofU8e-  conveyed  in  the  land,  any  easement,  right,  liberty, 
privilege  iu,  or  over,  or  with  respect  to  that  land,  or  i 
part  thereof,  shall  operate  to  vest  in  possession  in  t 
person,  that  easement,  right,  liberty,  or  privilege  for 
estate  or  interest  expressed  to  be  limited  to  him ;  and 
and  the  persons  deriving  title  under  him,  shall  hare,  fl 
and  enjoy  the  same  accordingly.'5]     677a. 

(a)  1  Cruise  T.  12,  c.  3,  §  26  ;  Co.      Burton,  §  167. 
Litt.  271  b,  n.  (1),  VI. ;  Watk.  Conv.  (<?)  Burton,  §  159. 

3rd  ed.  by  Prcst.  124  ;  Peacock  v.  (rf)  I  Cruise  T.  11,  c.  3,  f  30- 

EaMUnd,  L.  H.  10  Eq.  17  ;  Orme'*  (f)  4  Cruise  T.  32,  c.  9. 1  J*» ] 

Case,  L.  R.  8  C.  P.  281.  1  Pres.  Shep.  T.  222,  n.(5> 

(b)  1  Cruise  T.   11,  c.  3,  §  26; 
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though  the  Statute  of  Wills,  32  Hen.  8,  c.  1 ,  was  T^^\ 

equent  to  the  Statute  of  Uses,  yet  the  Statute  of  Uses,  UaeB  limitcd 

g  a  remedial  law,  will  execute  uses  limited  by  will  (a).  by  wllK 

an  immediate  devise  to  uses  without  a  seisin  to  serve 

n*  i&  good  under  the  Statute  of  Wills,  though  it  would 

wrid  if  it  depended  on  the  Statute  of  Uses  ;  as  where  a 

ke  is  made,  not  to  a  devisee  to  the  use  of  A.  for  life, 

;  immediately  to  the  use  of  A.  for  life,  with  remainders 

sr(*).    678! 

If  a  person  conveys  his  land  in  fee,  without  any  con-  Resulting 

leration  or  declaration  of  the  uses  or  evidence  of  intent 

to  the  uses  of  such  conveyance,  the  uses  result  back 

himself,  and  the  statute  immediately  transfers  the  legal 

hie  to  such  resulting  use.  And  the  same  doctrine  applies 

nay  portion  of  the  use  which  is  not  disposed  of  (e).  679. 

The  doctrine  of  resulting  uses  only  extends  to  those 

IKS  where  an  estate  in  fee  simple  passes.     For,  if  a 

eraon  conveys  an  estate  to  another  in  tail,  without  any 

»t  reserved  or  any  consideration  whatever,  whether  good 

trainable,  real  or  nominal,  and  without  any  declaration 

fines,  no  use  will  result  to  the  donor,  and  consequently 

he  donee  will  hold  to  his  own  use  ;  because,  by  a  gift  of 

fo  kind,  there  is  a  tenure  created  between  the  donor  and 

be  donee  in  tail,  which  amounts  to  a  consideration,  and 

Events  the  use  from  resulting  (d).     And  for  the  same 

eiaon,  if  a  person  leases  lands  to  another  for  life  or  for 

Sirs,  no  use  will  result  to  the  lessor.     So,  if  a  lessee  for 

ife  Of  years  grants  over  his  estate  without  any  declaration 

*f  flae,  the  grantee  will  have  it  to  his  own  use  (e).    In  the 

(•)  2  Pres.  Shep.  T.  608 ;  Burton,  (<•)  1  Cruise  T.  1 1,  c.  4,  §  19,  20. 

I W :  1  Cruise  T.  12,  c.  1,  §  24  ;  40 ;  9  Jarm.  k  Byth.  by  Sweet.  83  : 

'  tea.  k  Byth.  by  Sweet,  224  ;  1  2  Pres.  Shep.  T.  601,  522  ;  Co.  Litt. 

*■*!.  Pow.  171,  172.    But  see  Co.  23  a. 

^  371  b,  n.  (1),  V1IL  1.  (rf)  1  Cruise  T.  11,  c.  4,  §  50  ;  2 

(*)  Uann.  k.  Byth.  by  Sweet,  Pres.  Shep.  T.  513.  522. 

a*-5;  Co.  Litt.  271    b,  n.  (1),  (*)  1  Cruise  T.  11.  c.  4,  §  51  :  2 

^  1.  Pres.  Shep.  T.  513,  522,  525. 
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case  of  a  conveyance  of  an  estate  for  life  or  years  without 
consideration,  although  a  use  be  declared  of  part  of  the 
estate  to  the  grantee,  yet  there  will  be  no  resulting  use  to 
the  grantor  (a).     680. 

As  a  general  rule,  the  use  will  result  according  to  the 
estate  which  the  parties  have  in  the  land  ;  so  that,  if  they 
were  joint  tenants,  the  use  will  result  to  them  in  joint 
tenancy  (4).  Where,  however,  a  tenant  in  tail  suffered  a 
recovery,  if  a  use  resulted  to  him,  it  was  a  resulting  use 
in  fee  simple  ;  because  it  could  not  be  supposed  that  he 
would  go  to  the  expense  of  suffering  a  recovery,  if  he 
were  only  to  take  back  the  same  estate  which  he  had 
before  (c).     681.     • 

As  a  devise  imports  a  bounty,  it  follows,  that  it  must 
be  to  the  use  of  the  devisee,  if  not  otherwise  declared,  and 
that  no  use  can  in  any  case  result  to  the  heirs  of  the 
devisor,  unless  it  appears  by  the  will  itself  that  the  devise 
was  not  made  to  the  use  of  the  devisee.  But  if  a  person 
is  merely  named  as  a  devisee  to  uses,  and  the  use 
fails,  there  will  be  a  resulting  use  to  the  heir  of  the 
devisor  ((I).     682. 

Where  a  use  is  expressly  limited  to  the  owner  of  the 
estate,  be  will  not  be  allowed  to  take  any  resulting  use 
inconsistent  with  the  use  limited  to  him,  unless  the  use 
limited  is  void  or  incapable  of  taking  effect,  as  where  it  if 
too  remote  or  uncertain  (e).     683. 

(«)  1  Cruise  T.  11,  c.  4,  §  52.  Pres.  Shep.  T.  622. 

(&)  1  Cruise  T.  11,  i\  4.  §  M) :  2  (</)  1  Cruise  T.  11,  a  4,  §  64. 

Pres.  Shop.  T.  513,  522.  (*)   1  Cruise  T.  11,  c.  4,  §  45 

(#•)   1  Cruise  T.  11.  c.  4,  §  5S  :  2  Pres.  Shep.  T.  522. 
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OF    EQUITABLE    INTERESTS   OR   TRUSTS. 


Section  I. 

Of  Trusts  Generally. 

equitable  estate  is  a  right  in  equity  to  take  the  rents  *£;  ";  J;  f; 

profits  of  lauds,  whereof  the  legal  estate  is  vested  in  ^^^ 

le  other  person,  and  to  compel  the  person  thus  seised  we^tX!** 

he  legal  estate,  who  is  called  the  trustee,  to  execute 

h  conveyances  of  the  land  as  the  person  entitled  to  the 

fits,  who  is  called  the  cestui  que  trust,  shall  direct, 

I  to  defend  the  title  of  the  land  (a).     But  (as  we  shall  gJ2!S?° 

in  the  course  of  the  following  pages)  there  are  other  oth^uan 

litable  interests  or  trusts,  which,  although  of  a  different  Sate*.*' 

rocter,  all  come  within  the  definition  of  an  equitable 

eiest  in  a  preceding  page,  as  being  a  beneficial  interest 

or  a  beneficial  ownership  of,  real  or  personal  property, 

attended   with   the   possessory   and   legal    ownership 

ereof.    684. 

The  word  trust  is  sometimes  used  to  denote  the  confidence  Meaning  of 

the  tern  i 

poaedin  the  person  who  is  the  trustee  (b) ;  and,  at  other  "tniBt»" 
nw«,  to  denote  the  equitable  interest  or  the  right  in  equity 
the  person  for  whose  benefit  that  confidence  is  reposed, 
ndthe  term  trust  estate  is  sometimes  used  to  import 
restate  held  in  trust ;  and,  at  other  times,  the  beneficial 
iterest  in  an  estate  so  held  in  trust.     685.  - 

WlBL  Com.  328 ;  2  Cruise  T.      2  Prcs.  Shep.  T.  501,  602. 
«•*,  §  6,  and  T.  12,  c.  1,  §  3  ;  (b)  See  Lewin.  4th  eel.  13. 


and  "trust 
exUito." 
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Pt.  II.  T.  8, 
Ch.  2,  8. 1. 

Different 
kinds  of 
trusts. 


Trusts,  in  the  sense  of  equitable  interests,  may  be  divided 
into  public  or  charitable  trusts,  which  are  for  the  benefit 
of  the  public,  or  some  considerable  and  definite  portion  of 
it;  and  private  trusts,  which  are  forthe  benefit  of  individuals 
or  an  individual  (a).  Again,  trusts  may  also  be  divided 
into  three  kinds  :  express  trusts,  implied  trusts,  and  con- 
structive trusts  ;  though  the  last  two  are  frequently  con- 
founded, or,  at  least,  classed  together,  and  sometimes 
designated  by  the  name  of  implied  trusts,  and  sometimes 
by  the  name  of  constructive  trusts  (4).     686. 


an  express 
trust. 

Trusts 
executed 
and  execu- 
tory. 


Section  II. 
Of  Express  Private  Trusts. 
pt.  ii.  t.  8,      An  express  trust  is  a  trust  which  is  clearly  expressed  by 

Ch  2  s  2 

- 1  —  -  the  author  thereof,  or  may  fairly  be  coll  cted  from  a  written 

Definition  of   -.  ,    ,    v         s»Am 

document  {c).     687. 

Express  trusts  are  either  executed  or  executory.  A 
trust  executed  is  a  trust  which  is  formallv  and  finally 
declared  by  the  instrument  creating  it.  A  trust  executory 
is  a  trust  raised  either  by  a  stipulation  or  by  a  directiou 
in  express  terms  or  by  necessary  implication,  to  make  a 
settlement  or  assurance  to  uses  or  upon  trusts  which  are 
indicated  in,  but  do  not  appear  to  be  formally  and  finally 
declared  by  the  instrument  containing  such  stipulation  or 
direction  (rf).     688. 

Although  an  executory  trust  is  necessarily  directory, 
yet  a  trust  may  be   directory  and   at   the   same   time 


(a)  Lowin,  4th  ed.  19. 

(&)  Smith's  Manual  of  Equity, 
113th  cd.  par.  220. 

(p)  Smith's  Manual  of  Equity, 
113th  ed.  par.  227. 

(d)  Smith's  Executory  Interests 


annexed  to  Feanie,  §  489 :  2 
Spence'sEq.  Jur.  128, 129, 131,  132, 
133  ;  Watk  Conv.  3rd  ed.  by  Prest. 
132;  Turner  v.  txirgrnt*  17  Beav. 
203 ;  t\*gan  v.  Duflirld.  L.  R.  2 
Ch.  D.  (Ap.)  44. 
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,  where  it  is  finally  declared  in  the  instrument  ^"*  J|f 
it  (a).     689.  -~ '  — 

?  uses  are  expressly  and  clearly  limited  which  the  Express 

*■  *  m  m  uses  unexe- 

)f  Uses  will  not  execute,  that  is,  convert  into  legal  ?nte?  *** 
.rusts  are  thereby  created  ;  for  modern  uses,  un- 
by  the  statute,  are  trusts,  just  as  all  uses  were 
fore  the  statute  was  made  (b).     690.     And 
the  words  of  the  statute  are,  "  where  any  person  wua  *w» 

7  *    k  are  not 

is  shall  be  seised  to  the  use,  confidence,  or  trust  of  extjc"t«1- 
it  person  or  persons,"  etc.  (and  not  where  a  use 
limited  to  any  person,  to  the  use  of  or  in  trust  for 
r  person),  where  uses  are  engrafted  on  uses,  the  i.  u*»mi 
>nly  executes  the  first  use.  Hence  where  an  estate 
d  by  a  conveyance  operating  by  transmutation  of 
Bssion,  or,  rather  of  the  seisin,  to  A.  and  his  heirs, 
je  of  B.  and  his  heirs,  to  the  use  of  or  in  trust  for 
lis  heirs,  the  statute  executes  the  use  to  B.  and  his 
it  the  use  to  C.  and  his  heirs  is  not  executed  by 
ite,  but  is  a  trust  (c).  So  a  conveyance  or  devise 
the  use  of  A.,  to  the  use  of  or  in  trust  for  B., 
Etnd  to  the  use  of  A.  to  the  use  of  or  in  trust  for  B., 
.  the  legal  estate,  and  B.  an  equitable  estate 
,  And  where  lands  are  conveyed  by  covenant  to 
ised,  or  by  a  bargain  and  sale  operating  under  the 
of  Uses  (as  distinguished  from  a  bargain  and  sale 
common  law  authority  or  an  authority  given  by 
toliament),  to  A.  and  his  heirs,  to  the  use  of  B. 
leirs,  the  legal  estate  vests  in  A.,  and  B.  only  takes 
;  because  these  conveyances  do  not  operate  by 

flMfcr  v.  Doncatter,  3  K.  Cruise  T.  12,  c.  1,  §  4, 10 ;  1  Spence'B 

FullerUm  v.   Martin,  1  Eq.  Jur.  490 ;  3  Jarm.  &  Byth.  by 

taale  31  ;  and  see  infra,  Sweet.  219,  220  ;  Watk.  Con  v.  3rd 

•X  ed.  by  Prest.  125. 

nriae  T.  12,  c.  1,  §  2;  2  id)  3  Jarm.  &  Byth.  by  Swvot. 

p.  T.  602.  224  ;  Watk.  Conv.  3rd  ed.  by  I'r.st. 

1  BL  Com.  335—6;   1  125— (J. 
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ck/i  J.' 2.'  directly  transferring  the  possession,  or  rather  the  seisin, 
the   covenantee  or  bargainee,  but  only  raise  a  use  in 
favour,  which  the  statute  executes :  and  therefore  any 
declared  upon   such  a  conveyance  is  a  use  upon  a  w, 
which  the  statute  (Joes  not  execute  (a).     691. 

Again,  where  lands  are  appointed  to  A.  and  his  heinte; 
the  use  of  B.  and  his  heirs,  the  legal  estate  vests  in  A. an! 
his  heirs,  and  B.  and  his  heirs  take  only  a  trust  Forth 
appointment  to  A.  and  his  heirs  is  not  like  a  conveyance 
operating  by  transfer  of  the  seisin  to  A.  and  his  heirs ;  u 
in  the  case  of  a  grant  or  release  to  A.  and  his  heirs.  Th 
appointment  to  A.  and  his  heirs,  is  not  like  an  original 
independent  conveyance  to  A.  and  his  heirs.  A.  and  Ml 
heirs  take  under  the  deed  creating  the  power  of  appoint- 
ment ;  and  the  appointment  to  A.  and  his  heirs  is  only  i 
specifying  of  the  uses  by  the  donee  of  the  power.  Tie 
estate,  therefore,  limited  to  A.  and  his  heirs  by  the  appoint- 
ment, is  in  fact  the  first  use  of  the  deed  creating  the  power, 
and  the  use  limited  by  the  appointment  to  B.  and  to 
heirs  is  in  fact  a  use  engrafted  on  the  first  use  to  A.  and 
his  heirs  ;  and  therefore  the  use  so  engrafted  is  only  a 
trust  (b).  This  is  the  reason  why  in  exercising  a  power 
of  appointment  by  the  same  deed  by  which  a  release  or 
grant  is  made,  if  it  is  intended  (as  it  usually  is)  to  create  a 
legal  estate,  while  the  release  or  grant  is  made  to  the 
releasee  or  grantee  to  the  uses  thereinafter  expressed  in 
favour  of  the  persons  intended  to  take  the  legal  estate,  the 
appointment  is  made  by  a  distinct  and  previous  operative 
part,  not  to  the  releasee  or  grantee  to  those  uses,  but  directly 
to  those  uses  themselves.  If  the  grant,  release,  and  ap- 
pointment were  made  by  one  and  the  same  operative  part, 

(a)  See  1  Cruise  T.  12,  e.  1,  §  9 ;  Hyth.  by  Sweet,  222,  288;  Watt 

4  Cruise  T.  82,  c.  10,  §  34,  and  e.  9.  Conv.  3rd  ed.  by  Pre*t  128. 

§  2,  3;   1   Pres.   Shep.  T.  227:   2  (h)  1  Cruise  T.12?cl,  §9: WA 

Pres.  Shep.  T.  507,  509  ;  3  Jarm.  &  Conv.  3rd  ed.  by  Prcst.  128. 
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strument  so  far  as  it  operated  as  an  appointment,  ^aiJ's8, 
only  create  equitable  estates  in  favour  of  the  persons 

10m  the  uses  were  limited.  Again,  in  creating  a 
of  appointment,  where  it  is  intended  to  confer  the 
of  creating  a  legal  estate  by  an  appointment,  and 

mere  equitable  estate,  the  land  should  be  conveyed 
releasee  or  grantee  to  such  uses  as  shall  be  ap- 

jd,  and  not  to  and  to  the  use  of  the  releasee  or  grantee 

h  uses  as  shall  be  appointed.  If  the  land  were  con- 
to  and  to  the  use  of  the  releasee  or  grantee  to  such 

18  should  be  appointed,  the  uses  to  be  appointed, 
merely  specifications  of  the  uses  of  the  release  or 

,  and  taking  effect  under  that  instrument,  would  be 

ipon  uses,  and  therefore  only  trusts  (a).     692. 

Where  an  estate  is  devised  to  one  for  the  benefit  of  2.  u*» 

which  oould 

ier,  the  Courts  will  execute  the  use  in  the  first  or,lofcl»  . 

7  executed 

d  devisee,  as  may  appear  best  to  effectuate  the  in-  ^^SSUy 
>n  of  the  testator  (4).  The  statute  does  not  execute  in  n  lon* 
or  trusts,  where  the  consequence  would  be  that  the 
estate  would  be  taken  from  a  trustee,  and  yet  it  is 
isite  that  he  should  continue  to  hold  the  estate,  in 
•  to  perform  the  trusts  (c).  And  hence,  where  a  devise 
ade  to  a  person  in  trust  to  pay  over  the  rents  and 
to  to  another,  the  former  takes  the  legal  estate.  But 
e  a  devise  is  made  to  a  person  in  trust  to  permit 
ber  to  receive  the  rents  and  profits,  the  latter  takes  the 
estate  (d)  ;  unless  it  is  on  some  other  account 
war)'  that  the  former  should  have  the  legal  estate,  in 
r  to  do  any  legal  act  which  he  is  required  to  do  (e). 

See  1  Sugd.  Pow.,  7th  ed.  175.  b,  n.  (1),  VIII.;  2  Jarm.  Wills,  2ud 

1  Crowe  T.  12,  c.  1,  §  24  ;  3  ed.  239,  240  ;  Frntrick  v.  Pott*,  8 

.  md  Byth.  by  Sweet,  225;  Co.  D.  M.  cc  G.  606. 
*71  h,  n.  (1),  VIII.  1  ;  Maker  (rf)  1  Cruise  T.   12,  c.  1,  §  13  ; 

*fc,  L.  B.  20  Eq.  166.  Co.  Litt.  290  b,  n.  (1),  VIII. ;  2 

1  Bpence's  Eq.  Jur.  466  ;  2  Jarm.  Wills,  2nd  ed.  241,  242. 
'ifcj.  Jot.  §  970;  Co.  Litt.  290  (#■)  1  Cruise  T.  12.  c.  1,  §  24. 
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oh.1!"  J.'a8'  ^nd  where  an  estate  is  devised  to  trustees  for  the  separata 
use  of  a  woman,  the  Courts,  the  better  to  effectuate  fti 
testator's  intentions,  will,  if  possible,  construe  the  dew 
so  as  to  vest  the  legal  estate  in  the  trustees  (a).  Wh« 
lands  are  devised  to  trustees,  in  trust  to  sell  or  mortgi# 
them,  in  order  to  raise  money  for  payment  of  debts,  wA 
subject  thereto,  in  trust  for  a  third  person,  or  where  exec* 
tors  to  whom  the  real  and  personal  estate  are  devisedsoi 
bequeathed  in  trust  are  directed  to  pay  debts,  the  trnsteei 
will  take  the  legal  estate  ;  for  otherwise  it  would  not  ben 
their  power  to  execute  the  trust.  But  where  lands  are 
devised  to  trustees,  charged  with  the  payment  of  debtor 
upon  trust  for  a  third  person,  the  trustees  will  not  take  Hie 
legal  estate  (£).     693. 

:$.  unoaof        3.  The  statute  does  not  extend  to  uses  or  trusts  of 

rchnttel*. 

chattels  real  or  personal  ;  for  the  words  of  the  statute  «e 
"  where  any  person  is  seised  to  the  use,"  etc.,  and  thewoii 
"  seised  "  is  inapplicable  to  personal  estate  (c).  But  we 
must  distinguish  between  a  use  of  a  term  for  years,  and  a 
use  of  land  for  a  term  of  years  created  de  novo.  The  n* 
of  a  term  is  not  executed  by  the  statute,  because  no  one 
can  be  seised  of  a  term.  But  the  use  of  land  for  a  term 
created  for  the  first  time  by  the  instrument  limiting  such 
use,  will  be  executed  by  the  statute  ;  because  a  person  may 
be  seised  of  the  land,  and  it  matters  not  whether  he  is  so 
seised  to  the  use  of  another  for  a  term  or  for  any  higher 
estate ;  indeed  the  estate  expressly  mentions  and  execute* 
uses  for  years  (rf).  So  that,  if  a  term  of  years  is  assigned 
to  A.  to  the  use  of  B.,  he  takes  only  a  trust  But  if a 
person,  being  seised  in  fee,  grants  to  A.  to  the  use  of  B- 

O)  1  Cruise  T.  12.  c.  1,  §  IB  ;  2  (/•)  2  Bl.  Com.  336 ;  1  Spew*'* 

Jann.  Wills.  2nd  ed.  243.  Eq.  Jur.  466  ;  2  Story's  Kq.  J*« 

(/>)  1  Cruise  T.  12,  c.  1,  §  20,  31 ;  §  970  ;  1  Cruise  T.  12, c.  1,§  ** :  l 

2   Jarm.  Wills,   2nd   ed.   243—4  ;  Pres.  Shop.  T.  527. 
Sprnre  v.  Sjprnrr,  12  C.  B.  (N.  8.).  (d)  Watk.  Con  v.  3rded.  by  P**' 

199.  122—3. 
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for  a  term  of  years,  the  statute  executes  tliis  use  in  B.,  aud  ^  'f;  J*» 
he  takes  the  legal  estate  in  such  term  (a).     694. 

4.  Copyhold  estates  are  not  within  the  Statute  of  Uses;  4.  u**ot 

copyhohU. 

because  a  transmutation  of  possession  by  the  sole  operation 
of  the  statute,  without  the  concurrence  or  permission  of 
the  lord,  would  be  an  infringement  of  his  rights,  and 
would  tend  to  his  prejudice  (b).     696. 
No  particular  form  of  expression  is  necessary  to  the  w^**  wo*k 

L  r  J  will  create 

creation  of  a  trust  (c).     And  a  trust  may  be  created  atnUit- 
although  there  may  be  an  absence  of  any  expressions  in 
terms  importing  confidence  (d).     696. 

There  are  many  cases  arising  under  wills  in  which  it  is 
very  difficult  to  determine  whether  or  not  a  trust  was 
intended  to  be  created.  It  may,  however,  be  laid  down  as 
a  general  rule,  that  expressions  of  recommendation,  con- 
fidence, hope,  wish,  aud  desire  are  considered  to  create 
trusts,  if  the  object  and  the  property  which  is  to  form  the 
subject  of  the  supposed  trusts  are  certain  and  defiuite,  and 
if,  regard  being  had  to  the  whole  context  and  circumstauces 
of  the  will,  the  subject-matter,  the  previous  conduct  of 
the  testator,  the  situation  of  the  parties,  and  the  probable 
intent,  the  expressions  appear  to  have  been  intended  to  be 
imperative;  and  expressions  showing  a  desire  that  an  object 
should  be  accomplished  will  be  deemed  imperative,  unless 
there  are  plain  express  words  or  there  is  a  necessary  impli- 
cation that  the  testator  did  not  mean  to  exclude  a  discretion 
to  accomplish  the  object  or  not,  as  the  person  to  whom  the 
property  is  given  may  think  fit.  But  if  either  the  object 
or  the  subject  is  not  definite  ;  or  if  a  discretion  and  a  choice 
to  act  or  not  is  given ;  or  if  the  prior  disposition  of  the  pro- 

(a)  2  Pres.  Shep.  T.  506—7  ;  3  n.  (7),  507,  527 ;  Co.  Litt.  271  l>, 

Jam.  it  Byth.  by  Sweet,  236  ;  Co.  n.  (1),  VIII.   2  ;  Watk.   Conv.  3rd 

LiU.  271  b,  n.  (1),  VFIF.  3.  ed.  by  Prest.  123. 

(A)  1  Cruise  T.  11,  c.  3.  §  22  ;  1  (p)  1  Spence's  Eq.  Jur.  498  ;  2 

Cruise  T.  12,  c.  1,  §  66  ;  1  Spence's  Spence's  Eq.  Jur.  20. 
Eq.  Jur.  466;  2  Pre*.  Shep.  T.  605,  (rf)  Page  v.  Co*,  10  Hare  16». 
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Ch.  2, 


h.1*!'*'  I)er^v  imports  &n  absolute  ownership,  as  where  it  is 
""  without  any  fetter  in  a  former  part  of  the  will ;  or  if 
motive  assigned  is  beneficial  to  the  donee ;  or  if  the 
which  contemplate  a  benefit  to  a  third  person  appear 
be  expressive  of  the  motive  by  which  the  testator 
actuated,  rather  than  of  a  trust  in  favour  of  such  person;' 
as  where  a  legacy  is  given  to  A.,  the  better  to  enable  hk] 
to  maintain  his  children ;  or  where  a  testator  bequeaths  ij 
sum  to  trustees  upon  trust  to  pay  the  income  to  a  penot 
for  life,  "  nevertheless  to  be  by  him  applied  towards  the 
maintenance,  education,  or  benefit  of  his  children/'  which 
are  legal  obligations  on  a  father  [and  now,  partly,  as  to 
maintenance, on  a  mother  with  separate  property];  novalid 
trust  will  be  created  by  words  of  this  character  (a).  And 
any  words  by  which  it  is  expressed,  or  from  which  it  may 
be  implied,  that  the  first  taker  may  apply  any  part  of  the 
subject  to  his  own  use,  are  held  to  prevent  the  subject 
of  the  gift  from  being  considered  certain ;  and  a  vagne 
description  of  the  object,  that  is,  a  description  by  which 
the  giver  neither  clearly  defines  the  object  himself,  nor 
names  a  distinct  class  out  of  which  the  first  taker  is  to 
select,  or  which  leaves  it  doubtful  what  interest  is  to  be 
takeu,  will  prevent  the  object  from  being  certain  within 


(«)  Story's  Eq.  Jur.  §  1069, 1070. 
and  notes;  2  S  pence's  Eq.  .lur.  64 — 
71  ;  6  Cruise  T.  38,  c.  10,  §  7  et 
seq.  :  1  Jarm.  Wills.  2nd  ed.  317  : 
Briyg*  v.  Penny ',  3  Mac.  A:  G.  546: 
2  Rop.  Leg.  by  White,  1417,  1446; 
Thorp  v.  Owen,  2  Hare  607:  Mae- 
nab  v.  Whitbread,  17  Beav.  299 ; 
Reeve*  v.Ba for,  18  Beav.  3  72;  Castle 
v.  Castle,  1  D.  &  J.  352  ;  Gutty  v. 
( 'regoe,  24  Beav.  1 85 ;  Byne  v.Blach- 
burn ,26  Beav.  4 1 ;  Wheeler  v.  Smith, 
1  Gif.  300 ;  Banner  v.  Kmnear,  2 
Gif.  195  ;  Quaite  v.  Davidson,  12 
Moo.  P.  C.  268  ;  Jfhx  v.  Fox,  27 


Beav.  301  ;  Shorelton  v.  Shwltt* 
32  Beav.  143  ;  Hart  v.  7WJr. » 
Beav.  279;  1  U.  J.  &  Sm.  418; 
Burrs  v.  firwke*.  2  Hera.&  MiLfiO; 
Bibbyv.  Thompson  (No.l),32  Bew. 
646  ;  Hood  v.  Oglandcr.  34  Bear. 
513  ;  Eaton  v.  Watt*,  L.  R.4  Bq. 
131  ;  Lambe  v.  Fames,  L.R.  lOBq. 
267  ;  6  Ch.  Ap.  597;  MeOfrmiehr. 
Grogan,  L.  R.  4  H.  L.  82 ;  Jte*« 
y.Mackett,  L.  R.  14  Eq.49;  C* 
nick  v.  Tucker,  L.  R.  17  Eq.  3*>; 
Le  Mar  chant  v.  Le  Mdrchant,^ 
18  Eq.  414  ;  Stradv.  Jfr/far.L.* 
5  Ch.  D.  226. 
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the  meaning  of  the  rule  (a).     But  where  in  terms  or  in  ^"'J;* 

effect  a  gift  is  made  to  a  parent  for  or  towards  the  support 

of  himself  and  children,  the  mere  fact  that  the  parent  may 

apply  part  of  the  property  for  his  own  support,  does  not 

render  the  subject  uncertain  so  as  to  prevent  the  disposition 

from  being  construed  to  create  a  trust  in  favour  of  his 

children :  it  is  only  an  uncertainty  which  the  Court  can 

remove   by  ascertaining,   if  necessary,   what  should  be 

devoted  to  the  children  (b).     Again,  the  family  of  A.  will 

often  be  a  sufficient  designation  of  the  objects ;  for  the 

context  may  render  it  definite,  and  show  that  it  means  his 

heir  at  law  or  heir  apparent,  or,  in  other  cases,  his  children 

or  descendants,  or,  in  others,  his  brothers  and  sisters,  or 

next  of  kin,  according  to  the  Statutes  of  Distribution. 

Generally  speaking,  neither  the  husband  nor  the  wife  will 

be  considered  as  included   under  the    word   "family." 

Although  the  term  "  relations"  is  still  more  indefinite,  the 

Court  has  executed  a  trust  iu  favour  of  relations  by  giving 

the  property,  where  personal,  to  the  next  of  kin,  according 

to  the  Statutes  of  Distribution,  but  per  capita  (c).     But 

where  a  testator  devised  his  leasehold  estates  to  his  brother 

A.  for  ever,  "hoping  he  would  continue  them  in  the  family," 

this  did  not  create  a  trust ;  for  the  words  gave  a  choice, 

and  the  object  was  not  definite  (rf).   And  where  a  testator 

bequeathed  to  his  wife  all  the  residue  of  his   personal 

estate,  "  not  doubting  but  that  she  will  dispose  of  what 

shall  be  left  at  her  death  to  his  two  grandchildren"; 

these  words  did  not  create  a  trust,  because  the  property 

would   be   uncertain  ;    for   it   might   be  just  what   she 

chose  to  leave  (e).    697. 

(a)  Story's  Eq.  Jur.  §  1070,  note;  (h)  2  Spence's  Eq.  Jur.  463—465. 

2  Spence's  Eq.  Jar.  69,  72,   78  ;  (e)  Story's  Eq.  Jur.  §  1071  ;  2 

1  Jann.  Wills,  2nd  ed.  319  ;  Qrwn  Spence's  Eq.  Jur.  73—76  ;  2  Jama, 

v.  Martd&n,  1  Drewry  646 ;  Brr-  Wills,  2nd  ed.  73—9. 

tonr.Mockett,!,.  R.  9  Ch.  D.  95;  (d)  Story's  Eq.  Jur.  §  1072;    2 

Parnall  r.  Pamall,  L.  R.  9  Ch.  D.  Spence's  Eq.  Jur.  75. 

96.  if)  Story's  Eq.  Jur.  §  1073. 
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But  it  sometimes  happens,  that,  although  no  valid  trust 
is  created,  yet  it  is  clear  that  a  trust  was  intended  ;  and 
in  such  instances  the  person  to  whom  the  gift  is  made 
is  as  completely  excluded  from  taking  beneficially  as  if  a 
valid  trust  were  created.  This  is  the  case  where  the  words 
are  directly  or  indirectly  imperative,  but  the  objects  are 
too  indefinite,  or  are  not  pointed  out  at  all,  or  not  in  such 
a  way  that  the  Court  can  take  judicial  notice  of  them  (a). 
698. 

A  valid  trust  may  be  created  by  words  expressive  of 

confidence  that  a  devisee  or  legatee  will  carry  out  the 

testator's  wishes  verbally  communicated  to  the  devisee  or 

legatee  before  the  will  was  made  (b).    699. 

TnvstM  Trusts  in  real  propertv,  which  are  exclusively  cognizable 

governed  by  i       r         »  7  *i         o 

IHiJd le     m  equity,  are  generally  governed  by  the  same  rules  as 

"****-       legal  estate  (c).     700.     But, 

Exception*:       1.  The  construction  put  upon  trusts  executory,  in  some 

1 .  Am  regardH 

executory  cases,  differs  from  that  which  prevails  in  regard  to  legal 
estates  and  trusts  executed.  The  limitations  by  which 
equitable  estates  and  interests  are  created  by  way  of  trust 
executed,  are  construed  in  the  same  manner  as  similar 
limitations  of  legal  estates  and  interests  would  be  con- 
strued in  a  Court  of  Law ;  so  that,  for  example,  what  would 
create  an  estate  tail  in  the  one  case,  will  create  an  estate 
of  the  same  kind  in  the  other  case.  But  such  a  con- 
structive assimilation  does  not  always  take  place  in  regard 
to  equitable  estates  and  interests  created  by  way  of  trust 
executory.  For,  iu  the  case  of  trusts  executory,  there  is 
often  no  substantial  analogy  forming  a  ground  for  such 
assimilation  ;  because  the  words  are  not  so  much  actual 

(a)  Story's  Eq.  Jur.  §  979  a,  b  ;  Eq.  673. 
2   Kup.  Leg.  by   White,  1438  ;    1  (c)  1  Spence's  Eq.  Jur.  492,  499 

.farm.  Wills.  2nd  ed.  316:   Iiriygx  500,  502,  875,  876,  878;    2  Pre? 

x.Penny.2  Mac.  &  G.  546;  Bernard  Shcp.  T.  507,  n.  (8)  ;  Co.  Litt.  29 

v.  Minthull,  1  Johns.  276.  b,  n.  (1),  XVI. 

(h)  Irvine  v.  Sullivan.  L.  R.  8 
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limitations,  snch  as  those  by  whfch  legal  estates  and  in-  ^""I'l' 
terests  are  created,  as  instructions  or  intimations  as  to  the 
mode  in  which  the  author  of  the  trust  wishes  the  property 
to  be  settled  by  some  future  conveyance,  settlement,  or 
assurance  referred  to  in  the  instrument  creating  the  trust; 
and  therefore  to  be  construed  according  to  the  intent  of  the 
party,  as  presumable  from  the  nature  of  the  case,  or  from 
the  other  parts  of  the  instrument,  rather  than  according  to 
what  would  be  the  strict  operation  of  the  words,  supposing 
them  to  be  actual  limitations  contained  in  a  formal  and 
final  instrument  (a).     701. 

In  the  case  of  trusts  executed,  then,  a  Court  of  Equity 
puts  the  same  construction  on  technical  words  as  that 
which  is  put  by  a  Court  of  Law  on  limitations  of  legal 
estates.  But  in  the  case  of  trusts  executory,  equity  con- 
siders the  apparent  intent  to  be  collected  from  the  whole 
instrument,  or,  where  the  language  is  doubtful,  the  pre- 
sumable intent,  rather  than  the  strict  import  of  technical 
words  (4).  Thus,  where  the  legal  estate  is  limited  to  one 
for  life,  remainder  to  the  heirs  male  of  his  body,  he  takes 
an  estate  tail  male  under  the  rule  in  Shelley's  case.  And 
where  in  a  mil  or  voluntary  deed  there  is  a  mere  direction 
to  settle  an  estate  on  one  for  life,  to  be  followed  by  a  re- 
mainder to  the  heirs  of  his  body,  as  there  is  nothiug  of  an 
inchoate  or  executory  nature  in  the  instrument  itself",  and 
the  words  are  formal  and  explicit,  >nd  there  is  nothing  in 
the  instrument  to  show  or  afford  a  presumption  that  the 
words  were  not  intended  to  be  used  in  their  technical  sense, 
the  mere  reference  to  a  further  instrument  does  not  render 
the  trust  executory  ;   and  therefore  the  limitations,  as 

(«)  As  to  these  trusts,  see  Smith's  D.  (Ap.)  44. 
Executory  Interests   annexed    to  {b)  See  2  Spencc's  Kq.  Jar.  131  — 

Fesxue,  §  489—602,  and  §  601—  135;  Watk.  Conv.  3rd  ed.  by  Prest. 

637.    Turner  y.  tiargent,  17  Beav.  132—3 ;  SurknlU--  \Vr*t  v.  Yhco»„t 

515  ;  Cogan  v.  Dufficld,  L.  R.  2  Ch.  HolmendaU,  L.  R.  i  H.  L.  543. 
VOL.  JL  X 
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cn .";  1 1'  regards  the  mle  in  Shelley's  case,  receive  the  same  con- 
strnction  as  similar  words  used  in  limiting  legal  estates. 
Bnt  if  articles  express  that  an  estate  is  to  be  settled  on  the 
husband  for  life,  with  remainder  to  the  heirs  of  his  body, 
then  the  inchoate  nature  of  the  instrument,  combined  with 
the  allusion  to  a  further  instrument,  renders  the  trusts 
executory.  And  as  the  issue  in  this  case  are  purchasers 
for  valuable  consideration,  so  equity  will  construe  the 
articles  as  giving  an  estate  for  life  only  to  the  husband, 
with  a  remainder  in  tail  to  the  children  (a).     702. 

2.  AsragurtiB     2.  Before  the  late  Dower  Act,  Courts  of  Equity  held  that 

dower  of  7  x 

equitable  equitable  estates  were  not  subject  to  dower;  because,  before 
the  question  was  tried,  it  was  the  general  opinion,  that  by 
the  creation  of  a  trust  estate,  dower  was  prevented  from 
attaching ;  and  it  is  a  maxim,  that  communis  error  facit 
jus  ;  and  to  have  held  that  trust  estates  were  subject  to 
dower  would  have  affected  a  large  proportion  of  the  estates 
in  the  kingdom  (6).     703. 

3.  ABreganie      3,  An  equitable  estate,  being  incapable  of  liverv  of  seisin 

the  convey-  •      l  *  o  i 

Stable  an(^  °^  eve|y  f°nn  °f  conveyance  which  operates  by  the 
estate*.  Statute  of  Uses,  a  mere  declaration  of  trust,  if  in  writing 
signed  by  the  party  bound  or  his  agent  lawfully  authorised, 
was  held  sufficient  to  transfer  such  equitable  estates ;  except 
that  a  fine  or  recovery  was  required,  where  the  same  would 
have  been  necessary  if  the  estate  had  been  a  legal  estate  (c). 
In  practice,  however,  trust  estates  have  been  usually  con- 
veyed in  the  same  manner  as  legal  estates  (rf).  Thus  it  was 
usual  for  the  mortgagee  of  an  equitable  inheritance,  on  the 
satisfaction  of  the  debt,  to  execute  indentures  of  lease  and 
release,  professedly  to  re-convey  the  estate  ;  and  for  the 


{a)  2  Spence's  Eq.  Jur.  136.  Spence's  Eq.  Jur.   497,  600,   506, 

(b)  1  Spence's  Eq.  Jur.  501  ;  Co.  877  ;  Co.  Litt.  290  b,  n.  (1),  XVI. 
Litt.  290  b,  n.  (l).XVI.  (d)  1  Spence's  Eq.  Jur.  506;  9 

(c)  See  Story's  Eq.  Jur.  §  974,  Jarm.fc  l*yth.  by  Sweety  516. 
974  a,  and  notes,  and  §  975 ;   1 
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mortgagee  of  an  equitable  term  to  execute  a  deed  of  sur-  ^"'£5; 
render ;  though  in  both  these  instances  the  deeds  operate 
merely  as  a  discharge  from  the  equitable  lien  or  contract 
created  by  the  mortgage,  for  which  purpose  a  receipt 
in  full  for  the  mortgage  money  would  be  equally 
effective  (a).    704. 

4.  Trusts  are  independent  of  the  rules  of  the  common  *•  a»  regards 
law  founded  on  tenure ;  so  that  a  life  interest  in  a  trust  JjJJJ1^1  °" 
estate  was  not  forfeited  on  any  alienation  by  the  tenant 
for  life,  even  by  fine  (b)  ;  nor  is  a  trust  estate  liable  to 
escheat  to  the  lord  in  consequence  of  attainder  or  want  of 
heirs  of  the  cestui  que  trust  (c).     706. 

Before  the  passing  of  the  statute  39  &  40  Geo.  3,  c.  98,  £££,£: 
si  person  might  suspend  the  enjoyment  of  real  and  personal tion' 
estate,  and  direct  that  the  whole  of  the  rents,  profits,  and 
produce  thereof  shall  be  accumulated,  for  as  long  a  period 
«u  that  during  which  it  was  allowable  to  suspend  the  vest- 
ing of  the  ownership  or  property  of  and  in  such  real  and 
personal  estate  (d).     706. 

The  mischievous  extent  to  which  Mr.  Thellusson  availed  Theiuwon 

Act. 

liimself  of  this  power  gave  rise  to  the  statute  39  &  40 
Geo.  3,  c.  98,  called  "  The  Thellusson  Act  "  (e).    707. 

By  sect.  1  of  this  Act  it  is  enacted,  "  That  no  person  or 
persons  shall,  after  the  passing  of  this  Act,  by  any  deed  or 
deeds,  surrender  or  surrenders,  will,  codicil,  or  otherwiso 
liowsoever,  uettle  or  dispose  of  any  real  or  personal  pro- 
perty, so,  and  in  such  manner  that  the  rents,  issues,  profits, 
or  produce  thereof  shall  be  wholly  or  partially  accumu- 
lated, for  any  longer  term  than  the  life  or  lives  of  any  such 
grantor  or  grantors,  settler  or  settlers ;  or  the  term  of 


(a)  9  Jarm.  &  Byth.  by  Sweet,  ^rf)  Smith's  Executory  Interests 

815,  n.  (e).  annexed  to  Fearne,  §  738  a. 

(h)  1  Spence's  Eq.  Jur.  500,505;  (<)  See  Hargrave  on  the  Thel- 

1  Cruise  T.  12,  c.  2,  §  11.  lusson    Act ;  Chitty's  Statutes,  by 

(0  2  PreB.  Shep.  T.  507,  n.  (8).  Welsby  and  Beavan. 

X2 
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^3hT2  IS.'  twenty-one  years  from  the  death  of  any  such  grantor, 
settler,  devisor,  or  testator;  or  during  the  minority  or 
respective  minorities  of  any  person  or  persons  who  shall 
be  living  or  in  ventre  sa  m£re  at  the  time  of  the  death  of 
such  grantor,  devisor,  or  testator ;  or  during  the  minority 
or  respective  minorities  only  of  any  person  or  persons  who, 
under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or 
other  assurances,  directing  such  accumulations,  would  for 
the  time  being,  if  of  full  age,  be  entitled  unto  the  rents, 
issues,  and  profits,  or  the  interest,  dividends,  or  annual 
produce  so  directed  to  be  accumulated :  and  in  every  case 
where  any  accumulation  shall  be  directed  otherwise  than 
as  aforesaid,  such  direction  shall  be  null  and  void,  and  the 
rents,  issues,  profits,  and  produce  of  such  property  so 
x  directed  td^>ac<mmulatedj  .shall,  so  long  as  the  same  shall 
^be  dif^1^f<e;bewa^umui^ed,  contrary  to  the  provisions  of 
this  Act,*go.«to  and'be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto  if  such  accumulation 
had  not  been  directed."     708. 

By  sect.  2,  however,  it  is  provided,  "  That  nothing  in 
this  Act  contained  shall  extend  to  any  provision  for  pay- 
ment of  debts  of  any  grantor,  settler,  or  devisor,  or  other 
person  or  persons,  or  to  any  provisions  for  raising  portions 
for  any  child  or  children  of  any  grantor,  settler  or  devisor, 
or  any  child  or  children  of  any  person  taking  any  interest 
under  any  such  conveyance,  settlement,  or  devise,  or  to  any 
direction  touching  the  produce  of  timber  or  wood  upon 
any  lands  or  tenements ;  but  that  all  such  provisions  and 
directions  shall  and  may  be  made  and  giveu  as  if  this  Act 
had  not  passed."     709. 
Lajd  tetued      [Under  stat.  45  &  46  Vict.  c.  38,  s.  63  (Appendix),  any 
ikie  to?the    l*n(l,  or  an7  estate  or  interest  in  land,  settled  or  devised  in 
iS^to  u  trust  for  sale  for  the  benefit  of  a  person,  or  two  or  more 
wttied  land,  per  son  8  concurrently,  for  any  limited  period  is  deemed 
settled  land,]    710. 
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Section  III. 

Of  Implied  Trusts. 
An  implied  trust  is  a  trust  founded  in  the  unexpressed  p*.  h.  t.  s, 

r  L  Ch.  2, 8.  3. 

but  presumable  intention  of  a  party.     Thus,  where  a  per- 

r  r        J  ?  r  Definition  of 

son  buys  freehold,  copyhold,  or  leasehold  land,  and  pays  Jjjjjj^ 

the  purchase  money  for  it,  but  takes  the  conveyance  or  convey- 
ance, assign- 

assignment  in  his  own  name  and  that  of  another  or  others,  ment *  °r. 

°  7  security  in 

or  exclusively  in  the  name  of  another  or  others,  whether  J^e.^8 
jointly  or  successively,  the  trust  of  the  legal  estate  will 
result  to  the  person  who  advanced  the  purchase  money ; 
for  it  is  presumed  that  the  real  purchaser  intended  the 
purchase  to  be  for  his  own  benefit,  and  took  it  in  the  name 
of  another  or  others  merely  to  answer  some  collateral  . 
purpose.  The  same  doctrine  is  applied  to  securities  taken 
in  the  name  of  a  third  person  (a).  And  proof  of  the 
payment  of  the  purchase  money  by  the  real  purchaser 
may  be  furnished  either  by  the  language  of  the  deed 
itself,  or  by  some  memorandum  or  note  of  the  nominal 
purchaser,  or  by  his  answer  to  a  bill  of  discovery,  or  by 
papers  left  by  him  and  discovered  after  his  death  (6).  711. 
In  like  manner,  there  will  be  a  resulting:  trust,  where  Purchate  or 

7  °  7  transfer  of 

stock  is  purchased  in  the  name  of  the  purchaser  and  a  J3^eor  o£ 
stranger,  or  is  transferred  by  the  owner  into  the  name  of  mon**' 
himself  and  a  stranger.     But  if  a  man  delivers  money  or 
transfers  stock  to  another,  even  though  he  is  a  stranger,  no 
implied  trust  will  arise,  unless  upon  evidence  (c).    712. 

No  resulting  trust  will  be  raised,   where  a  contrary  JJjJg* 
intention,  unrebutted  by  other  evidence  or  grounds  of  JJJJf^. 
presumption,  is  indicated  by  the  terms  or  the  object  and 

(a)  Story's  Eq.  Jur.  §  1201, 1201  4th  ed.  by  Stalman,  408. 

a;  1  Spence's   Eq.    Jur.  611;    2  (ft)  Story's Kq. Jur. §1201, note; 

Spence's  Eq.  Jur.  201,219  ;  1  Cruise  2  Spence's  Eq.  Jur.  202. 

T.  12,  c.  1,  §  41  ;  Sugd.  Concise  (c)  2  Spence's  Eq.  Jur.  219. 
View,  666  ;  1  Scriven  on  Copyh. 
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"ill'  purpose  of  the  instrument  creating  the  trust,  or  i* 

blished  by  written  or  parol  evidence,  or  may  be  pre* 

nuie      from  the  relation  between  the  parties.    And  hen 

sofa  * 

SSTor  geuer&l>  there  will  be  no  resulting  trust  where  a  pn 
name  of  or  transfer  is  made  or  a  security  is  taken  by  a  hush 

'if 8  OT 

id,         a  father  (either  solely  or  jointly  with  his  own  name  ( 

of  a  stranger)  in  the  name  of  a  wife  or  a  legitimated 

an  illegitimate  child,  if  treated  as  a  child,  who  is  unpi 

for,  or  considered  by  the  husband  or  father  as 

vided  for,  or  as  insufficiently  provided  for,  or  by  a 

father  in  the  name  of  his  grandchild,  who  is  unpi 

for,  or  considered  by  the  grandfather  as  unprovided 

insufficiently  provided  for,  where  the  father  is  not 

or  by  a  widowed  mother  in  the  name  of  her  child ;  1 

it  will  be  presumed  that  it  was  intended  as  an  ai 

ment  and  provision,  in  discharge  of  a  moral  obliga 

as  a  token  of  affection ;  unless  there  are  circum 

which  furnish  a  strong  presumption  of  a  contraq 

tion ;  such  as  a  contemporaneous  declaration  or  ac 

purchaser  or  transferor  to  manifest  an  intention  tl 

other  party  should  take  as  a  trustee.     A  subsequei 

declaration  by  the  former  will  not  suffice  to  negi 

advancement.     Nor  will  possession  or  receipt  of  tl 

by  the  person  who  advanced  the  money,  where  it 

fairly  regarded  as  having  been  had  as  a  trustee 

other  party  (a).     But  the  presumption  of  advai 

may  be  negatived  by  the  oath  of  the  husband  oi 

that  no  advancement  was  intended  (b),  or  by  I 

receiving  and  applying  the  income  in  the  same 

(a)  Story's Eq.Jur.§  1196a,note,  L.  R.  11  Eq.  10;  Stocky. 

1202—3  ;  1  Cruise  T.  12,  c.  1,  §  44  ;  L.  R.  15  Eq.  55;  Batstone 

Dvmpt-r  v.   Dumper,  3  Gif.   583;  L.  R.  19  Eq.  250  ;  10  Ch. 

Drew  v.  Martin,  2   Hem.  &  Mil.  In  rt>  Eyhyn'*  Tru*t*,  L. 

130;  Will ia amy.  117/7*7* ///*,  32  Ikvav.  D.    115.      And   see   refo 

370  ;  Tat  br  v.  Burrow,  2  Hem.  &  note  (if),  p.  811. 
M.  515;  Sayrr  v.  lluijhe*,  I,.   R.  (b)  IMroy  v.  iferoy,  3 

5  Eq.  376  ;  Hvpworth  v.  lleptrorth,  403. 
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&  general  property  (a),  or  by  the  surrounding  ^'l  Jf* 

ices  (b).     713. 

j  no  obligation  on  the  part  of  a  mother  as  on 

f  a  father  to  advance  or  make  a  provision  for 

»nd  therefore  when  a  widowed  mother  makes  a 

>r  investment  in  the  name  of  the  child,  that 

f  itself  afford  the  presumption  of  advancement. 

case  the  intention  is  a  question  of  evidence ;  but 

:  evidence  is  sufficient  to  raise  a  case  of  advance- 

713a. 
r  cases,  where  the  relationship  is  not  such  as  to  ami  other 

caatM. 

presumption  of  advancement,  the  recognition  of 
ip  and  expressions  of  affection  or  regard  ought 
ced  to,  in  determining  whether  a  beneficial  gift 
ided  (d).     714. 

property  is  given  upon  trust,  and  the  trusts  fail,  where 
irely  or  partially,  by  reason  of  the  failure  of  the  j^**™;. 
objects  or  purposes,  or  some  of  them,  or  of  the  by^^truBt. 
Mr  indefinite  nature  of  the  trusts  or  some  of  them, 
rise ;  or  where  the  trusts  are  fully  and  finally 
vithout  exhausting  all  the  property  out  of  which 
j  to  be  fulfilled,  there  is  a  resulting  trust  of  such 
or  of  so  much  thereof  as  remains  unexhausted, 
rson  creating  the  trust,  or  to  his  heir  or  legal 
utives,  unless  there  is  sufficient  evidence  or  pre- 
of  a  contrary  intention  (e),  or  the  trust  is  a 
e  trust  (/).     716. 

w. Pollard, 24  Bear. 283.       sec  Jtan*  v.  Cooh;  24   Beav.  315, 
kai  v.Crutrrell, L.  R.  20      521  ;  Bcrcher  v. Major,  2  Dr.  k  Sm. 

431. 
et  ▼.  Bentiet,  L.  R.  10  (<■)  Story's  Eq.   Jur.   §    119«  a, 

1200;   1  Spence's  Eq.  Jur.  510;  2 
lice's  Eq.  Jur.  214—219,       Spence'a  Eq.  Jur.  22,  80, 243—240  ; 
mkrMT.Pa*c<*,l.  R.  10       1  Cruise  T.   12,  o.   1,    §  55,  50;  1 
3  ;  1  Cruise  T.  12,  e.  1,       .J arm.  Wills,  2nd  ed.  475. 
JO,  82  ;    Sugd.  Concise  (/)  1  Jarm.  Wills,  2nd  ed.  482  ; 

-659;  ScriTen  onCopyh.      infra, par.  734  ;  Att.-(ren.\.  (Jri-cn- 
lUlman, 410—413 ;  and      hill,  33  Beav.  193. 
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i»i.. ii.  r.  s, 

CH.  2,  H.  3. 


Ditspumtion 
without 
considera- 
tion, and 
without  use 
or  trust 
stated. 


Devise  to 
an  infant 
or  married 
woman. 


Limitation 


But  where  there  is  an  absolute,  aud,  for  anything 
appears  to  the  contrary,  a  beneficial  gift,  with  an  i 
tual  or  partial  trust  engrafted  on  it,  the  property  or 
much  as  is  unexhausted  by  such  partial  trust,  will 
in  the  donee  (a).     And  where  there  is  an  absolute 
with  an  illegal  condition,  the  condition  is  void,  and 
is  no  resulting  trust,  but  the  donee  may  retain  the  wl 
as  where  a  testator  bequeathed  leasehold  property  U| 
condition  that  the  legatee  should  assign  a  particular 
to  a  charity  (b).    716. 

A  discretion  as  to  the  application  of  the  property  gifa 
may  be  so  large,  that  the  gift  may  amount  to  an  absolute 
gift :  as  where  there  is  an  uncontrolled  power  to  give  amy 
the  property  as  and  to  whom  the  donee  may  think  fit 
But  if  the  discretion  is  limited  to  certain  general  purpose*, 
though  they  may  be  too  indefinite  to  be  enforced,  the  donee 
is  a  trustee  (c).    717. 

An  implied  resulting  trust  also  arises  where  a  convey- 
ance, transfer,  devise,  or  bequest  of  land  or  other  property, 
without  any  consideration,  express  or  implied,  real  or 
nominal,  purports  or  is  proved  to  have  been  made  upon 
trust,  but  no  distinct  use  or  trust  is  stated  (rf).    718. 

If  a  devise  is  to  an  infant  or  a  married  woman,  the 
presumption  is  against  the  devise  being  u]>on  trust ;  yet 
this  presumption  must  yield  to  the  fair  construction  of  the 
will,  if,  according  to  that,  the  testator  appears  to  have  in- 
tended a  trust  (e).    719. 

There  can  be  no  resulting  or  implied  trust  between! 
lessor  and  his  lessee,  because  every  lessee  is  a  purchaser 
by  his  contract  and  his  covenants  {/ ).     720. 

The  benefit  of  the  surplus  interest  in  a  term  or  other 

{a)  See  1  Spence's  Eq.  Jur.  510;  2  Spence's  Eq.  Jur.  57,  199,  336, 

2  Spence's  Eq.  Jur.  23,  80.  226  :  1  Cruise  T.  12,  c.  1,  f  »; 

(//)  2  Spence's  Eq.  Jur.  229.  Brigg*  v.  Penny y  3  Mac  &  G.546. 

(c)  2  Spence's  Eq.  Jur.  225.  (<?)  2  Spence's  Eq.  Jur.  226. 

(d)  Story's  Eq.  Jur.  §  1 197, 1 199 ;  (/)  1  Cruise  T.  12,  c  1,  §  85. 
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particular   interest  carved  out  of  the  inheritauce  for  a  ch.";2;':?; 
particular  purpose  which  does  not  exhaust  the  whole,  will  c'f  a  1KU% 
result,  as  personal  estate,  to  the  heir,  as  against  the  devisee;  ^toldy. 
that  is,  where  the  devisee  takes  only  what  remains  after 
the  particular  interest  so  given  is  carved  out  (a).     721. 

A  legacy  to  the  heir  or  next  of  kin  will  not,  of  itself,  ^tu^iSr 
preclude  their  claim  to  the  surplus  undisposed  of.     Nor  J^03"0' 
will  a  bare  intention  to  exclude,  however  expressed,  though 
accompanied   by  words   of  anger  or  antipathy   or  even 
negative  words,  be  sufficient  to  exclude  the  heir,  in  respect 
of  the  beneficial  interest  in  real  estate  undisposed  of,  or 
the  next  of  kin  in  respect  of  personalty ;  uuless  it  be  either 
specifically,  or  as  part  of  a  fund,  actually  and  effectually, 
devised  or   bequeathed   away  to   some  one   else,   either 
directly  or  by  the  same  kind  of  necessary  implication  as 
^ould  iu  other  cases  be  admitted  to  constitute  au  actual 
^A(i).     722. 

W*here  a  person  has  covenanted  to  lay  out  mouey  in  the  covenantor 

r  J  J  trust  to 

^Ux-ehase  of  land,  or  to  pay  money  to  trustees  to  be  laid  g^*^ 
°u^   in  the  purchase  of  land,  to  be  settled,  if  he  afterwards 
ases  land  to  himself  and   his  heirs,  but  does  not 
it,  the  lands  will  be  subject  to  the  trusts  upon  which 
^    J^nd  to  be  purchased  was  to  be  settled  ;  for,  unless  the 
clearly  appears,  it  will  be  presumed  that  he  pur- 


^■^^d  in  fulfilment  of  his  covenant,  upon  the  principle 
"^t   ^cts  capable  of  being  considered  as  done  in  fulfilment 
0      ^*^  obligation  shall  be  so  construed  (c).    And  where  a 


i 


or  agent  is  bound  by  a  trust  to  lay  out  mouey  in 
^^^j    if  he  actually  lays  it  out,  the  act  will,  if  possible, 
^     presumed  to  have  been   done  in    execution    of  the 
^^t(rf).    723. 

^  2  Spence's  Eq.  Jur.  230.  Weber,  6  Hare  145,  152. 

Vty  2  Spence's  Eq.  Jur.  232  ;  1  (n)  Story's  Eq.  Jur.  §  1210 ;  2 

J*tm.  Wills,  2nd  ed.  278  ;  Johnson,  Spence's  Eq.  Jur.  204—6. 

*•  Jnkiuon,  4  Beav.  318  ;  FUeh  v.  {d)  2  Spence's  Eq.  Jur.  204—6. 
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Section  IV. 

Of  Constructive  Trusts. 

Pr.  ii.  t.8,      A  constructive  trust,  as  distinguished  both  from  an 

-  express  and  from  an  implied  trust,  may  be  defined  to  be 

of  ooMtruo-  a  trust  which  is  raised  by  construction  of  equity,  in  order 

tire  trusts. 

to  satisfy  the  demands  of  justice,  without  reference  to  any 
presumable  intention  of  the  parties  (a).     724.  Thus, — 
Covenant         Where  a  person  is  under  a  covenant  or  agreement,  for 
2JSJ£*      valuable  consideration,  to  convey,  transfer,  or  pay  money 
pay  mone"  or  other  property  to  or  for  the  use  or  benefit  of  another,  a 
property,     constructive  trust  arises  in  favour  of  the  latter  against  the 
former  and  his  representatives,  and  those  claiming  under 
him  as  volunteers  or  with  notice  of  the  covenant  or  agree- 
ment ;  because,  where  things  are  covenanted  or  agreed  to 
be  done,  equity  treats  them,  for  many  purposes,  as  if  they 
were  done  (b).     726. 
5?™!!*       Where  any  fraud  is  committed  in  obtaining  a  convey- 

conveyance.  </  o  j 

ance  of  real  property,  the  grantee  in  such  case  will  be  con- 
sidered in  equity  as  a  constructive  trustee  for  the  person 
who  has  been  defrauded  (c).     726. 
&»  by*       ^  a  mortgagee,  or  a  person  having  a  limited  interest  in 
K!J£g»      leasehold  property  under  a  settlement  by  deed  or  will, 
intemt.      renews  the  term  on  his  own  account,  he  will  be  held  to 
be  a  trustee  for  all   the  persons  interested  in  the   old 
lease  (d).    727. 
vtoL  of  si46      [In  consequence  of  the  provisions  of  stat.  45  &  46  Vict. 
SELiaST1  c.  38,  s.  53  (Appendix),  a  tenant  for  life  of  settled  land, 
or  other  limited  owner,  having,  by  virtue  of  that  Act, 
the  powers   of  a  tenant  for  life,  is,  in  relation  to  the 


Tenant  for 
lifetraetee 


(a)  See  Story's  Eq.  Jur.  §  1195.  {d)  1  Spence's  Eq.  Jur.  612  ;  2 
1254  ;  1  Spence's  Eq.  Jur.  509.  Spence's  Eq.  Jur.  299,  302,  303  ;  1 

(b)  See  Story's  Eq.  Jur.  §  1212,  Cruise  T.  12,  c.  1,  §  63;  1  Hop.  Leg. 
1231.  by  White,  317 ;  Co.  Litt.  290  b»  zl 

(c)  1  Cruise  T.  12,  c  1,  §  65.  (1),  XI. 
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exercise  of  any  power  given  him  by  the  Act,  deemed  to  be  *jjjj-  £  *• 

in  the  position,  and  to  have  the  duties  and  liabilities  of  a  ^~jj 

trustee  for  all  parties  entitled  under  the  settlement  (a).]  JSuJJi 

nam  under  the 

#»  f  «■■•  settlement. 


Section  V. 

Q/*  Charitable  Trusts. 
I.   Charitable  Trusts  generally  (b). 
Charities  are  so  highly  favoured  in  the  law,  that  they  pt.  11.  t.  s, 

1  •  -m  •  wH    &p   S.  O. 

have  received  a  more  liberal  construction  than  the  law  will  

Charities 

allow  to  gifts  to  individuals  (c).     728.     Thus, —  f*Touwd- 

1.  In  regard  to  the  want  of  proper  trustees,  if  a  testator  j*"*1""1  *° 
makes  a  bequest  for  charity  to  such  persons  as  he  shall  *">•*•*■; 
afterwards  name  executors,  or  to  such  persons  as  his  exe- 
cutors shall  name,  and  he  appoints  no  executors,  or  the 
executors  die  in  the  lifetime  of  the  testator,  and  no  others 

are  appointed ;  or  if  in  other  cases  the  trustees  of  a  charita- 
ble legacy  all  die  in  the  testator's  lifetime ;  or  if  a  cor- 
poration intrusted  with  a  charity  fails ;  [the  Chancery 
Division  of  the  High  Court  of  Justice]  will  execute  the 
charity  (rf).  So,  if  a  legacy  is  given  to  persons  who  have 
no  legal  corporate  capacity  to  enable  them  to  take  as  a 
corporation  ;  as  where  a  legacy  is  given  to  churchwardens 
for  a  charitable  purpose.  And  so  if  a  corporation  for 
whose  use  a  charity  is  designed  is  not  in  esse,  and  cannot 
come  into  existence  but  by  some  future  act  of  the  Crown 
(«).  729. 

2.  The  Court  will  supply  all  defects  in  conveyances,  j^^g^*0 
where  the  vendor  is  capable  of  conveying,  and  has  a  dis-  o011^""*8; 

(a)  See  supra,  pare.  448  1,  448  m.  Spcnce's  Eq.  Jur.  246,  247. 

(*)  Various  statutes  have  been  (d)  Story's  Eq.  Jur.  §  1165,  1166, 

passed  on  the  subject  of  charities  ;  1177  ;  2  Rop.  Leg.  by  White,  1186, 

as  to  which,  see  Chitty  s  Statutes,  1190,1192. 

4th  «*•  ('•)  Story's  Eq.  Jur.  §  1169,  1170. 

(e)  Story's  Eq.  Jur.  §  1165  ;  2 
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h"'  1*6.'  Posftble  estate,  and  the  mode  of  conveyance  does  not 
^.^  travene  the  provisions  of  any  statute  (a).    730. 
9 object.;      3  jn  reganj  to  the  objects,  it  matters  not  how  uncei 

the  persons  or  objects  may  be.     For  if  a  bequest  is 
in  the  most  general  and  indefinite  manner  simply  far 
charitable  uses,  or  for  religious  and  charitable  parpen* 
eo  nomine  (a  religious  purpose  being  deemed  a  charitable 
purpose),  the  Court  will  treat  it  as  a  valid  charitable  W 
quest,  and  will  dispose  of  it  for  such  charitable  purpose! 
as  it  shall  think  fit  (6).     Hence,  if  a  man  devises  a  sot 
of  money  to  such  charitable  uses  as  he  shall  direct  by  I 
codicil  annexed  to  his  will  or  by  a  note  in  writing,  andta 
leaves  no  direction  by  note  or  codicil,  the  Court  will  <fifr  ] 
pose  of  it  to  such  charitable  purposes  as  it  shall  think) 
fit  (c).     But  where  the  bequest  may,  in  conformity  to  th 
express  words  of  the  will,  be  disposed  of  in  charity  tf* 
discretionary,  private  nature,   or    be  employed  for  UJ 
general  benevolent  or  useful  purposes,  or  for  any  genew 
purpose,  whether  charitable  or  otherwise,  or  for  charitable 
or  other  general  purposes,  or  for  benevolent,  religious,  aw 
charitable  purposes,  at  discretion,  the  bequest  will  be  void, 
as  being  too  general  and  indefinite  for  the  Court  to  exe- 
cute, and  the  property  will  go  to  the  next  of  kin  (d).  78L 
In  order  to  constitute  a  valid  charitable  bequest  m 
general  terms,  it  must  either  be  expressly  and  simply  ft* 
charitable  or  religious  purposes,  or  it  must  be  made  in  such 
a  way  that  there  is  no  option  given  to  apply  it  to  say 
other  than  one  of  those  purposes  which  are  denominated 

(a)  Story's  Eq.  Jur.  §  1171.  (<•)  Story's Eq.  Jur.§  1167;2Bop- 

(b)  Story's  Eq.  Jur.  §  1167;  2  Leg.  by  White,  1186, 1190,  Uty 
Rop.  Leg.  by  White,  1186,  1198;  (d)  See  Story's  Eq.  Jur.  §  ^ 
Baker  v.  Svtton,  1  Keen  224:  1168,  1164,  note  4  to  ed.  6,  lift 
Tudor's  Charitable  Trusts,  2nd  ed.  1169,  1183 ;  1  Jarm.  Wills,  2nd* 
210,  212—216,  223,  229  —  233;  176— 8  ;  Thomson  ▼.  Shstop**} 
Wdhhisoii  v.  Lindgren,!,.  R.6Ch.  D.  F.  &  J.  399  ;  In  re  Jar*"' 
Ap.  570 ;  In  re  ICilverfs  JYnttx,  Estate,  Leavers  v.  Clayton  I*.  * 
L.  R.  12  Eq.  183  ;  7  Ch.  Ap.  170.  8  Ch.  D.  684. 
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charitable  in  the  stat.  43  Eliz.  c.  4,  or  one  of  such  purposes  ^'J-  ][•  ®; 
as  the  Court  construes  to  be  charitable  by  analogy  to  those 
mentioned  in  that  statute  (a).     The  charitable  purposes 
enumerated  in  the  preamble  of  that  statute  are  these  : 
"  The  relief  of  aged,  impotent,  and  poor  people ; — the 
maintenance  of  sick  and  maimed  soldiers  and  mariners, 
schools  of  learning,  free  schools,  and  scholars  in  univer- . 
sities; — the  repair  of  bridges,  ports,  havens,  causeways, 
churches,  sea-banks,  and  highways; — the  education  and 
preferment  of  orphans  ; — the  relief,  stock,  or  maintenance 
for  houses  of  correction  ; — the  marriages  of  poor  maids  ; 
— the  supportation,  aid,  and  help  of  young  tradesmen, 
handicraftsmen,   and    persons   decayed  ; —  the   relief  or 
redemption  of  prisoners  or  captives  ;  and  the  aid  or  ease 
of  any  poor  inhabitants  concerning  payments  of  fifteens, 
setting  out  of  soldiers,  and  other  taxes."    Hence,  a  bequest 
to  be  applied  in  "  assisting  indigent  but  deserving  in- 
dividuals, or  encouraging  undertakings  of  general  utility," 
is  void,  on  account  of  the  option  to  apply  it  to  other 
purposes,  which,  though  they  may  be  benevolent,  are  not 
such  as  are  deemed  charitable,  or  regarded  by  the  Court  as 
within  the  technical  description  of  charitable  purposes  (b). 
But  a  bequest  for  such  charities  and  other  public  purposes 
as  lawftilly  might  be,  in  the  parish  of,  etc.,  is  a  good 
charitable  bequest ;  as  it  must  mean  public  purposes  for 
the  benefit  of  that  parish,  and  therefore  would  refer  to 
charities  within  the  meaning  of  the  statute  of  Elizabeth  (c). 
And  a  gift  to  trustees  to  apply,  in  such  manner  as  they  in 
their  uncontrolled  discretion  should  think  proper,  "for  the 
benefit,  advancement,  and  propagation  of  education,  and 
learning  in  every  part  of  the  world,  as  far  as  circumstances 

(a)  Story's  Eq.  Jur.  1166;  see  (*)  Kendall  v.  Granger,  6  Beav. 

Unirtrtity  of  London  v.  Yarrow,  23  300. 

Beav.   169 ;     1   D.   &  J.    72,   79  ;  O)  Dolan  v.  Macdermot,  L.  R. 

Thornton  ▼.  Shake*pear,  1  Johns.  5  Eq.  60  ;  3  Ch.  Ap.  670. 
<1S. 
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^jh.1*,  I"  ?:  ^11  permit,"  is  a  good  charitable  bequest  (a).  And  legacies 
to  the  Royal  Society  and  the  Royal  Geographical  Society 
are  charitable  bequests  (b).  And  a  bequest  to  the  Queen's 
Chancellor  of  the  Exchequer  for  the  time  being  to  be  by 
him  appropriated  to  the  benefit  and  advantage  of  Great 
Britain,  is  a  valid  charitable  bequest,  so  far  as  it  relates  to 
.  pure  personalty  (c).  And  a  legacy  for  Roman  Catholic 
schools  for  the  purpose  of  promoting  the  Roman  Catholic 
religion  is  good  under  the  stat.  2  &  3  Will.  4,  c.  115  (rf). 
But  a  legacy  to  priests  and  chapels  for  the  benefit  of 
prayers  for  the  repose  of  the  soul  of  the  testator  is  void  by 
the  policy  of  the  law  {e).     732. 

A  bequest  is  not  a  charitable  bequest,  and  therefore 
within  the  operation  of  the  Mortmain  Act,  because  it  is 
intended  for  "poor  "  persons,  and  the  motive  was  charity. 
It  is  not  a  charitable  bequest,  unless  it  is  a  gift  for  the 
maintenance  of  a  charity.  And  therefore,  a  bequest  to 
"  ten  poor  clergymen  to  be  chosen  by  A."  is  not  a  charita- 
ble bequest,  any  more  than  a  bequest  to  "  A.,  B.,  &  C, 
who  are  poor  "  (/).     733. 

Where  the  party  has  specified  any  particular  charitable 
object,  which  is  contrary  to  the  policy  of  the  law,  or,  from 
some  other  reason,  cannot  be  accomplished  at  all,  or  not  in 
the  way  prescribed,  the  Court  will  devote  the  property  to 
some  other  charitable  purpose,  if  the  nature  of  the  gift,  or 
the  concurrence  of  other  charitable  gifts  in  the  same  instru- 


{a)  Wicker  v.  Hwnw,  14  Beav. 
509  ;  1  D.  M.  &  G.  506  ;  7  H.  L. 
Cas.  124. 

(b)  Beaumont  v.  Olireira,  L.  R.  6 
Eq.  534  ;  4  Ch.  Ap.  309. 

(c)  Nightingale  v.  Gtmlkurn,  5 
Hare  484  ;  2  Phil.  594. 

(d)  1  Jarm.  Wills,  2nd  ed.  172— 
3  ;  West  v.  Shwttlewort h,  2  My.  & 
K.  684  ;  Bradshaw  v.  Ta*ker%  2  My. 
&  K.  221. 


(e)  1  Jarm.  Wills,  2nded.  170—8. 
As  to  superstitious  uses  and  trusts, 
see  Boyle  on  Charities,  242  et  seq., 
and  see  also  1  Jarm.  Wills,  2nd  ed. 
170—3.  Westv.8hvttlewortht2VLj. 
&  K.  684  ;  Heath  v.  Chapman,  2 
Drew.  417;  In  re  BlundelV*  Tnuts, 
30  Beav.  360. 

(/)  Thoma*  v.  Howell,  L.  R.  18 
Eq.  198,  209. 
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ites  that  although  the  specified  object  was  the  ^Jjjr  £*• 
3t  it  was  not  the  exclusive  object  of  the  giver, 
would  have  substituted  some  other  charitable 
he  imagined  that  his  favourite  design  might 
incapable  of  being  accomplished.  This  is 
7  prfes  doctrine.  And  when  the  residue  is  given 
that  will  not  oblige  the  Court  to  devote  the 
fift  which  fails  to  the  objects  of  the  residuary 
ut  where  no  such  indication  appears  (as  where 
*s  object  is  to  build  a  church  at  W.,  and  that 
Efected),  the  next  of  kin  will  take  (b).  Where 
objects  in  esse,  but  some  may  arise,  the  Court 
e  fund  for  them.  And  when  there  can  be  no 
3  as  those  which  are  specified,  or  when  the 
jects  cease  to  exist,  the  Court  will  remodel  the 

734. 
ard  to  the  surplus  income,  if  a  testator  clearly  ^  regard  to 

"    surplus 

tention  to  devote  the  whole  income  of  a  pro-  inoomei 
ritable  purposes,  it  will  be  so  applied,  although 
haritable  dispositions  do  not  exhaust  the  whole 

And  when  the  increased  revenues  of  a  charity 
an  sufficient  for  the  specified  objects  of  charity, 

will  not  go  to  the  heir-at-law  or  next  of  kin 
ler,  but  will  be  applied  to  the  augmentation 
afits  of  the  charity,  or  to  other  charitable 
.    736. 

Lyons  v.  Advocate-  Oen.  v.  Corp.  of  Beverley,  15  Beav. 

•*Z,L.R.l App.Cas.92.  540  ;  6   D.   M.  &  G.  256,  265 ;    6 

f%  Eq.  Jur.  §  1167  H.  L.  Cas.  189  ;  Att.-Qen.  v.  Trin. 

1176,  1181,  1182;  2  Coll.,  Camh.,  24  Beav.  383. 
White,  1204,  1221  ;  (e)  Story's  Eq.  Jur.  §  1178, 1181 ; 

rtf ,  3  Sm.  &  G.  264  ;  2  S price's  Eq.  Jur.  248  ;  1  Jarm. 

**,L.  B.  12  Eq.  201  ;  Wills,  2nd  ed.  482  ;  PhMpott  v.  St. 

7  Ch.  Ap.  232.  QeorgJ*  Hospital,  and  Re  Ashton's 

\.  Jur.  §  1169, 1170,  Charity,  27  Beav.  107,  115  ;  Mer- 

^pence's Eq.  Jur. 79.  chant  Taylor'*  Camp.  v.  Att.-Qen., 

t»s  Bq.  Jur.  248 ;  2  L.  R.  1 1  Eq.  35 ;  affirmed,  L.  R.  6  Ch. 

White,  1223  ;  A  it.-  Ap.  512. 
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Pr.  II.  T.  8, 
Ch.  2,  s.  5. 

in  regard  to 
lapse  of 
time; 

in  regard 
to  per- 
petnities. 


Proviso  as 
to  charita- 
ble pur- 
poses being 
held  void 


5.  Lapse  of  time  is  not  an  equitable  bar  in  the  case 
charitable  trusts  (a).  But  they  are  within  the  Statute 
Limitations,  3  &  4  Will.  4,  c.  27,  s.  24  (b).     736. 

6.  A  gift  to  a  charity  may  be  made  dependent  on 
condition  precedent  involving  the  occurrence  of  an  unce 
tain  event.  If  personal  estate  is  once  effectually  giv< 
to  a  charity,  the  rule  against  perpetuities  has  no  app] 
cation.  If,  therefore,  there  is  an  immediate  dedicatk 
of  property  to  charity,  however  generally  and  indefinitel 
the  particular  application  of  the  fund  may  be  directed 
take  effect  at  a  time  or  on  an  event  which  is  entire 
contingent,  and  may  never  arrive  or  happen.  As  where 
testatrix  expresses  her  intention  to  be  "to  return  h 
money  in  charity  to  God  who  gave  it,"  and  then  si 
bequeathed  it  to  trustees  (inter  alia)  upon  trust,  when  ai 
as  soon  as  land  should  be  given  for  the  purpose,  that  i 
almshouse  should  be  built  (c).     737. 

Where  the  donor  of  a  fund  to  be  devoted  to  a  superst 
tious  purpose,  provides,  in  the  deed  of  disposition,  that,  i 
case  the  purpose  shall  be  adjudged  void  and  incapable  \ 
being  carried  into  effect,  then  the  fund  shall  be  in  trust  ft 
his  executors  and  administrators,  the  trust  will  be  sustains 
and  the  Crown  will  not  be  entitled  (rf).  But  where 
testator  gave  the  residue  of  his  personal  property,  upc 
trust  for  the  establishment  of  a  charitable  receptacle,  if  tl 
same  could  be  done,  for  a  number  of  poor  people  ;  but 
no  such  institution  could  be  conveniently  established,  li 
requested  that  the  property  be  disposed  of  in  certai 
charitable  donations  ;  such  a  bequest  was  held  void  und< 


{a)  Story's  Eq.  Jur.  §  1192  ;  Aft- 
Gen.  v.  Corp.  of  Beverley,  6  D.  M.  & 
(i.  256. 

(b)  Magdalen  Chi  lege  v.  A  tt.~  Gen.y 
6 H.L. Cas.  189 ;  Att.- Gm.  v.  Dang. 
4  D.  &  J.  136. 

(r)  Tudor's  Char.  Trusts,  2nd  ed. 


7.  251 ;   Thvm*<m  v.  Shake  ftpear, 
D.  F.  k  J.  399 ;  Carne  v.  Long, 
D.   F.  &  J.  75 ;  Chamberlayne 
Brockets  L.  R.  8  Oh.  Ap.  206  : 1 
Duttm,  L.  R.  4  Ex.  D.  64. 
(d)  2  Rop.  Leg.  by  White,  1125 
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the  Statute  of  Mortmain,  on  the  ground  that  the  primary  {*•  T2L8T-58* 
and  direct  object  was  the  acquisition  of  a  dwelling-house 
for  the  charitable  purpose  ;  and  it  was  only  in  case  no  such 
institution  could  be  "conveniently"  established,  and  not 
in  case  it  could  not  be  lawfully  established,  that  the  bequest 
over  was  to  take  effect  (a).    738. 

II.  Dispositions  in  favour  of  Charities  void  under  the 

Mortmain  Act  (b). 

The  Mortmain  Act,  9  Geo.  2,  c.  36,  is  intituled,  "  An  Title  of 

vQO  ACT* 

Act  to  restrain  the  disposition  of  lands,  whereby  the  same 
become  unalienable."  This  title  agrees  with  the  preamble, 
but  only  expresses  one  of  the  two  intents  expressed  or  in- 
timated in  the  preamble.  The  preamble  is  in  these  words  : 
"  Whereas  gifts  or  alienations  of  lands,  tenements,  or  here-  P«wui»we. 
ditaments,  in  mortmain,  are  prohibited  or  restrained  by 
Magna  Charta,  and  divers  other  wholesome  laws,  as  pre- 
judicial to  and  against  the  common  utility ;  nevertheless 
this  public  mischief  has  of  late  greatly  increased  by  many 
large  and  improvident  alienations  or  dispositions  made  by 
languishing  or  dying  persons,  or  by  other  persons,  to  uses 
called  charitable  uses,  to  take  place  after  their  deaths,  to 
the  disherison  of  their  lawful  heirs."  739. 
By  section  1,  it  is  enacted,  that  "  no  manors,  lands,  tene-  Mortmain 

Act,  H.  1. 

ments,  rents,  advowsons,  or  other  hereditaments,  corporeal 
or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of  money, 
jjoods,  chattels,  stocks  in  the  public  funds,  securities  for 
money,  or  any  other  personal  estate  whatsoever,  to  be  laid 
out  or  disposed  of  in  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  shall  be  given,  granted,  alienated,  limited, 
Teleased,  transferred,  assigned  or  appointed,  or  any  ways 

(a)  Att.-0en.v.Hodg*on,\5  Sim.       180—3;  and  sec  Jauncey  v.  Att- 
146,  and  10  Jar.  300.  Gen..  3  Gif .  3 1 <),  320. 

(*)  See  1  Jarm.  Wills,  2nd  ed. 

VOL  I.  Y 
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cii"' I"£  conveyed  or  settled  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or 
interest  whatsoever,  or  any  ways  charged  or  incumbered, 
by  any  person  or  persons  whatsoever,  in  trust  or  for  the 
benefit  of  any  charitable  uses  whatsoever ;  unless  such 
gifts,  conveyance,  appointment  or  settlement  of  any  such 
lands,  tenements,  or  hereditaments,  sum  or  sums  of  money, 
or  personal  estate  (other  than  stocks  in  the  public  funds) 
be  and  be  made  by  deed  indented,  sealed,  and  delivered  in 
the  presence  of  two  or  more  credible  witnesses,  twelve 
calendar  months  at  least  before  the  death  of  such  donor  or 
grantor  (including  the  days  of  the  execution  and  death), 
and  be  enrolled  in  His  Majesty's  High  Court  of  Chancery, 
within  six  calendar  months  next  after  the  execution  thereof, 
and  unless  such  stocks  be  transferred  in  the  public  books 
usually  kept  for  the  transfer  of  stocks  six  calendar  months 
at  least  before  the  death  of  such  donor  or  grantor  (includ- 
ing the  days  of  the  transfer  and  death),  and  unless  the 
same  be  made  to  take  effect  in  possession  for  the  charita- 
ble use  intended,  immediately  from  the  making  thereof, 
and  be  without  any  power  of  revocation,  reservation,  trust, 
condition,  limitation,  clause,  or  agreement  whatsoever,  for 
the  benefit  of  the  donor  or  grantor,  or  of  any  person  or 
persons  claiming  under  him."     740. 

It  appears,  then,  that  the  two  descriptions  of  things 
within  this  1st  section,  are,  first,  hereditaments  corporeal 
and  incorporeal ;  secondly,  personal  estate  to  be  invested 
in  the  purchase  of  hereditaments.  It  also  appears  from 
this  section  that  neither  of  these  things  can  be  conveyed, 
charged,  or  incumbered  for  the  benefit  of  a  charitable  use, 
except  subject  to  these  restrictions :  First,  that  (except  in 
the  case  of  stock)  the  disposition  be  by  indenture  sealed 
and  delivered  in  the  presence  of  two  or  more  witnesses,  at 
least  twelve  calendar  months  before  the  death  of  the  donor 
or  grantor,  and  enrolled  in  Chancery  within  six  calendar 
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months  after  the  execution  thereof  ;  and  that  in  the  case  ^rJ-  J?; 
of  stock,  it  be  transferred  at  least  six  calendar  months 
before  the  death  of  the  donor  or  grantor.  .  And  secondly, 
that  the  deed  or  transfer  be  made  to  take  immediate  effect 
in  possession  for  the  charitable  use,  without  any  arrange- 
ment for  the  benefit  of  the  donor  or  grantor,  or  any  person 
claiming  under  him  (a).     741. 

But  we  shall  presently  see  that  the  3rd  section  of  the 
Act  has  the  effect  of  extending  the  prohibitions  of  the  1st 
section ;  and,  on  the  other  hand,  that  by  recent  statutes, 
other  enactments  have  been  made  on  the  subject.     742. 

By  s.  2,  it  is  enacted,  that,  "  Nothing  hereinbefore  men-  Mortmain 

Act,  H.  ~. 

tioned  relating  to  the  sealing  and  delivering  of  any  deed  or 
deeds  twelve  calendar  months  at  least  before  the  death  of 
the  grantor,  or  to  the  transfer  of  any  stock  six  calendar 
months  before  the  death  of  the  grantor  or  person  making 
such  transfer,  shall  extend  or  be  construed  to  extend  to 
any  purchase  of  any  estate  or  interest  in  lands,  tenements, 
or  hereditaments,  or  any  transfer  of  any  stock,  to  be  made 
really  and  bon&  fide  for  a  full  and  valuable  consideration 
actually  paid  at  or  before  the  making  such  conveyance  or 
transfer  without  fraud  or  collusion."     743. 

The  reason  why  the  2nd  section  of  the  Mortmain  Act 
exempts  deeds  of  purchase  in  favour  of  charitable  uses  for 
si  full  and  valuable  consideration  from  the  necessity  of 
being  executed  a  certain  time  before  the  death  of  the 
.grantor,  is,  that  such  transactions  were  not  within  one  of 
the  mischiefs  sought  to  be  remedied  by  that  Act,  as  dis- 
closed in  the  preamble.  Where  the  grantor  obtains  an 
adequate  valuable  consideration  for  the  alienation  of  the 
property  to  a  charitable  use,  it  matters  not  whether  the 
alienation  took  place  a  year  or  only  a  day  before  his  death,  • 
or  whether  he  was  in  the  full  vigour  of  health,  or  in  a 
dying  or  weak  state.     But,  even  in  the  case  of  a  purchaser 

(«0    mchkum  v.  Maryvi*  of  Bath,  L.  Ii.  1  Eq.  17. 

?2 
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h"'  1 '£  ^or  vataable  consideration,  it  might  be  desirable  that  the 

deed  should  be  attested  by  two  witnesses,  and  enrolled. 

For  it  would  seem  only  reasonable  that  the  evidences  of 
transfer  to  charitable  uses  should  be  peculiarly  complete, 
on  account  of  the  great  importance  of  such  transfer  to  the 
community.     744. 
stat.  9  Geo.       By  the  stat.  9  Geo.  4,  c.  85,  after  reciting  that  the  2nd 

4,  c.  85.  J  /  '  #  ° 

section  of  the  Mortmain  Act  "was  only  intended  to  pre- 
vent such  purchases  from  being  avoided,  by  reason  of  the 
death  of  the  grantor  within  twelve  calendar  months  after 
the  sealing  and  delivery  of  the  deed  or  deeds  relating 
thereto  ;  and  that  it  had  been  generally  apprehended  that 
the  said  last-mentioned  provision  was  intended  wholly  to 
exempt  such  purchases  from  the  operation  of  the  said  Act, 
and  in  consequence  thereof  the  formalities  by  the  said  Act 
prescribed,  in  relation  to  the  conveyance  of  hereditaments 
to  charitable  uses,  had  in  divers  instances  been  omitted  on 
purchases  for  a  full  and  valuable  consideration,  and  by 
reason  of  such  omission  the  title  to  such  hereditaments 
might  be  considered  defective,  it  is  enacted  that  where 
any  lands,  tenements,  and  hereditaments,  or  any  estate  or 
interest  therein,  have  or  has  been  purchased  for  a  full  and 
valuable  consideration,  in  trust  or  for  the  benefit  of  any 
charitable  uses  whatsoever,  and  such  full  and  valuable 
consideration  has  been  actually  paid  for  the  same,  every 
deed  or  other  assurance  already  made  for  the  purpose  of 
conveying  or  assuring  such  lands,  tenements,  or  heredita- 
ments, estate  or  interest  as  aforesaid,  in  trust  or  for  the 
benefit  of  such  charitable  uses  (if  made  to  take  effect  in 

a 

possession,  for  the  charitable  use  intended,  immediately 
from  the  making  thereof,  and  without  any  power  of  rcvo^ 
cation,  reservation,  trust,  condition,  limitation,  clause,  o#^ 
agreement  whatsoever,  for  the  benefit  of  the  grantor,  or  o^ 
any  person  or  persons  claiming  under  him),  shall  be  a^ 
good  and  valid,  and  of  the  same  effect,  both  for  establish 
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ing  deprivative  titles,  and  in  all  other  respects,  as  if  the  ^  "•  J-  »• 
several  formalities  by  the  said  Act  prescribed  had  been  —  — 
duly  observed  and  performed  (a).     Provided  always,  that 
nothiug  in  this  Act  contained  shall  extend  to  give  effect 
to  any  deed  or  other  assurance  heretofore  made,  so  far  as 
the  same  has  been  already  avoided  by  suit  at  law  or  in 
equity,  or  by  any  other  legal  or  equitable  means  whatso- 
ever, or  to  affect  or  prejudice  any  suit  at  law  or  in  equity 
actually  commenced  for  avoiding  any  such  deed  or  other 
assurance,  or  for  defeating  the  charitable  uses  in  trust  or 
for  the  benefit  of  which  such  deed  or  other  assurance  may 
have  been  made  (£).     Provided  also,  and  be  it  further 
enacted,  that  nothing  herein  contained  shall  be  construed 
to  dispense  with  any  of  the  said  several  formalities  pre- 
scribed by  the  said  recited  Act,  in  relation  to  any  deed  or 
other  assurance  which  shall  be  made  after  the  passing  of 
tihis  present  Act "  (c).     746. 

This  is  a  very  remarkable  instance  of  the  defective 
xiaanner  in  which   statutes  are  too  often   framed.     The 
Second  section  of  the  Mortmain  Act  had  provided  that 
Nothing  contained  in  the  first  section  relating  to  the  seajing 
ctud  deliverv  of  anv  deed  twelve  calendar  months  before 
"the  death  of  the  grantor,  should  apply  to  the  case  of  bona 
fide  purchases  for  valuable  consideration.     From   these 
Mv-ords,  it  became  a  common  opinion  that  the  second  section 
^vas  intended  to  exempt  purchases  for  valuable  considera- 
tion from  the  operation  of  the  first  section,  so  as  to  render 
the  formalities  prescribed  in  the  first  section  unnecessary 
in  the  case  of  such  purchases.     And  such  formalities  had 
consequently  been  altogether  omitted  in  the  case  of  many 
purchases.     The  statute  9  Geo.  4,  c.  85,  was  intended  to 
set  this  right.     And  as  to  past  transactions,  it  did  so, 
by  validating  them,  notwithstanding  the  omission  of  all 

(a) Sect.  1;  fishery. Brierley,  10  (b)  Sect  2. 

H.  L.  Cas.  159.  (O  Sect.  3. 
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^3h!«  h!  I'  the  forms.  But  as  to  future  transactions,  the  statute  c 
9  Geo.  4  recited  in  effect  that  the  true  intention  of  th 
second  section  of  the  Mortmain  Act  was  merely  to  dispens 
with  the  execution  of  the  deed  twelve  months  before  th 
death  of  the  grantor,  and  yet  the  statute  9  Geo.  4  provide 
that  nothing  in  the  Act  should  be  "  construed  to  dispens 
with  any  of  the  forms  prescribed  "  by  the  Mortmain  Acl 
So  that  as  to  future  transactions,  while  the  statute  c 
9  Geo.  4  was  only  intended  to  explain  that  by  the  secon 
section  of  the  Mortmain  Act,  one  particular  form  only  wa 
designed  to  be  dispensed  with,  yet  the  third  section  of  th 
statute  of  9  Geo.  4  treats  the  Mortmain  Act  as  if  it  did  no 
dispense  with  any  of  the  forms  in  the  case  of  purchases  fo 
valuable  consideration.     746. 

Notwithstanding  this,  however,  it  would  seem  the  thin 
section  of  the  statute  9  Geo.  4  cannot  have  the  effect  c 
nullifying  the  second  section  of  the  Mortmain  Act  as  t 
purchases  for  valuable  consideration,  but  it  follows  iron 
the  recital  iu  the  statute  of  9  Geo.  4,  that  the  only  fore 
dispensed  with  by  the  second  section  of  the  Mortmain  Ac 
as  to  such  purchases,  is  that  of  executing  the  deed  twelv 
months  before  the  death  of  the  grantor ;  and  that  it  wa 
still  necessary,  even  in  the  ease  of  purchases  for  valuabl 
consideration,  that  the  deed  should  be  sealed  and  delivere 
in  the  presence  of  two  or  more  witnesses,  and  that  it  shoul 
be  enrolled  within  six  calendar  months  next  after  th 
execution  thereof.  Upon  this  subject,  however,  ires! 
enactments  have  recently  been  made  (a).     747. 

Mortmain         By  s.  3  of  the  Mortmain  Act,  "  all  gifts,  grants,  con 

Act,  s.  3. 

veyauces,  appointments,  assurances,  transfers,  and  settle 
nicui*  whatsoever,  of  auy  lands,  tenements,  or  othe 
hereditaments,  or  of  any  estate  or  interest  therein,  or  o 
any  charge  or  incumbrance  affecting  or  to  affect  any  lands 
tenements,   or  hereditaments,   or  of  auy  stock,  money 

(a)  See  infra,  images  343 — 355. 
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goods,  chattels,  or  other  personal  estate,  or  securities  for  ^.V^' 
money  to  be  laid  out  or  disposed  of  in  the  purchase  of  any 
lands,  tenements,  or  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affecting 
or  to  affect  the  same,  to  or  in  trust  for  any  charitable  uses 
whatsoever,  which  shall  at  any  time  from  and  after  the  said 
24th  day  of  June,  1 736,  be  made  in  any  other  manuer  or 
form  than  by  this  Act  is  directed  and  appointed,  shall  be 
absolutely,  and  to  all  intents  and  purposes,  null  aud 
void."    748. 

This  section  is  much  more  extensive  in  its  terms  than 
the  first  section  :  it  not  only  speaks  of  "  hereditaments.*' 
but  also  of  "  any  estate  or  interest  therein,  or  of  any  charge 
or  incumbrance  affecting  them."  And  it  not  only  speaks 
of  personal  estate  to  be  laid  out  in  the  purchase  of 
hereditaments,  but  also  of  personal  estate  to  be  laid  out  in 
the  purchase  of  "  any  estate  or  interest  therein,  or  of  any 
eharge  or  incumbrance  affecting  the  same."  So  that  to 
understand  the  prohibitions  of  the  Mortmain  Act,  we  must 
take  the  first  section  and  the  third  section,  and  amalgamate 
them  together.     749. 

It  may  be  collected  from  the  preamble  of  the  Act,  that  JJ1^ 
the  objects  sought  to  be  accomplished  by  the  statute  are  Ad?,uttiM 
twofold  :  First,  to  prevent  dispositions  of  lands,  tenements, 
or  other  hereditaments,  or  any  estate  or  interest  therein, 
°r  fny  charge  or  incumbrance  affecting  the  same,  etc.,  to 
8th  uses  that  such  lands,  tenements,  or  other  heredita- 
ments, or  estate  or  interest  therein,  or  charge  or  incurn- 
jrance,  etc.,  could  not  be  alienated.  And  secondly,  to 
prevent  dispositions  tending  to  the  undue  disherison  of 
lawful  heirs.  And  such  being  the  case,  the  true  view 
upou  principle  appears  to  be  that  when  a  testamentary 
disposition  in  favour  of  a  charity  does  not  tend  to  render 
any  lands,  tenements,  or  other  hereditaments,  or  any  estate 
or  interest  therein,  or  any  charge  or  incumbrance  affecting 
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of  the  charity,  and,   as   such,   being   within  the   third  **  lJ;  J-  £» 
section  (a).     754.  

4.  Whether  rightly  or  wrongly,  the  statute  has  been  Money  on 

i  -  tolls,  rates, 

held  to  apply  to  money  secured  on  turnpike  and  canal  railways, 

x  *    J  J  r  and  canals ; 

tolls,  poor  rates,  county  rates,  and  borough  rates,  mortgages  ^^°m 
of  railways  and  canals,  and  duties  payable  to  a  dock  Sjj^ttoii 

j         j  l  /*j  **  /*  *  it  '         ii  SlMUnOBf  Mill 

company;  to  the  profits  arising  from  mooring  chains  in  the  judgment 
river  Thames  ;  to  navigation  shares  in  canals  and  rivers, 
where  they  are  real  estate;  and  to  judgment  debts  due 
to  the  testator  which  in  his  life  had  been  reported  in  a 
creditor's  suit  to  be  an  incumbrance  affecting  the  real 
estate  of  the  debtor  (b).  Although  these  are  interests  in 
or  charges  upon  land  in  a  wide  and  indirect  sense,  yet  it 
may  fairly  be  doubted  whether  they  are  within  the  true 
meaning  of  the  Act  (c) ;  and  consequently  they  form  a 
trap  for  the  unwary  practitioner.     766. 

[It  has,  however,  recently  been  decided,  that  bonds  issued 
as  security  for  money  borrowed  by  commissioners  for  the 
improvement  of  an  estate  under  an  Act  of  Parliament 
(6  Vict.  c.  33),  in  the  form  given  in  the  Schedule  to  the 
Act,  which  were,  in  fact,  mortgages  of  rates  levied  on 
occupiers  of  hereditaments  within  the  limits  of  the  Act,  and 
recoverable  by  distress  on  chattels,  do  not  savour  of  realty 
within  the  meaning  of  the  Mortmain  Act,  but  are  pure 
personalty,  and  that  bequests  of  such  bonds  are  not  void 
under  that  Act  (</).]     766a. 

5.  A  charitable  gift  (not  made  as  required  by  the  statute)  Money  to 
of  money  to  be  expended  in  the  erection  or  repair  of  build-  j^1^6™0' 
ings  is  void,  unless  it  appears  on  the  face  of  the  will  or  bda3^.of 
other  instrument,  or  by  sufficient  extrinsic  evidence,  or  is 

(a)  2  Bop.  Leg.  by  White,  1134  ;  11  Beav.  507,  509  ;  Alexander  v. 

2»  re  LynalV*  Trusts,  L.  R.   12  Brame  (No.  2),  30  Beav.  153. 
CLD.  211.  (<•)  See  infra,  par.  775 — 6. 

(*)  2  Rop.  Leg.  by  White,  1137—  (d)  Jervis  v.  Lawrenre,  L.  R.  22 

•  ;  AMhtam  v.  Lord  Lanqdale,  4  De  Ch.  D.  202. 
:ft.  fc  8m.  402  ;  Walker  v.  Milne, 
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Pr.  II.  T.  8, 
Oh.  2,  k.  6. 


Lien  for 

porch 

money, 


Premium 
for  a  leaae 


fairly  presumable  from  the  nature  of  the  case,  that  it  was 
intended  that  the  money  so  bequeathed  should  be  ex- 
pended on  some  land  then  already  in  mortmain  (a).  766. 

6.  The  lien  of  a  testator  for  the  unpaid  purchase  money 
of  land  which  he  had  contracted  to  sell,  has  been  held  to  be 
an  interest  in  land  under  the  Statute  of  Mortmain,  so 
that  the  purchase  money  will  not  pass  by  his  will  to  a 
charity  (b).    767. 

The  propriety  of  this  decision  may  be  questioned.  It  is 
true  that  the  vendor's  lien  for  the  unpaid  purchase  money 
is  an  interest  in  land  and  a  charge  on  the  land  ;  and  the 
prohibition  of  the  third  section  of  the  statute  expressly 
extends  to  " interests  in  "  and  "charges  on"  land  ;  but 
this  does  not  appear  to  be  the  kind  of  interest  or  charge 
referred  to  by  the  legislature.  The  case  does  not  seem 
within  either  of  the  two  mischiefs  intended  to  be  guarded 
against.  Such  a  disposition  does  not  tend  to  make  the 
land  unalienable,  but  is  itself  founded  in  alienation  :  nor 
does  it  tend  to  the  disinheriting  of  the  heir ;  for  he  has 
been  already  disinherited  by  the  contract  entered  into  by 
the  testator.  If  the  testator  had  actually  received  the 
purchase  money,  he  might  have  bequeathed  it  the  next 
hour  to  a  charity ;  why  should  he  not  have  the  same  power 
over  it,  when  unpaid,  but  due  from  the  purchaser  ?     768. 

However,  Malins,  V.-C.  (to  whom  no  such  considerations' 
were  presented),  assumed  that  the  lien  of  a  testator  foi 
unpaid  purchase  money  is  within  the  Statute  of  Mortmain 


(a)  Prit  chard  x.A  rbovin,  3  Runs. 
456  ;  G-iblett  v.  Habxtm,  3  My.  & 
Keen  517,  529 ;  and  remarks  in 
Ph  ilpott  v.  St.  GeitryS*  Hoxpital,  6 
H.  L.  Cas.  338,  356—6,  368,  360— 
1,  364—6,  370,  374;  Cramp  v. 
Playfort,  4  K.  &  J.  479  ;  Ilopkinx 
v.  Phillip*,  3  Gif.  182  ;  Oretwdl  v. 
Crestcell,  L.  R.  6  Eq.  69  ;  Thornttm 
y.  JOempson,  Kay  692 ;  In  re  Lang- 


hanix  Truxt,  10  Hare  446  ;  In  r 
Wattmntgh'*  Tntxt*.  L.  R.  *  Kc 
272  (a  decision  which  seems  wrong 
see  infra,  par.  769,  note  (^));  I  la  n 
kins  v.  AUrn,  L.  R.  10  Eq.  246 
Pratt  v.  Harrry,  L.  R.  12  Kq.  54- 
/>/  re  (W%  Cojt  v.  Davit',  L.  R. 
Ch.  D.  204. 

(b)  Harruan  v.  UarrUon^  1  Bui  \\ 
to  My.  71.  x 
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Id  that  money  to  be  paid  by  way  of  premium  ^"-J^- 
te  is  in  exactly  the  same  position  as  purchase 
hether    there   was   a  rent    reserved    together 
>remium  or  not  (a).     768a. 
ough  the  Mortmain  Act  does  not  mention  the  Proceed* 

0  of  sale  of 

>equest  of  the  proceeds  of  a  sale  of  land  directed  buld- 
1  to  be  sold,  yet  it  is  settled  that  a  bequest  of 
or  any  part  of  such  proceeds  is  within  the  spirit 
ing  of  the  Act,  and  therefore  void  (b).  In  such 
far  from  the  gift  tending  to  restrain  alienation, 
y  terms  of  the  gift  alienation  is  to  precede  the 
of  the  testator's  bounty.  But  then  such  a  dis- 
mounts to  the  disherison  of  the  heir  by  will,  and 
it  has  been  held  to  be  within  the  prohibitions  of 
b.    769. 

quest  of  money  to  a  society  established  for  assist-  B«<iu«t  to 
mere  of  impropriate  tithes  by  money  payments  ««»■. 
them  to  spiritual  purposes,  is  void  under  the 
Mortmain,  and  is  not  rendered  valid  by  the  stat. 
let.  c.  94,  s.  23  (c).     760. 
a  been  held  that  although  a  deed  of  gift  of  a  secret 

^""^  MMMI*  Vll  f  I  f  It  I 

•e  to  trustees  for  a  charitable  purpose  be  free°flife 

'  x        x  interest  to 

bjection  on  the  face  of  it,  yet  it  is  void  under  «rwitur- 
lain  Act,  if  there  was  any  agreement  or  under- 
unong  the  parties  to  it,  when  it  was  executed, 
ent  of  the  annuity  should  not  be  enforced  during 
he  grantor,  or  if  such  was  his  design  in  executing 
it  design  is  acquiesced  in  by  all  the  parties  (rf). 


ard  v.  Beet  ham.  L.  R.  ltf  Ves.  464  ;  Incorporated  Church 

flOU.  BuiMing  Society  v.  Vole*,  5  D.  M. 

w.v.  Lord  Weymouth,  &  G.  324  ;  Brook  v.  Badley,  L.  R.  4 

*w  y.  Hntton,  14  Ves.  Kq.  106  ;  3  Oh.  Ap.  672  ;  A*hivorth 

ofthrBritiithJfuxcuM  v.  M»nn%  L.  R.  15  Ch.  U.  (Ap.)  363. 
5.  at  8.  595  ;    Watte  v.  (c)  JJentonx .  Lord  John  Manncrg, 

d.  71;  Carrie  v.  Pye,  25  Bcav.  38  ;2D.&  J.  675. 
Page  v.  Leaping /cell,  (d)  Way  v.  Etutt,  2  Drowry  44. 
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oh.1*,!'*,'  *or  ^J'  t'le  &Tst  section  of  the  statute,  deeds  of  gift  for 
charitable  purposes  are  expressly  void,  "  unless  the  same 
be  made  to  take  effect  in  possession  for  the  charitable 
use  intended  immediately  from  the  making  thereof,  and  be 
without  any  agreement  whatever  for  the  benefit  of  the 
donor  or  grantor  or  of  any  person  or  persons  claiming 
under  him  "  (a).     761. 

10.  The  legacy  duty  on  charitable  legacies  given  free  of 
duty  cannot  be  paid  out  of  impure  personalty  (b).     762. 


Legacy 
duty. 


Trusts  for 
the  Univer- 
sities, or  for 
colleges 
therein,  or 
for  Eton, 
Winchester, 
or  West- 
minster. 


Scotch 
property. 


Irish* 
property. 


III.  Exemptions,  or  Cases  not  within  the  Mortmain  Act. 

1.  By  the  4th  section  it  is  provided,  "that  this  Act 
shall  not  extend,  or  be  construed  to  extend,  to  make  void 
the  dispositions  of  any  lands,  tenements,  or  hereditaments, 
or  of  any  personal  estate  to  be  laid  out  in  the  purchase  of 
any  lands,  tenements,  or  hereditaments,  which  shall  be 
made  in  any  other  manner  or  form  than  by  this  Act  is 
directed,  to  or  in  trust  for  either  of  the  two  Universities, 
or  any  of  the  colleges  or  houses  of  learning  within  either 
of  the  said  Universities,  or  to  and  in  trust  for  the  colleges 
of  Eton,  Winchester,  or  Westminster,  or  any  or  either  of 
them,  for  the  better  support  and  maintenance  of  the 
scholars  only  upon  the  foundations  of  the  said  colleges  of 
Eton,  Winchester,  or  Westminster."     763. 

2.  By  the  6th  section,  the  Act  is  not  to  extend  to 
Scotland.     764. 

3.  Nor  does  it  extend  to  Ireland.  But  by  the  stat. 
7  «fc  8  Vict.  c.  67,  8.  16,  it  is  enacted,  "That  after  the 
commencement  of  this  Act,  no  donation,  devise,  or  be- 
quest for  pious  or  charitable  uses  in  Ireland  shall  be  valid 
to  create  or  convey  any  estate  in  lands,  tenements,  or  here- 
ditaments for  such  uses,  unless  the  deed,  will,  or  other 


{a)  See   Fisher  v.   Brierlty,  1  (b)  Wilkinson  v.  Jiarbtr,  L.  K. 

D.  F..o;  J.  643  ;  10  H.  L.  Cas.  169.       U  Eq.  96. 
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instrument  containing  the  same  shall  bo  duly  executed  ^lfl, 
three  calendar  months  at  the  least  before  the  death  of  the 
person  executing  the  same,  and  unless  every  such  deed  or 
instrument,  not  being  a  will,  shall  be  duly  registered  in 
the  office  for  registering  deeds  in  the  city  of  Dublin  within 
three  calendar  months  after  the.  execution  thereof."  766. 

4.  The  Mortmain  Act  does  not  apply  to  India  or  the  colonial 

r  l    "  property. 

West  Indies  (a).  Nor  does  it  apply  to  our  colonies,  where 
there  is  no  express  legislative  enactment  in  this  country, 
that  it  shall  apply  to  them.  And  it  does  not  apply  to 
Hew  South  Wales,  notwithstanding  the  stat.  9  Geo.  4, 
o.  83,  s.  24  (£).     766. 

5.  Where  trustees  are  not  required  or  directed  to  invest  Dwcretum- 

_  #  t  ary  invest- 

in  real  estate  money  bequeathed  to  charity,  but  it  is  merely  meIlt- 
X eft  to  their  discretion  to  do  so  or  not,  the  bequest  has  been 
Supported,  upon  the  principle  that  the  trustees  ought  not 
'to  be  permitted  to  exercise  that  discretion  to  the  prejudice 
<^f  legatees  (c).     And  where  residuary  personal  estate,  in- 
cluding impure  personalty,  is  bequeathed  to  trustees,  upon 
t^TUst  to  divide  the  same  among  such  charities  in  England 
cm  they  in  their  sole  and  uncontrolled  discretion  shall  think 
firoper,  it  is  equivalent,  as  to  the  impure  personalty,  to  a 
gift  to  charities  exempt  from  the  Mortmain  Act,  to  be 
Selected  by  the  trustees,  and  therefore  a  valid  gift  for  such 
H,  purpose  (rf).     And,  k  fortiori,  the  bequest  is  valid  where 
there  is  a  direction  that  the  trustees  shall  have  regard  to 


(a)  Tudor'B  Lead.  Ca.  in  Conv. 

438. 

(ft)  Wicker  v.  Hume,  14  Beav. 
524  ;  1  D.  M.  &  G.  606 ;  7  H.  L. 
Cm.  124. 

(O  2  Rop.  Leg.  by  White,  1145  ; 
Carter  t.  Green,  3  K.  &  J.  691  ; 
University  of  London  v.  Yarrow,  1 
D.  k  J.  74,  81  ;  Mayor  of  inter- 
sham  y.  Ryder,  18  Beav.318;6D.  M. 
JcG.  360:  Graham  v.  Paternoster, 


31  Beav.  30;  JRe  Beaunumfs  Trust*, 

32  Beav.  191  ;  Tut  hum  v.  Drnm- 
maud.  12  W.  K.  620;  Wilkinson  v. 
Barber,  L.  R.  14  Eq.  96. 

(rf)  Lrtvi*  v.  Alleuby,  L.  B.  lOEq. 
668.  In  thin  case  the  bequest  was 
made  by  a  codicil  to  a  will  by  which 
the  testator  gave  charitable  legacies 
to  be  paid  out  of  such  part  of  his 
personal  estate  as  might  by  law  be 
iKiqaeathed  fnrehuritublu  purjMises. 
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Pt.  II.  T.  8, 
Oh.  2,  s.  5. 


Devise  by  a 
freeman  of 
London. 


Melioration 
of  lands  in 
mortmain, 
or  building 
upon  them. 


Charitable 
endow- 
ment*, gifts 
to  the  In- 
corporated 
Church 
Building 
Society, 
and  esta- 
blishment 


the  application  thereof  being  consistent  with  the  laws  in 
force  (a).    767. 

6.  It  would  seem  from  Middieton  v.  Cator  (A),  that  by 
the  castom  of  London,  a  freeman  of  London  may  devise  in 
mortmain  land  within  the  city.     768. 

7.  Bequests  may  be  made  of  money  to  be  applied  simply 
in  melioration*  of  lands  in  mortmain,  or  for  building  upon 
them  (c).  And  hence  a  legacy  for  building  a  parsonage 
house  is  not  within  the  Mortmain  Act,  if  there  is  land 
belonging  to  the  living  upon  which  a  house  may  be  built  (rf). 
And  so  if  a  bequest  is  made  to  the  trustees  of  a  dissenting 
chapel  in  a  certain  town  or  parish,  to  be  applied  towards 
the  erection  of  a  new  chapel  there,  and  land  in  that  town  or 
parish  is  duly  vested  in  trustees  at  the  date  of  the  will,  on 
which  a  new  chapel  could  be  built  in  substitution  for  the 
old  one,  the  bequest  is  valid  (e).  In  the  case  of  Adnam  v. 
Cole  (f) ,  it  was  held  that  the  gift  of  money  to  arise  from  the 
sale  of  chattels  real  for  the  purpose  of  building  an  organ 
gallery  and  purchasing  an  organ  for  the  parish  church,  was 
within  the  statute  and  void.  But  the  point  was  not  argued, 
and  the  decision  was  clearly  wrong.     769. 

8.  Where  a  testator  directs  his  executors,  as  opportunity 
may  offer,  to  apply  such  part  or  parts  of  the  residue  of  his 
personal  estate  as  may  be  legally  applied  to  such  purposes, 
in  the  endowment  of  district  churches  or  chapels,  in 
jiopulous  parishes,  such  a  gift  is  good,  regarded  as  a  gift 


(a)Drnt  v.  A  llcroft,  30  Beav.  335. 

(ft)  4  B.C.  <\  410. 

(r)  2  Rop.  Leg.  by  White.  1165 ; 
Carter  v.  Grrvn,  3  K.  k  J.  591. 

(</)  Stiorll  v.  Crnot-Read.  L.  R. 
3  Eq.  60. 

(O  Booth  v.  Carter.  L.  R.  3  Eq. 
757.  V.-C. MaUn*,\nRe  Watmough'* 
TrwiU,  L.  R.  8  Eq.  272,  declined  to 
follow  this  case,  and  decided  the  con- 
trary. The  author  conceives  that 
the  view  taken  by  the  very  learned 


Vice- Chancellor  was  wrong,  as  a 
gratuitous  disappointment  of  the 
testator's  bounty,  and  as  repugnant 
to  the  principle  that  a  testator  is 
prcMimed  to  intend  that  which  is 
consonant  to  law.  rather  than  the 
reverse,  and  to  the  principle  ut  re* 
magi*  rahat  quamprrrat.  The  true 
rule  (the  author  conceives)  is  that 
stated  in  par.  756. 
(/)  ft  Beav.  353. 
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in  favour  of  existing  churches  or  chapels,  if  not  when  ^x J*  J*  J; 

made  in  favour  of  churches  or  chapels  to  be  hereafter  ofaschool 

built  (a).    And  so  a  bequest  of  money,  for  the  enlargement  orhOBi>it*1- 

of  a  parish  church,  is  good  (b).     And  so  a  bequest  for 

"  the  foundation  of  a  charitable  endowment  "  is  not  within 

the  statute  (c).     And  a  bequest  of  a  sum  of  money  to 

"The  Incorporated  Society  for  Promoting  the  Enlargement, 

Building,  and  Repairing  of  Churches  and  Chapels"  is  good, 

inasmuch  as  it  is  held  that  the  society  has  no  power  to 

purchase  lands  (rf).     But  a  "  bequest  for  the  purpose  of 

establishing  a  hospital,"  without  negativing  an  intention 

that  the  money  should  be  applied  in  building  at  all,  or 

otherwise  than  on  land  already  in  mortmain,  is  void ;  as 

the  erection  of  a  building  is  essential  to  a  hospital  (e).     A 

bequest  for  the  establishment  of  a  school  may  be  either 

void  or  not,  according  to  circumstances.     If  there  was  an 

intention  that  any  part  of  the  money  should  be  expended 

in   building   on   land   not   already   in   mortmain,    it    is 

Void  (f).     But  a  gift  by  will  of  money  to  trustees  to  be 

Applied  in  "  supporting  "  or  "  founding  "  a  school  is  good 

a*  an  alternative   trust ;     for  the  "  support "  does   not 

necessarily  involve  the  acquisition  of  any  lands,  tenements, 

or  hereditaments  (g).     770. 

9.  Policies  of  assurance  are  not  so  connected  with  land  Poisd**. 
a*  to  be  within  the  Mortmain  Act,  although  the  assets  of 

the  assurance  companies,  out  of  which  the  amount  assured 
is  to  be  paid,  consist  partly  of  real  estates  (A).     771. 

10.  Arrears  of  rent  are  not  an  estate  or  interest  in  land  Arreawof 

rent. 

(a)  Edward*  v.  Ball,  6  D.  M .  &  G.       600. 

74.  (f)Att.- Gen.  v.  Williams,  2  Cox 

(b)  Br  Haivken'x  Trust*,  33  Beav.       387 ;  ^t  tt.-  Gen.  v.  Hull,  9  Hare  647 : 
570.  Long*taff  v.  Bennuan,  1  Drewry  28 ; 

{e)  Salvsbvry  v.  Denton,  3-  K.  &  HanUhorne  v.  JW<?/w>&w»,26Beav.58. 

J.  529.  (g)  In   re    Hcdgman,  Morlcy  v. 

[d)  The    Incorporated    Society,  Crojrtm,  L.  R.  8  Ch.  D.  166. 

rtc,  v.  Burttm,  3  D.  M.  &  G.  120.  (//)  March  v.  Att.-Gen.,  .">  Beav. 

{e)  Dunn  v.  Bovona**,  I  K.  &  J.  431. 
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ch"*  l'&'  Wl^n  ^e  Mortmain  Act  (a).    Nor  is  an  apportioned  part 

of  rent  np  to  the  testator's  death  (b).     772. 
Devi«  for        11.  If  real  estate  is  devised  to  a  vicar  and  churchwardens 

certain  poor 

famiiie.       an<j  their  successors,  and  certain  other  trustees,  their  heirs 

named.  7  ' 

and  assigns,  upon  trust  to  distribute  the  rents  and  profits 
annually,  on  a  certain  day,  amongst  certain  families 
named,  according  to  their  circumstances,  as  in  the  opinion 
of  the  trustees  they  might  need  such  assistance,  this  is  a 
beneficial  devise  to  objects  who  may  lawfully  take  land  by 
devise,  and  therefore  not  void  within  the  Statute  of  Mort- 
main (c).     773. 

Railway  12.  Such  debentures  in  a  trading  company  as  are  mort- 

1™"  gages,  are  not  within  the  Act  (d).    774. 

sham  in  a        13.  Shares  in  a  company  are  not  within  the  Mortmain 
Act.     And  this  is  the  case  even  where  it  may  happen  that 
all  their  property  may  at  any  given  time  consist  of  real 
estates  or  chattels  real,  if  by  the  Act  of  Parliament  or  by 
the  deed  by  which  the  company  was  established,  the  shares 
are  declared  to  be  personal  estate,  or  if  the  right  of  the 
shareholder  is  merely  a  right  to  call  for  his  share  of  the 
profits,  and  not  for  a  specific  part  of  the  land  itself.     Thus 
it  has  been  very  properly  held  that  the  Act  does  not  extend 
to  shares  in  a  gas-light  and  coke  company,  or  in  a  dock 
company,  or  in  a  waterworks  company,  or  in  a  railway  or 
canal  company,  or  in  a  banking  company,  even  though  un- 
incorporated, and  though  its  assets  consisted  of  real  estate 
and  mortgages,  or  in  a  mining  company  where  the  interesi 
of  the  shareholders  is  limited  to  the  profits,  or  in  a  lane 
company  or  society  for  purchasing  or  improving  land 
and  selling  or  letting  the   same,  or  for   raising  fund 

(«)  Edward*  v.  Hall,  6  D.  M.  &  (</)  Ashton  v.  Lord  Lang  dale, 

G.  74 ;  Malm*.  V.-C,  in  Shepheard  De  G.  &  Sm.  402 ;  Holdwnorth  u 

v.  Berth*  m,  L.  R.  6  Ch.  D.  699.  Davenport,  L.  R.  3   Ch.  D.   18^\\ 

(ft)  Thorn**  v.  Unwell,  L.   R.  18  In  re  MitckrlV*  Estate,  Mitchell  >* 

Eq.  198,  204.  Moberly,  L.  R.  6  Ch.  D.  6">5. 

(c?)  Liley  v.  Hey,  1  Hare  580. 
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for  enabling  each  of  the  subscribers  to  buy  houses  or^L"  T?» 
lands  (a).     776.  

Tlie  truth  is,  a  share  in  a  company,  where  it  is  not  real 
estate,  though  it  may  savour  of  the  realty,  is  not  like  the 
share  in  lands  of  a  tenant  in  common,  but  it  is  practically 
and  virtually  a  mere  share  in  pure  personalty.  It  is  prac- 
tically and  virtually  a  mere  share  in  the  profits  of  the 
undertaking  for  the  purposes  of  which  the  company  was 
established,  while  the  company  continues  to  exist,  attended 
with  a  right  to  participate  in  the  proceeds  of  the  sale  of 
the  aggregate  property,  whatever  it  be,  in  the  contingent 
event  of  the  company  being  dissolved.  A  share  is  an 
entire  thing ;  and  if  it  is  a  share  in  a  company  the  pro- 
perty of  which  is  partly  real  and  partly  personal,  in  pro- 
portions which  cannot  be  determined,  it  is  impossible  to 
say  that  such  a  share  is  real  property  which  devolves  upon 
the  heir.  And  even  if  it  is  a  share  in  a  company  the  pro- 
perty of  which  consists  entirely  of  real  estate,  yet  if,  by 
the  Act  of  Parliament  or  deed  whereby  the  company  was 
established,  the  shares  are  declared  to  be  personal  estate, 
such  shares  are  then  practically  and  virtually  shares  in 
pure  personalty.     776. 

14.  Where  a  covenant  is  entered  into,  that  the  cove-  p0?"""^ 

7  to  invest 

nartor,  or  his  executor  after  his  decease,  would  invest  a  SSSS 


on 
charitabU 
trusts. 


(a)  2  Bop.  Leg.  by  White,  1179 ; 
Hayter  v.  Tucker,  4  K.  &  J.  243  ; 
Tkcmpton  v.  Thompgtm,  1  Coll.  C. 
C.381;  Sparling  v.  Parker,  9  Beav. 
457;  Hilton  v.  Giravd,  1  De  Gex  & 
Sm.  183  ;  Walker  v.  Milne,  11  Beav. 
607;  A  xhtony.  Lord  Lang  dale  ,ADq 
G.  &  Sm.  402 ;  Myers  v.  Perigal,  2 
D.  M.  &  G.699,  overruling  Tomlin- 
**n  v.  Tomlinson,  9  Beav.  469 ;  and 
Mnardt  v.  Hall,  6  D.  M.  k  G.  74, 
overruling  Ware  v.  Cumber  lege.  20 
Bear.  603 ;  Lirdey  v.  Taylor,  1  Gif . 
67 ;  2  D.  F.  &  J.  84 ;  Entwistle  v. 

▼OL.L, 


Darix,  L.  R.  4  Eq.  272;  Attree  v. 
ITawe,  L.  R.  9  Ch.  D.  (Ap.)  337. 
In  Morrix  v.  Glynn,  27  Beav.  218, 
it  was  held  that  shares  in  a  mining 
company  are  within  the  Act ;  and 
though  this  would  seem  clearly  op- 
posed to  authority  and  principle 
(see  1  Jarm.  Wills,  3rd  ed.206,  and 
remarks  of  V.-C.  Wood,  in  L.  R.  4 
Eq.  275),  yet  it  would  be  only  pru- 
dent to  devote  such  property  to 
charitable  objects  privileged  from 
exemption  from  the  Act. 
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'ci."'  I'*  8Um  °f  money  upon  charitable  trusts,  such  a  covena 

invalid,  as  within  the  Mortmain  Act  (a).     777. 
B«iu«t  as        15.  A  bequest  to  a  person  on  condition  that  he  co 

an  induce-  ... 

b*1*  ulud*  *am*  ^°  a  C^ar^y  ^8  void,  as  in  effect  a  giving  of  m 
into: mort-    ^  be  laid  out  in  the  pUrchase  of  lands  (b).    But  with 

exception,  a  bequest  for  a  charity  is  not  void,  mi 
because  it  may  be  so  given  as  to  lead  others  to  bring  1 
land  into  mortmain.  And  hence,  where  a  testator  din 
that  if  any  person  within  a  certain  time  should  give  a 
able  piece  of  land  as  a  site  for  almshouses,  his  execi 
should  pay  the  trustees  a  sum  of  money  for  the  purpc 
the  charity,  but  so  that  the  said  sum  of  money,  noi 
part  thereof,  should  not  be  applied  in  or  towards 
purchase  of  any  lands ;  it  was  very  properly  decided  b 
House  of  Lords  that  the  bequest  was  good  (c).  Am 
where  a  legacy  is  bequeathed  in  trust  to  apply  the 
deuds  towards  the  maintenance,  support,  and  carryii: 
of  a  school  to  be  established  in  a  certain  parish,  wit 
express  direction  that  the  said  sum  shall  not,  nor  shal 
part  of  it,  be  applied  in  the  purchase  of  land  or  in  the 
chase  or  erection  of  buildings,  the  testator  stating  his  e: 
tation  that  other  persons  will  at  their  expense  pun 
the  necessary  land  and  buildings  for  the  above-ni 
purpose ;  such  bequest  is  valid,  on  the  ground  that  it  i 
illegal  to  encourage  others  to  do  what  the  Act  dec 
may  be  done  legally  in  a  manner  thereby  prescribec 
778. 

It  has  been  justly  remarked,  "  It  is  no  doubt  the 
of  the  Courts  so  to  construe  statutes  as  to  suppresi 


(a)  Jeffries  v.  Alexander,  8  H.  L.  (r)  Philpott  v.  St.  George 

Cfcs.  594,  reversing  decision  of  the  pltal,  21  Beav.  134;  6  H.  I 

Lord's  Justices,  8.  C,  nom.  Alex-  338,  349,  350;    Chamberla 

under  v.  Brame,  7D.M.&  U.  525;  Erockett,  L.  R.  8  Cb.  Ap.  20 

Fox  v.  Lownds,  L.  R.  19  Eq.  453.  (d)  Cbrwod  v.  Thompson,  1 

(&)  Att.-Ge*.  v.  Duties,  9  Ves.  Gil  409. 
636. 


OF   CHARITABLE   TRUSTS.  339 

mischief  against  which  they  are  directed,  and  to  advauce  ^'.V  J- ?■ 
the  remedy  which  they  are  intended  to  provide  ;  but  it  is  ~ 

oue  thing  to  construe  the  words  of  a  statute,  and  another 
to  extend  its  operation  beyond  what  the  words  of  it  ex- 
press "  (a).  " Prohibitory  statutes"  (observes  Lord  Cran- 
worth,   C.)  "prevent  you  from  doing  something  which 
formerly  it  was  lawful  for  you  to  do  ;  and  whenever  you 
can  find  that  anything  that  is  done  is  substantially  that 
nrhich  was  prohibited,  I  think  it  is  perfectly  open  to  the 
Court  to  sav  that  it  is  void — not  because  it  comes  within 
the  spirit  of  the  statute,  or  tends  to  effect  the  object  which 
the  statute  meant  to  prohibit,  but  because,  by  reason  of  the 
true  construction  of  the  statute,  it  is  the  thing,  or  one  of 
the  things  actually  prohibited  "  (b).     779. 

16.  Where  a  devise  or  bequest  is  made,  which  on  the  Devise  or 

...        bequest 

face  of  it  appears  to  be  an  absolute  gift,  but  was  in  reality  Jjjjjj^, 
made  in  confidence  that  the  property  would  be  devoted  l^*1*0* 
to  a  charitable  purpose,  such  a  disposition  is  good  as  an 
absolute  gift,  which  the  devisee  or  legatee  may  devote  to 
that  purpose  or  not,  as  he  may  choose,  even  though  the 
real  intention  of  the  testator  may  be  expressed  by  some 
letter  or  paper  accompanying  the  will,  and  even  though  the 
devisee  or  legatee  knew  in  the  testator's  lifetime  that  the 
testator  wished  to  devote  his  property  to  that  purpose,  and 
though  after  the  testator's  death  the  devisee  or  legatee 
admits  that  he  intends  to  devote  to  it  the  property  devised 
or  bequeathed ;  unless  he  knew  in  the  testator's  lifetime 
that  the  property  was  devised  or  bequeathed  witli  that 
intent,  and  either  directly  or  indirectly,  by  words,  or  by 
silence  or  otherwise,  agreed  with  the  testator  to  carry  it 
into  effect  (c).    And  wherea  devise  was  made  to  twoper- 

(«)  Lord  Justice  Turner,  7  D.  M.  H.  L.  Cas.  349.  See  also  remarks  of 
fc  6. 589.  Lord  Brougham,  S.  0.  363. 

(ft)  Lord  Oranworth.  C.t  in  Phil-  (r)  Lornax  v.  Ripley,  3  Sm.  &  Gif. 
p*t  t.  St.    George's  Hospital,  6      48  ;  Wallgrave  v.  Tebb*.  2  K.  &  J. 

Z2 
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ch."', I:*'.  80l,s  m  teuauts  in  common,  and  the  memorandum  which 
expressed  the  charitable  intent  was  read  to  one  devisee 
by  the  testator,  but  was  unknown  to  the  other  devisee 
until  after  the  testator's  death,  the  gift  to  the  former  was 
affected  by  a  trust,  while  the  gift  to  the  latter  was  not  (a). 
780. 

In  these  cases,  it  will  be  perceived,  the  Court  gave 
effect  to  the  Mortmain  Act,  by  giving  the  property  to  the 
devisee  absolutely,  and  leaving  him  to  devote  it  to  charita- 
ble purposes  or  not,  as  he  might  choose,  where  the 
devisee  did  not  directly  or  indirectly  agree  so  to  apply 
it.  But  it  would  not  seem  wise  to  recommend  the  adop- 
tion of  such  an  expedient  where  there  is  any  equally 
important  charitable  use  to  which  the  property  may  be 
legally  devised,  and  to  which  the  testator  may  be  willing 
to  devote  it.  For  a  devise  made  to  a  person  in  terms 
which  on  the  face  of  them  import  an  absolute  gift,  but  in 
reality  made  for  a  charitable  purpose,  is  almost  sure  to 
lead  to  litigation  :  the  devisee  is  almost  sure  to  be  inter- 
rogated in  the  action  as  to  whether  he  did  not  know  of  the 
devise  and  the  object  of  it  in  the  testator's  lifetime,  and 
whether  he  did  not  directly  or  indirectly  agree  to  give 
effect  to  it.  And  with  many  there  would  be  a  risk  of 
their  not  devoting  the  property  to  the  purpose  intended. 
And  in  all  cases  there  would  be  a  risk  of  the  devisee  not 
surviving  the  testator,  or  not  surviving  him  long  enough 
to  effect  the  charitable  purpose,  and  of  the  property  de- 
volving on  trustees,  infants,  or  others,  who  either  could 
not  or  would  not  effect  that  purpose.     781. 

Exemption       17.  By  the  stat.  43  Geo.  3,  c.  108,  dispositions  of  real 

by  other 


statutes. 


313  ;  Lee  v.  Ferrers,  Id.  357  ;  Mo**  Dunrutt,  L.  11.  8  Oh.  D.  430. 
v.  Cooper,  1  Johns.  &  Hem.  352  ;  (a)  Lee  v.  JfWrer*,2  K.&  J.  357; 

Jone*  v.  Badley,  L.  R.  3  Eq.  635  ;  sec  also  Carter  v.  Green,  3  E.  &  J. 

Id.  3  Ch.  Ap.  362  ;   Spring ett  v.  591 ;  Baldwin  v.  Baldwin,  22  Bear. 

Jeningx,  L.  R.  10  Eq.  488 ;  affirmed,  413,  419  ;  Uowbotham  y.  Dunnett 

L.  R.  Oh.  Ap.  333  ;  Rotcbotkum  v.  L.  R.  8  Oh.  D.  430. 
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and  personal  estate  by  deed  enrolled  according  to  the  stat.  **'  li' T'?' 

27  Hen.  8,  c.  16,  or  by  will,  to  "the  Governors  of  the 

Bounty  of  Queen  Anne "  and  their  successors,  for  the 
augmentation  of  the  maintenance  of  the  clergy ;  by  the 
stat.  6  &  7  Vict.  c.  37,  s.  22,  extended  by  the  stat.  14  & 
15  Vict.  c.  97,  ss.  8,  24,  dispositions  of  real  and  personal 
estate  by  deed  enrolled  according  to  the  stat.  27  Hen.  8, 
c.  16,  or  by  will,  to  "  the  Ecclesiastical  Commissioners  for 
England"  and  their  successors,  for  or  towards  the  en- 
dowment or  augmentation  of  the  income  of  the  clergy, 
or  for  or  towards   providing   or   repairing   any  church 
or  chapel;  by  the  stat.  10  Geo.  4,  c.  25,  s.  37,  and  the 
local  Act  4  Will.  4,  c.  38,  s.  1,  dispositions,  by  will  or 
otherwise,  of  real  and  personal  estate  to  "the  Commis- 
sioners of  Greenwich  Hospital,"  and  to  "  the  President, 
Vice-President,  Treasurers,  and  Governors  of  St.  George's 
-Hospital "  (with  a  limit  to  the  value  of  real  estate  to  be 
leld  by  St.  George's  Hospital,  namely  £20,000  per  annum), 
mre  exempted  from  the  operation  of  the  Mortmain  Act. 
-And  by  other  public  and  general  and  local  Acts  disposi- 
tions by  will  or  otherwise,  in  favour  of  other  religious, 
charitable,  and  public  objects,  are  also  exempted  (a). 
•782. 

By  the  stat.  31  &  32  Vict.  c.  44,  it  is  enacted,  that  "  all 
alienations,  grants,  conveyances,  leases,  assurances,  surren- 
ders, or  other  dispositions,  except  by  will,  bon&  fide  made 
^fter  the  passing  of  this  Act,  to  a  trustee  or  trustees,  on 
T^ehalf  of  any  society  or  body  of  persons  associated  together 
for  religious  purposes,  or  for  the  promotion  of  education, 
surts,  literature,  science,  or  other  like  purposes,  of  land%  for 
the  erection  thereon  of  a  building  for  such  purposes  or  any 

[a)  8ee  Stamp's  Index  to  the  146  ;  Shelf ord  on  Mortmain,  240 

Statute  Law  of  England,  tit.  "Mort-  — 266.      Aa  to    Roman    Catholic 

main";lJarm.  WUls,  2nded.  197  Charities,  see    23    &    24  Vict.  c. 

-198  ;  Boyle  on  Charities,  136—  134. 
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^jh"'  I" ».'  °^  ^em,  or  whereon  a  building  used  or  intended  to  be  used 
for  such  purposes  or  any  of  them  shall  have  been  erected, 
shall  be  exempt  from  the  provisions  of  an  Act  passed  in 
the  ninth  year  of  the  reign  of  King  George  the  Second,  and 
intituled  '  An  Act  to  restrain  the  Disposition  of  Lands 
whereby  the  same  become  unalienable,'  and  also  from  the 
provisions  of  the  second  section  of  an  Act  passed  in  the 
twenty-fourth  year  of  the  reign  of  her  present  Majesty, 
intituled  l  An  Act  to  amend  the  Law  relating  to  the  Con- 
veyance of  Land  for  Charitable  Uses ' :  provided  that  such 
alienation,  grant,  conveyance,  lease,  assurance,  surrender,  or 
other  disposition  shall  have  been  really  and  bona  fide  made 
for  a  full  and  valuable  consideration  actually  paid  upon  or 
before  the  making  of  such  alienation,  grant,  conveyance, 
lease,  assurance,  surrender,  or  other  disposition,  or  reserved 
by  way  of  rent,  rent-charge,  or  other  annual  payment,  or 
partly  paid  and  partly  reserved  as  aforesaid,  without  fraud 
or  collusion,  and  provided  that  each  such  piece  of  land 
shall  not  exceed  two  acres  in  extent  or  area  in  each  case  " 
(s.  1 ).    783. 

"  Provided  always,  that  the  trustee  or  trustees  of  any 

deed  or  instrument  by  which  any  such  alienation,  grant, 

conveyance,  lease,  assurance,  surrender,  or  disposition  shall 

have  been  made,  or  the  trust  thereof  declared,  may,  if  he 

or  they  shall  think  fit,  at  any  time  cause  such  deed  or 

instrument  to  be  enrolled  in  Her  Majesty's  High  Court 

of  Chancer}'  "  (s.  2).    784. 

some  It  is  important  to  observe  that  in  some  cases  where 

"niyYcemie  statutes  enable  corporate  bodies  to  take  and  hold  lands, 

mortmain,    this  is  merely  equivalent  to  a  licence  from  the  Crown  to 

without  J       L 

enabling      ]l0i(j  jn  mortmain,  and  does  not  enable  them  to  take  bv 

none*  to  7  • 

JJUJU"    devise  or  in  any  other  manner  than  that  prescribed  by 
MortmSfi    the  stat.  9  Geo.  2,  c.  36  (a).     But  where  a  charity  is 


Act. 


(a)  1  Jarni.  Wills,  2nd  ed.  198  ;      gent  Blind,  L.  R.  11  Eq.  1 ;  Chrrter 
Nether*ole  v.  School  for  the  IndU      v.  Charter,  L.  R.  12  Eq.  444 ;  Luch- 
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empowered  by  an  Act  of  Parliament  to  acquire,  hold,  and  ** 'J-  *•*» 

retain  realty  or  personalty  savouring  of  realty,  by  will,  gift, 

purchase,  or  otherwise,  this,  of  course,  is  tantamount  to 
giving  any  one  power  to  devise  or  bequeath  such  property 
to  the  charity  (a).    786. 


IV.  Provisions  of  the  Statutes  24  Viet.  c.  9 ;  25  &  26 
Vict.  c.  17  ;  26  8f  27  Vict.  c.  106  ;  27  Vict.  c.  13 ; 
29  ^  30  Vict.  c.  57  ;  31  <f  32  Vict.  c.  44,  s.  3  ;  33  <f 
34  Vict.  c.  34  ;  and  35  ^  36  Vict.  c.  24. 

By  the  24  Vict.  c.  9,  after  reciting  the  Mortmain  Act,  and  No  future 

°  assurance 

the  Stat.  9  Geo.  4,  c.  85,  it  is  enacted  as  follows :  "  No  deed  Jy***^ 

7  7  Die  11BCH 

or  assurance  hereafter  to  be  made  for  any  charitable  uses  ^ 


to  be  void 
retuton 


raft  v.   PridJiam,  L.  R.  6  Ch.  D. 
(Ap.)  205. 

Without  supposing  that  there  are 
many  who  are  indifferent  to  the 
claims  of  Christian  and  philan- 
thropic institutions,  there  are  some 
excellent  persons  who  are  so  im- 
pressed with  the  duty  of  liberally 
contributing  to  these  institutions  in 
their  lifetime,  that  they  are  apt  to 
look  with  no  favour  upon  testament- 
ary dispositions  for  charitable 
objects.  But  this  is  only  one  of 
numerous  cases  in  which  a  great 
appreciation  of  one  thing  very  im- 
properly induces  a  disparagement  of 
other  things.  Again,  there  are  those 
who  think  that  there  is  a  great 
danger  of  a  testator's  neglecting  the 
claims  of  kindred,  in  the  delusive 
hope  that  by  giving  to  charities 
what  he  can.no  longer  retain,  he  will 
further  his  highest  interests.  Few, 
however,  in  our  own  communion 
are  so  ignorant  or  misguided  in  the 
present  day  as  to  become  the  sub- 
jects of  such  a  delusion.  And  many 
are  the  cases  in  which  a  testator  has 
no  relations  for  whom  he  is  under 
any  natural  or  moral  obligation  to 


provide.  Many  are  the  cases  in 
which  a  testator  has  no  relations 
but  those  whom  he  considers  to  be 
utterly  unworthy  of  his  bounty. 
Many  are  the  cases  in  which  a  tes- 
tator has  no  nearer  relations  but 
those  who  are  sufficiently  provided 
for.  And  many  are  the  cases  in 
which  he  has  quite  enough  to  enable 
him  to  make  a  provision  for  his 
near  relations,  and  yet  to  promote 
the  cause  of  those  institutions  which 
are  the  glory  of  this  land.  And  in 
such  instances  it  is  important  that 
the  solicitor  (who  may  be  required 
to  prepare  a  will  at  the  last  moment 
and  without  any  opportunity  of 
looking  at  a  book)  should  have  in 
his  mind  some  of  the  principal 
charitable  objects  which  are  privi- 
leged with  statutory  exemptions 
from  the  operation  of  the  Mortmain 
Act  ;  and  that  he  should  accuratelv 
know  what  description  of  property 
cannot  be  made  the  subject  of  tes- 
tamentary dispositions  in  favour  of 
charities  which  arc  not  so  privi- 
leged. 

(a)  Perring  v.  Trail,  L.  R.  18  Eq. 
88. 
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^jh.H'I's.'  whatsoever  of  any  hereditaments  of  any  tenure  what- 
«r  not  being  80ever>  or  °f  auy  estate  or  interest  therein,  shall  be 
Jj^5aidr  deemed  to  be  null  and  void  within  the  meaning  of  the 
^ paeons,  grg^pgQi^d  Act  jjy  reason  of  such  deed  or  assurance  not 

for  want  of  being  indented,  or  not  purporting  to  be  indented,  nor  by 
reason  of  such  deed  or  assurance,  or  any  deed  forming 
part  of  the  same  transaction,  containing  any  grant  or 
reservation  of  any  peppercorn  or  other  nominal  rent,  or 
of  any  mines  or  minerals,  or  easement,  or  any  covenants 
or  provisions  as  to  the  erection,  repair,  position,  or  descrip- 
tion of  buildings,  the  formation  or  repair  of  streets  or 
roads,  drainage  or  nuisances,  or  any  covenants  or  pro- 
visions of  the  like  nature  for  the  use  and  enjoyment  as 
well  of  the  hereditaments  comprised  in  such  deed  or 
assurance  as  of  any  other  adjacent  or  neighbouring  here- 
ditaments, or  any  right  of  entry  on  non-payment  of  any 
such  rent,  or  on  breach  of  any  such  covenant  or  provision 
or  any  stipulations  of  the  like  nature  for  the  benefit  of  the 
donor  or  grantor,  or  of  any  person  or  persons  claiming 
under  him,  nor  (in  the  case  of  any  such  assurance  of 
hereditaments  of  copyhold  or  customary  tenure,  or  of  any 
estate  or  interest  therein)  by  reason  of  the  same  not 
being  made  by  deed,  nor  in  the  case  of  such  assurances 
made  bond,  fide  on.  a  sale  for  a  full  and  valuable  considera- 
tion, by  reason  of  such  consideration  consisting  wholly  or 
partly  of  a  rent,  rent-charge,  or  other  annual  payment 
reserved  or  made  payable  to  the  vendor  or  to  any  other 
person  with  or  without  a  right  of  re-entry  for  non- 
payment thereof:  provided  always,  that  in  all  reservations 
authorised  by  this  Act  the  donor,  grantor,  Or  vendor 
shall  reserve  the  same  benefits  for  his  representatives 
as  for  himself"  (s.  1).     786. 

where  "  Iu  all  cases  where  the  charitable  uses  of  any  deed 

charitable  J 

^j^*ny  or  assurance  hereafter  to  be  made  for  conveyance  of 
any  hereditaments  for  any  charitable  uses  shall  be  declared 
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by  any  separate  or  other  deed  or  instrument,  it  shall  not  be  ^  l\-  £58' 
necessary,  for  the  purposes  of  the  first-recited  Act  or  of  this  are(3[ecja^e7 
Act,  to  enrol   such   deed  or  assurance  for  conveyance,  ^piSSta  or 
but    every    such    deed    or    assurance    for    conveyance  atnSneit, 
shall  nevertheless   be   absolutely  null  and   void   unless  of  such 

v  ill  separate 

such     separate    or    other     deed    or    instrument     shall  or  other 

*  instrument 

within  six  calendar  months  next  after  the  making  or  "^to- 
perfecting  of  such  deed  or  assurance  for  conveyance  be 
enrolled  in  Her  Majesty's  High  Court  of  Chancery,  and 
such  enrolment  as  last  aforesaid  shall  be  deemed  and 
treated  for  all  purposes  of  the  first-recited  Act  and  of 
this  Act  as  if  such  deed  or  assurance  for  conveyance  had 
declared  such  charitable  uses,  and  had  been  so  enrolled  as 
last  aforesaid  "  (s.  2).  787. 
"  No  deed  or  assurance   heretofore   made   and   under  s°  p*^ 

aasurauoe 

which  possession  is  now  held  for  any  charitable   uses  we^1** 
whatsoever  of  any  hereditaments  of  any  tenure  whatso-  ?SSLbie 
ever,  or  of  any  estate  or  interest  therein,  made  really  tionVhe 
and  bond,   fide  for  a   full   and   valuable    consideration  any  reason, 

if  to  take 

actually  paid  at  or  before  the  making  or  perfecting  such  JJ^^JJI1* 
deed  or  assurance,  or  reserved  by  way  of  rent,  rent-charge,  ^J^J^out 
or  other  annual  payment,  or  partly  paid   at   or  before  Station, 
the  making  or  perfecting  such  deed  or  assurance  and  JSroiied  in 
partly  reserved  as  aforesaid,  without  fraud  or  collusion, 
shall  for  any  reason  whatever  be  deemed  to  be  null  and 
void  within  the  meaning  of  the  first-recited  Act,  if  such 
deed  or  assurance  was  made  to  take  effect  in  possession  for 
the  charitable  uses  intended  immediately  from  the  making 
thereof,  and  without  any  power  of  revocation,  and  has  been 
at  any  time  prior  to  the  passing  of  this  Act,  or  shall  be 
within   twelve   calendar  months  next  after  the  passing 
of  this  Act,  enrolled  in  Her  Majesty's  High  Court  of 
Chancery  "  (s.  3).    788. 

"  In  all  cases  where  the  charitable  uses  of  any  deed  or  where 
assurance  heretofore  made  for  conveyance  of  any  heredita-  u«e«of  any 
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and  no  deed,  assurance,  or  instrument  thirty  years  old,  nor  ^^  J« «» 

any  deed,  assurance,  or  instrument  heretofore  executed,  as  ^r 

to  which  it  shall  be  proved  to  the  satisfaction  of  the  clerk  SS^1*" 
of  enrolments  in  Chancery  that  the  acknowledgment  ueoemiT>' 
thereof  by  the  grantor  of  the  lands  or  hereditaments  to 
'which  the  same  relates  cannot  be  obtained  within  twelve 
calendar  months  after  the  passing  of  this  Act,  shall  for  the 
purposes  of  the  first-recited  %Act  or  of  this  Act  require 
acknowledgment  prior  to  enrolment"  (s.  5).     790. 

"  Nothiner  in  this  Act  contained  shall  extend  or  be  con-  Act  not  to 

°  ,  extend  to 

strued  to  extend  to  the  disposition,  grant,  or  settlement  of  J'SjJi 
*wy  property  or  estate  lying  or  being  in  Scotland  or  in  prejudice 
Ireland,  nor  to  make  void  any  dispositions  made  or  to  be  uifiw 
made  to  or  in  trust  for  either  of  the  two  universities,  or  the  college* 

7  of  Eton, 

^ny  of  the  colleges  or  houses  of  learning  within  either  of  0^i^ftor'" 
^uch  universities,  in  the  first-recited  Act  mentioned,  or  to  mil,Bter- 
or  in  trust  for  the  colleges  of  Eton,  Winchester,  or  West- 
minster, or  any  or  either  of  them,  for  the  better  support 
«ind  maintenance  of  scholars  only  upon  the  foundation 
of  the  said  colleges  of  Eton,  Winchester,  and  West- 
minster "  (s.  6).    791. 

By  the  stat.  25  &  26  Vict.  c.  17,  after  reciting  the  stat.  pension 

J  7  °  of  time  for 

24  Vict.  c.  9,  it  is  enacted  as  follows :— "  The  enrolment  ^"T1 
of  every  deed,  assurance,  and  instrument  which  shall  be  aiice8, 
enrolled  before  the  17th  of  May,  1864,  shall,  for  the  pur- 
poses of  the  said  Act,  have  the  same  force  and  effect  which 
it  would   have  had  if  such  enrolment  had  been  within 
twelve  calendar  mouths  next  after  the  passing  of  the  said 
Act "  (s.  1).     792. 
"  And  whereas  by  the  said  Act  it  is  enacted  that  certain  st»t.24Vict. 

c  9,  com- 

assurances  to  be  thereafter  made  bonft  fide  on  a  sale  for  a  p™«*u 

land*, 

full  and  valuable  consideration  should  not  be  deemed  null  fy^^^ot 
and  void  by  reason  of  the  consideration  consisting  wholly  S^ySSd 
or  partly  of  a  rent,  rent-charge,  or  other  annual  payment     *"** 
reserved  as  therein  mentioned,  and  doubts  have  arisen 
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pt.  ii.  t.  8,  whether  the  said  enactment  refers  to  any  hereditamenl 
"  of  copyhold  or  customary  tenure;  be  it  therefore  dec 
and  enacted,  that  the  said  enactment  comprises  am 
tends  to  all  hereditaments  whether  of  freehold  < 
customary  or  copyhold  tenure,  and  to  every  estate 
interest  therein  "  (s.  2).     793. 

a*  to  "No  deed,  assurance,  or  instrument  executed  previ 

acknow- 

i«Jgne«t     to  the  passing  of  the  said  Act  shall,  for  the  purposes  t 
priw'to1      °f>  require  acknowledgment  prior  to  enrolment"  ( 

that  Act.        'yCkA. 

Acteto  "  And  whereas  it  is  by  the  fourth  section  of  the  sai 

Beparato      enacted,  that  where  the  charitable  uses  of  any  such 

deed  '  J 

executed      or  assurance  for  conveyance  as  is  therein  inentioued 

after  passing  ^ 

of  that  Act.  keen  declared  by  any  separate  deed  or  instrument, 
if  neither  of  the  said  deeds   or  instruments   had 
enrolled,  it  should  not  be  necessary  to  enrol  such 
or  assurance  for   conveyance,  but  every    such    dec 
assurance  for  convevance  should  be  void,  unless  such 
separate  deed  or  instrument  should  be  enrolled  within 
time  as  therein  mentioned :  and  whereas  it  mav  ha 
that  such  deed  or  assurance  for  conveyance  may  have 
executed  before  the  passing  of  the  said  Act,  but  the 
rate  deed  or  instrument  declaring  the  charitable  uses 
not  have  been  executed  until  after  the  passing  of  the 
Act;  be  it  therefore  enacted,  that  the  said  Act  anc 
Act  shall  be  taken  to  apply  as  well  to  cases  where 
separate  deed  or  instrument  shall  be  or  shall  have 
executed  after  as  to  cases  where  it  may  have  been  exe< 
before  the  passing  of  the  said  Act;  provided  only  th 
not  already  executed,  it  be  executed  within  six  m< 
next  after  the  passing  of  this  Act "  (s.  4).     796. 

Provision  at      "  In  all  cases  in  which  money  shall  have  been  realh 

to  money  * 

"rma^it11  bonft  fide  expended  before  the  passing  of  this  Act,  ii 

meat***      substantial  and  permanent  improvement,  by  buildii 

otherwise,  for  any  charitable  use,  of  land  of  any  U 
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whatsoever,  of  which  possession  is  now  held  by  virtue  of  ^'j, :  J •£» 
any  deed  or  assurance  conveying  or  purporting  to  convey 
the  same,  or  declaring  any  trusts  or  trust  thereof  for  such 
charitable  use,  all  money  so  expended  shall  be  deemed,  for 
the  purposes  of  the  said  Act,  equivalent  to  money  actually 
paid  by  way  of  consideration  for  the  purchase  of  the  said 
land  "  (s.  5).  796. 
u  Nothing  in  this  Act  contained  shall  extend  to  render  Act  not  to 

invalidate 

null  and  void  any  deed  or  assurance  already  good  and  »"* deed- 
valid"  (s.6).     797. 

By  the  stat.  26  &  27  Vict.  c.  106,  after  reciting  the  last  Demises  for 
-Acts  and  the  9  Geo.  2,  c.  36,  "  every  deed  or  assurance  by  uaSTto  to 

(lOfifflfMx  fat 

Mrhich  any  land  shall  have  been  demised  for  any  term  of  take  effect 

y  from  the 

years  for  any  charitable  use  shall,  for  all  the  purposes  of  {jjjj^ 
the  said  recited  Acts,  be  deemed  to  have  been  made  to  take 
effect  for  the  charitable  use  thereby  intended  immediately 
fiom  the  making  thereof,  if  the  term  for  which  such  land 
shall  have  been  thereby  demised  was  thereby  made  to 
commence  and  take  effect  in  possession  at  any  time 
^Within  one  year  from  the  date  of  such  deed  or  assurance" 
(s.  1).     798. 

By  the  stat.  27  Vict.  c.  13,  after  reciting  the  stat.  24  &  Further 

extension 

^5  Vict.  c.  9,  and  the  stat.  25  &  26  Vict.  c.  17,  "  the  enrol-  of  time  for 

'  enrolment 

tnent  of  every  deed,  assurance,  and  instrument  which  shall  ot*mmx- 


ances. 


he  enrolled  before  the  17th  of  May,  1866,  shall,  for  the 

purposes  of  the  said  recited  Acts,  or  either  of  them,  have 

the  same  force  and  effect  which  it  would  have  had  if  such 

enrolment  had  taken  place  within  the  said  time  by  the  said 

Acts  respectively  limited  "  (s.  1).     799. 

"This  Actshall  be  taken  to  apply  as  well  to  cases  where  Act  to  apply 
Buch  separate  deed  or  instrument  as  is  mentioned  in  the  instruments 

*  executed 

fourth  section  of  the  said  second  Act  shall  be  or  shall  have  after  the 

pasting  of 

been  executed  after,  as  to  cases  where  it  may  have  been  JJ* 24  Vict- 
executed  before  the  passing  of  the  said  first  Act;  provided 
only,  that  if  not  already  executed,  it  be  executed  within 
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I»r.  II.  T.  8, 
Gh.  2,  h.  5. 


I*roviaiou 
where 
original 
deed  is 
lutft. 


Valuable 
uoiuddera- 
tion  payable 
hm  reut  to  be 
equivalent 
to  a  consi- 
deration 
in  money 
lu-tually 
jKiid  within 
the  xtatute 
*»  Geo.  2,  c. 


Any  tnutee, 


six  calendar  months  next  after  the  passing  of  this  . 
(s.  2).    800. 

"  And  whereas  it  may  be  impossible  in  some  cas 
enrol  the  original  deed  creating  a  charitable  tru* 
reason  of  the  same  having  been  lost  or  destroyed  by 
or  accident,  but  nevertheless  the  trusts  of  such  charitj 
sufficiently  appear  by  some  subsequent  deed  appoi 
new  trustees,  or  otherwise  reciting  the  trusts  created  b 
original  deed :  be  it  enacted,  that  in  every  such  a 
shall  be  lawful  for  any  trustee  or  other  person  inter 
in  such  charitable  trust  to  apply  by  summons  in  a  sum 
way  to  the  Court  of  Chancery  for  an  order  authorisin 
enrolment  of  such  subsequent  deed;  and  if  the  Court 
be  satisfied,  by  affidavit  or  otherwise,  that  such  ori 
deed  has  been  lost  or  destroyed  by  time  or  accident 
that  the  trusts  thereof  sufficiently  appear  by  such  si 
queut  deed,  then  it  shall  be  lawful  for  the  said  Cou 
make  an  order  authorising  the  enrolment  of  such  si 
quent  deed;  and  the  enrolment  thereof  shall  havt 
same  force  and  effect  as  the  enrolment  of  the  original 
would  have  had  if  the  same  had  not  been  lost  or  desti 
as  aforesaid  "  (s.  3).     801. 

"  Every  full  and  bona  fide  valuable  consideration  w 
the  meaning  of  the  first  section  of  the  said  first  Act  w 
shall  consist  either  wholly  or  partly  of  a  rent  or  < 
annual  payment  reserved  or  made  payable  to  the  ve 
or  grantor,  or  to  any  other  person,  shall  for  the  purj 
of  the  stat.  9  Geo.  2,  c.  36,  be  as  valid  and  have  the  : 
force  and  effect  as  if  such  consideration  had  been  a  su 
money  actually  paid  at  or  before  the  making  of  such 
veyance  without  fraud  or  collusion  "  (s.  4).    802. 

By  the  stat.  29  &  30  Vict.  c.  57,  after  reciting  the 
9  Geo.  2,  c.  36,  the  stat.  24  Vict.  c.  9,  the  stat.  25 
c.  17,  and  the  stat  27  Vict.  c.  13,  it  is  enacted  as  foil 

"Any  trustee,  governor,  director,  or  manager  of 
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charity,  or  any  other  person  entitled  to  act  in  the  manage-  ^lJ  J-*» 
inent  of  or  otherwise  interested  in  any  charitable  trust,  ~     : 

J  '  etc.,  of  any 

may  by  summons  in  a  summary  way,  and  without  service  JJjJSy'to11"* 
thereof  upon  any  person,  apply  to  the  Court  of  Chancery  chance^ 
for  an  order  authorising  the  enrolment  in  the  Court  of  authoring 

enrolment 

any  deed,  assurance,  or  other  instrument   whereby  any  °*j*v 

uoooLy  etc* 

hereditaments  of  any  tenure  or  any  estate  or  interest 
therein  have  or  has  been  or  shall  be  given,  granted,  or  in 
any  way  conveyed,  settled,  or  charged  for  charitable  uses, 
or  of  any  other  deed,  assurance,  or  instrument  relative  to 
or  connected  with  any  charitable  trust,  and  which  deed, 
assurance,  or  instrument  ought  to  have  been  enrolled,  but 
lias  not  been  enrolled  within  the  time  by  law  limited  for 
that  purpose,  or  (where  such  deed,  assurance,  or  instrument 
lias  been  lost  or  destroyed  by  time  or  accident,  and  the 
trusts  thereof  sufficiently  appear  by  some  subsequent  deed 
appointing  new  trustees,  or  otherwise  reciting  the  trusts 
created  by  the  original  deed,  assurance,  or  instrument)  for 
an  order  authorising  the  enrolment  of  such  subsequent 
deed"  (s.l).    803. 

"  If  the  Court  shall  be  satisfied  by  affidavit  or  other-  if  court 

J  satisfied 

wise  that  the  deed,  assurance,  or  other  instrument  con-5ultdeed» 

'  7  etc ,  was 

veying  or  charging  the  hereditaments,  estate,  or  interest  for  SKefoJ0114 
charitable  uses  was  made  really  and  bon&  fide  for  full  and  'SuaSe 
valuable  consideration,  actually  paid  at  or  before  the  tfon,  court 

may  make 

making  or  perfecting  thereof,  or  reserved  by  way  of  rent-  <m|goriBi 
charge  or  other  aunual  payment,  or  partly  paid  at  orenrolmeut- 
before  the  making  or  perfecting  of  such  deed,  assurance,  or 
other  instrument,  and  partly  reserved  as  aforesaid,  without 
fraud  or  collusion,  and  that  at  the  time  of  the  application 
to  the  Court  possession  or  enjoyment  is  held  under  such 
deed,  assurance,  or  other  instrument,  and  that  the  omission 
to  enrol  the  same  in  proper  time  has  arisen  from  mere 
.  ignorance  or  inadvertence,  or  from  the  destruction  thereof 
by  time  or  accident,  it  shall  be  lawful  for  the  Court  to  make 
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certain  deeds,  assurances,  and  other  instruments  relating  to  *£;  ^-  J*68» 
charitable  trusts/  provision  was  made  for  the  enrolment, 
upon  application  by  summons  in  a  summary  way  to  the 
Court  of  Chancery,  and  by  order  of  the  Court  made  upon 
such  application,  of  certain  deeds,  assurances,  and  other 
instruments  relating  to  charitable  trusts,  and  it  is  expedient 
to  extend  such  provision  and  to  facilitate  the  enrolling  of 
deeds,  assurances,  and  instruments  relating  to  charitable 
trusts  where  the  original  deeds  creating  such  trusts 
have  been  lost,  or  when  the  same  have  not  been 
enrolled  in  proper  time :  Be  it  enacted,  from  and  after 
the  passing  of  this  Act,  if  the  clerk  of  enrolments  in 
Chancery  for  the  time  being  shall  be  satisfied,  by  affidavit 
or  otherwise,  that  the  deed,  assurance,  or  other  instruments 
conveying  or  charging  the  hereditaments,  estate,  or  interest 
for  charitable  uses  was  made  really  and  bona  fide  for  full 
and  valuable  consideration  actually  paid  at  or  before  the 
making  or  perfecting  thereof,  or  reserved  by  way  of  rent- 
charge  or  other  annual  payment,  or  partly  paid  at  or  before 
the  making  or  perfecting  of  such  deed,  assurance,  or  other  . 
instrument  and  partly  reserved  as  aforesaid,  without  fraud 
or  collusion,  and  that  at  the  time  of  the  application  to  the 
said  clerk  of  enrolments  possession  or  enjoyment  is  held 
under  such  deed,  assurance,  or  other  instrument,  and  that 
the  omission  to  enrol  the  same  in  proper  time  has  arisen 
from  ignorance  or  inadvertence,  or  from  the  destruction 

* 

thereof  by  time  or  accident,  it  shall  be  lawful  for  the  said 
clerk  of  enrolments  to  enrol  the  deed,  assurance,  or  instru- 
ment to  which  the  application  relates,  or  such  a  subsequent 
deed  as  in  the  said  Act  mentioned,  as  the  case  may  be,  and 
the  same  shall  thereupon  be  enrolled  according,  and  such 
enrolment  shall  be  as  valid  and  effective  for  all  purposes  as 
if  the  same  had  been  made  under  the  authority  of  the  said 
last-mentioned  Act.  Over  and  above  the  ordinary  fee 
payable  upon  the  enrolment  of  any  deed;  assurance,  or 

VOL.  I.  A  A 
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^h""  I's'  ttU  or(kir  authorising  the  enrolment  in  the  Court  of 
deed,  assurance,  or  instrument  to  which  the  applic 
relates,  or  of  such  a  subsequent  deed,  as  the  case  may 
aud  the  same  shall  thereupon  be  enrolled  accordingly 
any  time  within  six  calendar  months  from  the  date  of  I 
order,  and  no  acknowledgment  shall  be  necessary  prior 
enrolment "  (s.  2).    804. 

Fon»  ami        "  Every  enrolment  made  pursuant  to  an  order  of 

affect  given 

w^i*te"  Court  under  this  Act  shall,  notwithstanding  anything  a 
menu  the  first^mentioned  Act  contained,  have  the  same  force  tad| 
effect  which  by  the  second-mentioned  Act,  as  explained! 
and  amended  by  the  two  subsequent  Acts  before  mentioned*] 
is  given  to  the  enrolment  of  a  deed,  assurance,  or  othff 
instrument,  or  of  a  subsequent  deed,  by  the  three  last* 
mentioned  Acts  respectively  authorised  to  be  enrolled,  and. 
duly  enrolled  according  to  the  provisions  thereof  and  within 
the  time  thereby  respectively  limited  "  (s.  3).  805. 
Proviso  "  Provided  always,  that  nothing  herein  contained  shall 

dS™te?,   affect  or  apply  to  any  deed,  instrument,  or  assurance  as  to 
Sttii^of    which  at  the  time  of  any  such  application  to  the  Court  of 
to  court  any  Chancery  any  action,  suit,  or  proceeding  shall  be  pending 
SSdilT       f°r  siting  aside  the  same  or  for  asserting   any  right 
founded  on  the  invalidity  thereof,  or  any  decree  or  judg- 
ment shall  have  been  then  already  obtained  founded  on 
such  invalidity  "  (s.  4).     806. 

By  the  stat.  31  &  32  Vict.  c.  44,  s.  3,  "  from  and  after 

Acknow-  J  7  7 

J^to6^     the  passing  of  this  Act,  it  shall   not  be   necessary  to 
toSSX?     acknowledge  any  deed  or  instrument  in  order  that  the 

same  may  be  enrolled  in  Her  Majesty's  High  Court  ot 

Chancery."     807. 

By  the  stat.  35  &  36  Vict.  c.  24,  s.  13,  it  is  enacted  as 


went 


Stat  35  &  3<i 


Vict.  c.  24,      /»  n 

H.  13.  aa  to      follOWS  : 


b.  13,  as  to 
enrolment 


where  did*  "  Whereas  by  an  Act  passed  in  the  thirtieth  year  of  the 
let  or  not]  reign  of  Her  present  Majesty,  chapter  fifty-seven,  intituled 
wUwL        '  An  Act  to  make  further  provisions  for  the  enrolment  of 
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redemption)  and  not  a  foreclosure  of  such   premises  "  ^! J- £•  £» 
(s.2).     810.  _^— 

"  The  words  '  real  security  '  in  this  Act  shall  include  all  lnterpreu. 

J  tiou  of 

mortgages  or  charges,  legal  or  equitable,  of  or  upon  lands  tenn8- 
or  hereditaments  of  any  tenure,  or  of  or  upon  any  estate  or 
interest  therein  or  any  charge  or  incumbrance  thereon ; 
and  the  word  ' conveyance'  shall  include  all  grants, 
releases,  transfers,  assignments,  appointments,  assurances, 
orders,  surrenders,  and  admissions  whatsoever  operating  to 
pass  or  vest  any  estate  or  interest,  at  law  or  in  equity,  in 
the  premises  comprised  in  any  real  security  "  (s.  3).  811. 

[Also  by  stat.  36  &  37  Vict.  c.  50,  facilities  were  afforded  ?£*•  *>  *»* 

*•  J  7  Vict.  c.  oQ. 

for  the  conveyance  of  pieces  of  land  not  exceeding  one  ^wo^hj 
acre,  for  sites  for  places  of  religious  worship,  and  for  burial  fm, A<* 
places  ;  and  by  stat.  45  &  46  Vict.  c.  21  (a),  the  former  st*.  4***8 

VICv.  C.  Zi, 

Act  has  been  extended  to  authorise,  subject  to  certain  ™  ^itST 
specified   restrictions,  any  corporation,   ecclesiastical  or  J^Sndment 
lay,  whether  sole  or  aggregate,  and  any  officers,  justices  ^v1e8^joe 
of  the  peace,  trustees,  or  commissioners  holding  land  for  ^^^ 
public,    ecclesiastical,    parochial,    charitable,    or    other  ^&.PMd° 
purposes  or  objects,  and  also  any  limited  owner  seised  owners,  for 
or  entitled  only  for  life  or  lives,  where  the  person  next  pi***  of 

.  .  .  worship,  aiid 

entitled  for  a  beneficial  interest  in  remainder,  in  fee  simple  bj^ 
or  in  fee  tail  is  unborn  or  unascertained,  to  grant,  convey, 
or  enfranchise  for  the  purposes  of  the  former  Act,  such 
quantity  of  land  as  therein  mentioned.]     811a. 

(a)  See  Appendix. 


aa2 


CHAPTER  III. 

OF   INTERESTS   BOTH   LEGAL   AND    EQUITABLE. 

t^o/k  ^s  alrea(ly  observed,  an  interest  both  legal  and  equitable 
iKrfiuitkin  l9  au  interest  in  or  ownership  of  real  or  personal  property, 
toiwtbrtk  which  confers  a  right  both  to  the  possession  and  to  the 
I^utlbk..     beneficial  enjoyment  of  such  property,  as  well  at  law  as 

in  equity.     812. 
when  it  This  is  the  kind  of  ownership  ordinarily  created  by 

mutes,  m.  *  * 

common  assurances,  where  no  trust  is  declared,  results, 
or  arises.     813. 

eTSteWe1  ^8  ^ie  ^eS^  anc'  suitable  estates  may  exist  separately 
^J^tIUH>  in  different  persons,  so  they  may  co-exist  separately  and 
%ZSSL.  distinctly  in  the  same  person,  unless  they  are  both  co- 
extensive and  of  the  same  quality;  in  which  case  the 
equitable  estate  will  merge  in  the  legal  estate,  or  rather 
will  so  coalesce  with  it  as  to  cease  to  have  any  separate 
existence  (a).    814. 

(a)  See  2  Bonce's  Eq.  Jur.  879,      Cruise  T.  12,  c.  2,  §  34,  36  ;  Watk. 
880,  and  Smith's  Executory  Inter-      Conv.  3rd  ed.  by  Prest.  135. 
ests  annexed  to  Fearne,  §  60;   1 
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TITLE  IX. 


Different 
kinds  of 
interest*, 
when 


BSTS   CLOTHED   WITH   THE   OWNERSHIP,    AND 
IBST8   COLLATERAL   TO   THE   OWNERSHIP. 

pvhen  considered  in  this  relation, may  be  divided    n™"' 

liferent  species  : 

ested  interests,  or  actual  estates. 

xecutory  interests,  or  interests  only,  as  distin-  rai»kien<«t 

guished  from  actual  estates  (a).  relation. 

ights  of  entry  or  action. 

[ere  possibilities. 

[ere  adverse  possessions. 

xpectancies. 

owers. 

barges. 

lens.     816. 


bllowing  chapter,  an 
been  made  to  present 
in  a  small  compass, 
sading  principles  of 
cate  and  subtle  sub- 
vestigation,  which  is 
sd  in  the  writer's 
w  of  Executory  In- 
1  and  Personal  Pro- 
g  the  second  volume 
ition  of  Fearne.  Not- 
modern  enactments, 
i  still  of  the  utmost 
irtance.  Multitudes 
cted  with  it  are  sent 
and  hundreds  are 
led  by  the  Courts,  es- 


pecially on  short  cause  days,  though 
comparatively  few  arc  reported. 
And  in  some  of  these  eases,  there 
have  been  as  many  as  six  different 
constructions  contended  for,  by  as 
many  different  parties. 

The  writer  has  generally  referred 
to  his  own  work  on  Executory  In- 
terests, annexed  as  a  second  volume 
to  Fearne,  rather  than  to  Fearne  ; 
because  the  work  of  that  most  pro- 
found lawyer  relates  to  real  estate 
only,  and  because  the  subject  of 
executory  interests  (other  than 
contingent  remainders)  was  in  its 
infancy  in  Fearne 's  day. 
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CHAPTER  L 

OF   VESTED   AND    EXECUTORY   INTERESTS  (a). 


Pt.  II.  T.  9, 
Cn.  l,s.l. 

Definition 
«>f  a  vested 
interact 
<>r  actual 
estate. 

Of  a  present 
vetted 
interest  or 
ivctual 
estate. 


Of  a  future 
vested 
interest  in 
lands  or 
tenements. 


Of  a  future 
vested 
interest  in 
chattels. 


Definition 
of  an 
executory 
interest. 


Section  L 
Of  Vested  and  Executory  Interests  generally. 

A  vested  interest,  or  an  actual  estate,  is  the  entire  owner*] 
ship  of  which  any  subject  of  property  is  susceptible,  ott\ 
portion  thereof,  actually  acquired  by  and  residing  in  the 
person  who  is  said  to  have  such  vested  interest  or  acta! 
estate.  And  a  present  vested  interest  is  the  entire  owno- 
ship  of  which  any  subject  of  property  is  susceptible,  or  the 
immediate  portion  thereof,  actually  acquired  by  and  re- 
siding in  the  person  who  is  said  to  have  such  present 
vested  interest.  Whereas,  a  future  vested  interest  in  lands 
or  tenements,  is  a  portion  of  the  ownership  thereof,  neit 
after  a  preceding  vested  interest  for  life,  or  in  tail,  and 
actually  acquired  by  and  residing  in  the  person  who  ii 
said  to  have  such  future  vested  interest.  A  future  vested 
interest  in  chattels  is  a  portion  of  the  ownership  thereof 
next  after  a  preceding  vested  interest,  and  actually 
acquired  by  and  residing  in  the  person  who  is  said  to 
have  such  future  vested  interest.     816. 

An  executory  interest  is  the  ownership,  or  a  portion 
thereof,  which  remains  to  be  had  in  any  subject  of  pro* 
perty  from  a  future  time  or  event,  and  which  is  appointed 
by  the  terms  of  the  instrument  creating  such  executory 


(a)  The  object  of  the  author  being 
only  to  present  some  of  the  leading 
principles  on  this  subject,  he  must 
refer  the  reader,  for  the  general  law 


connected  with  it,  and  for  the  caws, 
to  the  10th  edition  of  Fearne,  Jar- 
man  on  Wills,  Tador's  Lead.  Cas.« 
Real  Property,  and  other  text  book* 
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interest  to  be  acquired  at  that  time  or  in  that  event  by  the  ^J-  £ », 
person  to  whom  such  interest  is  limited.     817. 
And  when  the  time  or  event  is  certain,  the  interest  is  a  Definition 

7  or  a  certain 

certain  executory  interest;  when  the  time  or  event  is  con-  f„^J° 
tingent,  the  interest  is  a  contingent  executory  interest.  818.  Sntln^ent 
When  the  right  is  a  right  of  present  possession,  and  the  ££22*7 
party  is  in  possession,  whether  personally  or  by  substitute,  ^^ 
the  estate  is  said  to  be  vested  in  possession.    When  it  is  a  J££i?on. 
present  right  of  having  the  possession  whenever  it  may  when  an 
become  vacant  by  the  determination  of  a  preceding  chattel  JS*^11 
interest,  or  whenever  it  may  become  vacant  by  the  deter- intereBt 
mination  of  a  preceding  freehold  estate,  or  at  some  other 
future  time  to  which  only  the  possession,  and  not  the 
ownership,  is  postponed :  in  each  of  these  cases,  the  estate 
is  said  to  be  vested  in  right  or  interest  (a).     819. 

I.  Where  an  uncertain  event  forms  part  of  the  original  JjJJJ^JJ, 
description  of  a  devisee  or  legatee,  and  not  merely  of  a  Jjj^jj il" 
superadded  description,  the  interest  is  necessarily  con  tin-  ISS?^. 
gent  on  account  of  the  person ;  as  where  a  gift  is  made 

*'  to  the  children  who  shall  be  living  "  at  a  particular  time, 
Bnd  not  to  the  children  or  the  survivors,  "  or  to  the 
children  or  such  of  them  as  shall  be  living  "  (b).    820. 

II.  Where  a  devise  or  bequest  is  made  to  a  person 
"  when  "  or  "  as  soon  "  as  he  shall  attain  a  given  age,  or 
when  or  as  soon  as  an  event  shall  happen  which  may 
never  occur  at  all,  or  "at,"  or  "upon,"  or  "  from  and  after '» 
his  attaining  such  age  or  the  happening  of  such  event, 
whether  the  words  of  contingency  precede  or  follow  the 
words  of  gift,  the  gift  is  contingent,  unless  there  are 
indications  of  immediate  vesting  (c).    821. 

But  the  gift  is  vested — 

1.  If  the  testator  does  not  annex  the  time  to  the  devise 

■ 

(*)  Smith's  Executory  Interests      Wills,  2nd  ed.  726. 
annexed  to  Fearne.  §  79,  80.  (>)  See  Smith's  Ex.  Int.  §  2S5. 

(*)  See  Id.  §  281—4 ;  1  Jarm. 
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ci";**!9*  or  bequest  itself,  but  merely  to  the  payment,  possession, 
or  enjoyment :  as  where  he  gives  A.  a  legacy,  to  be  paid 
when  he  shall  attain  the  age  of  twenty-one  years.  This 
distinction,  however,  does  not  apply  to  charges  on  real 
estate  or  where  the  period  may  never  arrive,  unless  it  is 
the  attainment  of  a  given  age  (a).    822. 

2.  Where  the  event  is  the  attainment  of  a  certain  age, 
or  where,  in  the  case  of  a  residuary  bequest,  the  event  is 
that  of  marriage,  unless  it  is  with  consent,  and  the  testator 
gives  the  whole  of  the  intermediate  income  of  real  estate, 
or  of  personal  estate  not  arising  from  a  charge  on  real 
estate  (whether  such  personal  estate  consist  of  pure  per- 
sonalty or  of  money  to  arise  from  the  absolute  conversion 
of  real  estate),  to  the  person  to  whom  he  devises  or 
bequeaths  such  real  or  personal  estate,  and  the  attainment 
of  such  age  or  the  marriage  does  not  form  part  of  the 
original  description  of  the  devisee  or  legatee,  and  there  is 
no  limitation  over  in  case  of  the  death  of  the  party  under 
that  age  or  without  having  been  married  (A).     823. 

3.  Where  executors  are  empowered  to  make  advances 
out  of  the  respective  portions  of  children  to  whom  a  resi- 
duary bequest  is  made  on  their  attaining  a  certain  age, 
without  any  limitation  over  (<?).     824. 

4.  Where  the  postponement  to  a  certain  age,  or  to  a 
future  period  which  is  sure  to  arrive,  is  not  part  of  the 
original  description  of  the  devisee  or  legatee,  and  seems 
merely  to  arise  from  the  circumstances  of  the  estate,  or 
appears  to  be  for  the  accomplishment  of  some  special 
purpose  unconnected  with  a  suspension  of  the  property  or 
ownership  ;  such  as  payment  of  debts,  improvements,  the 


(a)  See  Smith's  Executory  Inter-  339,  341,  368;  1  Jarm.  Wills,  2nd 

ests  annexed  to  Fearne,  §  810—327,  ed.  717—719  ;  In  re  Bart's  Trusts, 

842—3  ;   1  Jarm.  Wills,  2nd  ed.  3  D.  &  J.  196.  But  see  1  Bop.  Leg. 

712—714.                 ,  by  White,  681. 

(ft)  See  Hmith 'b  Ex.  Int.  §  238—  (<?)  Smiths  Ex.  Int.  §  84a 
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better  management  of  the  property,  or  the  convenience  ci1}"^9, 
of  a  prior  taker  (a).     825. 

5.  Where  a  bequest  is  made  to  children  when  they  shall 
attain  a  certain  age,  and  the  testator  appoints  a  trustee  for 
them  during  the  intermediate  time  (b).    826. 

6.  In  two  cases,  one  of  which  was  decided  by  the  House 
of  Lords,  where  a  devise  was  made  to  a  person  when  he 
should  attain  twenty-one,  or  at  twenty-one,  it  was  held 
that  he  took  a  vested  interest  in  consequence  of  there 
being  a  limitation  over  in  the  opposite  event.  But  these 
decisions  seem  entirely  wrong  (<?).     827. 

III.  Where  a  bequest  is  made  to  a  person,  "if"  or  "  in 
case  "  or  "  provided  "  he  shall  attain  a  given  age,  whether 
the  conditional  expressions  precede  or  follow  the  gift, 
there,  inasmuch  as  the  words  "  if,"  "  in  case,"  %i  provided," 
properly  import  contingency,  the  bequest  will  be  contin- 
gent, notwithstanding  the  disannexing  of  the  period 
from  the  gift  or  the  existence  of  a  prior  devise  or 
bequest  (d).    828. 

IV.  And  so  where  a  devise  is  made  to  a  person, "  if"  or 
"incase"  or  "provided*'  he  shall  attain  a  given  age, 
and  the  conditional  expressions  precede  the  gift,  the  devise 
will  be  contingent  (e).    829. 

V.  But  where,  in  a  devise  the  word  "  provided  "follows 
the  words  of  gift,  and  there  is  no  limitation  over,  it  gene- 
rally imports  a  condition  subsequent,  instead  of  a  condition 
precedent  suspending  the  vesting  of  the  estate.  Where  a 
devise  is  made  to  a  person  provided  he  lives  to  attain  a 
certain  age,  and  the  words  "provided,"  etc.,  follow  the 
words  of  gift,  and  there  is  a  limitation  over  in  the  opposite 
event,  the  word  "  provided  "  imports  a  special  or  collateral 


(a)  See  Smith's  Executory  Inter-  (<?)  Id.  §  351—366. 

est*  annexed  to  Fearne,  §  340  a  ;  1  (d)  Id.  §  290—3,  344  ;  1   Rop. 

Jann.  Wills,  2nd  ed.  715.  Leg.  by  White,  567—8. 

(*)  Smith's  Ex.  Int.  §  346.  (*)  Smith's  Ex.  Int  §  296—7,  344. 
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ch.Ii,I'l  ^m^tion.  And  where,  in  a  devise,  the  words  "if"  or 
"  in  case  "  he  shall  attain  a  certain  age,  follow  the  work 
of  gift,  the  conditional  expressions  import  a  special  tt 
collateral  limitation  (a).    830. 

VI.  Where  the  interest  would  be  an  executory  intewit, 
if  the  event  to  which  the  devise  has  reference  we» 
uncertaiu,  it  will  be  equally  executory  if  the  devise  tal 
reference  to  a  time  or  event  which  is  sure  to  occur.  Tta 
only  difference  is,  that,  in  the  former  case,  the  interest  ■ 
a  contingent  executory  interest ;  whereas,  in  the  latter,! 
is  a  certain  executory  interest  (6).     831.  j 

VII.  Such  words  as  "when,"  "then,"  "after,"  "assooa 
as,"  and  even  the  word  "if,"  or  the  words  "iacase," 
though  apparently  amounting  to  a  condition  precedent, 
which  must  be  performed  before  a  remainder  or  quasi 
remainder  can  become  a  vested  interest,  have  no  other 
force  than  to  point  out  the  time  when  the  remainder 
or  quasi  remainder  is  to  be  clothed  with  the  possession 
or  enjoyment,  in  cases  where  the  condition  to  which 
they  refer  would  have  been  necessarily  implied  without 
them  by  the  words  which  usually  introduce  a  vested 
remainder  (c).     832. 


Section  II. 
Of  Remainders  and  Quasi  Remainders. 
pt.  ii.  t.  9,      The  term  remainder  is  sometimes  used  in  a  lax  sense, 

Ch.  1,8.  2.  .  .  . 

to  denote  any  kind  of  subsequent  interest,  or  the  limit* 

Lax  aerate 

oftiwterm  tion  thereof.     But  "a  remainder,  strictly  so  called,  wan 

remainder.  7  * 

Definition  of  estate  or  interest  in  lands  or  tenements,  which  is  limited, 

a  remainder  .  /v%  .  • 

properly  w>   either  directly  or  indirectly,  to  take  effect  in  possession, 

(a)  See  Smith's  Executory  Inter-  (ft)  See  Smith's  Executory  Inter- 

ests annexed  to  Fearne,  §  296 — 8.      cats  annexed  to  Fearne,  §  301. 
351,  361  a  ;  supra,  par.  162—171.  (r)  Id.  §  846. 
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or  in  enjoyment,  or  in  both,  subject  only  to  any  terra  of  ^f{ •£*. 
years  or  contingent  interest  that  may  intervene,  imme- 
diately  after  the  regular  expiration  of  a  particular  estate 
or  freehold  previously  created  together  with  it,  by  the  same 
instrument,  out  of  the  same  subject  of  property"  (a).  833. 

"  A  remainder,  as  the  word  itself  imports,  is  always  After  what 
limited  after  a  particular  estate.  And  any  preceding  %ffi£w 
estate  for  life  or  in  tail  is  termed  a  particular  estate ; Umited* 
but  the  term  is  not  applied  to  any  estate  in  fee,  however 
restricted.  Hence,  no  estate  can  be  limited  by  way  of 
remainder  on  the  regular  expiration  of  a  fee,  even  though 
it  may  be  only  a  qualified  fee  which  cannot  last  longer 
than  an  estate  tail.  So  that  if  an  estate  is  limited,  even 
by  way  of  use  or  devise,  to  A.  and  his  heirs,  while  B.  or 
any  issue  of  his  body  shall  be  in  existence  ;  and  after 
the  decease  of  B.  and  failure  of  his  issue,  to  C.  and  his 
heirs  ;  or  if  an  estate  is  limited,  even  by  way  of  use  or 
devise,  to  A.  and  his  heirs,  while  he  and  his  heirs  shall 
continue  lords  of  the  manor  of  Dale ;  and  if  A.  and  his 
heirs  shall  cease  to  be  lords  of  the  manor  of  Dale,  to  C. 
and  his  heirs ;  the  latter  limitation,  in  each  case,  is  void  ;" 
for  fees  of  this  qualified  kind  may  endure  for  ever,  so  that 
there  can  be  no  remainder  after  them,  but  only  a  possibility 
of  reverter  (b).    834. 

"  An  interest  of  freehold  duration,  which  is  limited  in  **hat 

Benae  a 

after,  and  only  preceded  by,  a  term  for  years,  may  be  jj£hoia 
designated  a  remainder   in  relation  to    the  prior  termj™^ 
for  years,  so  far  as  regards  the  possession  or  beneficial remaiIlder- 
interest "  (<?).    But  such  an  interest  is  not  a  remainder  as 
regards  the  seisin  or  ownership.     For,  "  as  in  the  case 
supposed,  there  is  no  other  preceding  interest  than  a  term 

(a)  See  Smith's  Executory  Inter-  3rd  ed.  by  Prcst.  76  :  Smith's  Exe- 

est&  annexed  to  Pearne,  §  159  ;  see  cutory  Interests  annexed  to  Fearne. 

also  §  159  a— 164.  §  165. 

(ft)  Co.  Litt  18  a ;  Watk.  Conv.  (r)  Id.  §  245. 
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3^.T*  ^  L  ^  7**?* :  *^*  •*  *  tenn  for  years  is  a  mere  right 
*-T--gir-T-r  - :  ^Le  pc«nession.  with  or  without  the  excitant 


^•sit^iuskl  iz.:<r-T«»*.  and  not  a  portion  of  the  seisin,  property, 
:r  :w3«siiT  :  :*  follows  that  the  freehold  interest  cannot 
h»  sw»i  T-:  r«*  a  remainder,  remnant,  residue,  or  remaining 
i*rzi  a  :c  si*  <ef«n. property,  or  ownership "  (a).   835. 

•  I"  a  z^ibr  Id  Merest  is  limited  to  a  person  in  being 
1  uc  iso*r»z»L  to  ;ake  effect  on  the  certain  regular  ex- 
*nr%r*  a.  :c  %  'em  for  years;  in  possession,  without  being 
ir^vofi  :t  az.y  other  freehold  interest,  such  freehold 
nc*r^K:  »  a  iresecc  vested  interest,  subject  to  the  tenn,  u 
y-*c%ri&  *n»*  rcssessx'Q.  with  or  without  the  exclusive  bene- 
tl'ul.  jit^t^ ""  r  And  in  other  cases  where  a  freehold 
nci-r«si  :s>  jzir:«J  after,  and  is  only  preceded  by,  a  term  of 
7«5L»w  x  :&  i«:c  a  remainder,  though  it  may  be  good  as* 
tqrrwrmc  -jisereK  by  way  of  use  or  devise  (r).    836. 

Tterf  juti?  are  ciTen  in  undivided  shares  to  two  of 
n»;p-  wrscos  ±t  particular  estates,  so  that  upon  the  de- 
lecsiaiiicca  :c  lie  wtiailar  estates  in  anv  of  those  shares 
in<r  T-aaa  ;▼«■  t>  die  other  grantees,  and  the  remainder- 
mu  :r  rwrnaraer  s$  no*  let  in  till  the  determination  of 
til  si*  ?arzi.nEJ*r  essares.  there  the  grantees  take  their 
/rr^na^  «aare*  v  trams  in  common,  and  the  remain- 
o*r*  jinnrac  aaaxzd:  tl&em  on  the  failure  of  the  particular 
*»«*  4K  £a3eii  crow  remainders.  Thev  cannot  be 
jrsaaaE  ?«  sues*  :ar£ntioft  in  the  case  of  legal  limita- 
»m*  it  a  &*i  -#\  And  it  has  been  said  that  in  a 
«wL  i  i*  art  eaecsrfc  expressly  to  declare  an  intention 
-v  ,T»-«a?  ?a»mL.  bet  they  can  only  be  created  by  expreff 
im^cttneoj?  *v    837. 


*  Ssma/nr  fc««^      CV\  Lin.  195  K  n.(l):2  Jam  Wills, 
vuivwc  a,  Fsictv.  *  it*  iad  ed.  456  :  J&itranl*  v.  JW* 

.*■  Jt  -V  :«  -.  v  mhrdl  </)  See  Co.  Litt.  195  K  n. 0): 
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Cross  remainders' may  arise  in  a  will  by  necessary  impli-  ^l[  £■£ 

aon ;  as  where  tenements  are  devised  to  two  persons  ^^ 

rerally  in  tail,  or  the  same  tenement  is  devised  to  two  as  {H^riS?* 
mite  in  common  in  tail,  and  upon  failure  of  their  issue 
a  third  person,  with  an  apparent  intention  that  he 
sold  take  the  entirety  altogether  or  none  at  all  (a). 
here  cross  remainders  are  to  be  raised  by  implication 
tween  two  persons  only,  the  presumption  is  in  favour 
cross  remainders  ;  where  they  are  to  be  raised  between 
ore  than  two,  the  presumption  is  against  them,  except 
i  between  several  members  of  the  same  family.  But 
ich  presumption  may  be  rebutted,  in  each  case,  by  cir- 
nnstances  of  plain  intention  (6).    838. 

A  quasi  remainder,  or  a  remainder  in  personal  pro-  Deflation 
»tr,  is  an  interest  in  chattels  real  or  personal,  limited  as  »mam<iar. 
legal  or  equitable  interest  by  will,  or  as  an  equitable 
taest  by  deed  by  way  of  trust,  to  take  effect  in  posses- 
ion or  in  enjoyment,  or  in  both,  immediately  after  the 
Jgular  expiration  of  another  interest  created  together 
ith  it,  by  the  same  instrument,  out  of  the  same  subject 
f  property.    839. 
ft  cannot  be  limited,  as  a  legal  interest,  by  deed  at  com-  a  quad 

#  remainder 

urn  law ;  because  at  the  common  law  it  was  considered  if"™*  ** 

'  limited  as 

kat  there  could  be  no  remainder  in  personal  property,  on  J,t2Slt 
ccoont  of  the  original  shortness  of  terms  for  years  and  by  deed* 
heir  liability  to  destruction  by  certain  legal  means,  and 
*  account  of  the  liability  of  chattels  personal  to  destruct- 
ion and  loss  in  various  ways.  So  that  if  a  term  of  years 
■  granted  to  A.  for  life,  and  after  his  death  to  B.,  the 
*We  term  belongs  to  A.  (c).    Nor  can  a  quasi  remainder 

*HH;  Doe  d.  Clift  v.  Birkhtad,  (b)  6  Cruise  T.  38,  c.  15,  §  44  ; 

1 Ktth.  124—6.  Burton,  §  669, 670 ;  but  see  2  Jarm. 

(•)  «  Cruise   T.  38,    c.    15?   §  Wills,  2nd  ed.  468,  471—2. 

*-*>;   Burton,    §    668  ;    see    2  (<?)  See  Smith's  Executory  Inter- 

fol  Wills,    2nd    ed.    456,    458,  ests  annexed  to  Fcarne,  §  168—168 

to-1  b;  1  Pres.  Shep.  T.  116. 
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oh.1!;!'^  *n   personal  property  be  limited  as  a  legal  interest 
___  jee(j  ^y  way  0f  U8e  .  because  the  Statute  of  Uses 

not  execute  a  use  of  personal  property.    840. 
Limitation       A  bequest  of  consumable  articles  to  a  person  for  life, or] 
jjg2^Ue  so  long  as  such  person  shall  remain  unmarried,  is  a  gift 
of  the  absolute  interest ;  and  a  limitation  over  intended  to 
take  effect  as  a  quasi  remainder  is  void,  even  though  sack 
person  die  or  marry  in  the  testator's  lifetime  (a).   B4 
farming  stock  and  implements  of  husbandry  do  not  fifl 
within  this  rule,  as  things  quee  ipso  usu  consumuntur  (J). 
841. 
D«anition        Remainders,  or  quasi  remainders,  are  either  vested  or 

of  vented  . 

jjj^°n-  contingent.  A  vested  remainder  or  quasi  remainder  it 
JSJ^Jj^  a  portion  of  ownership  which  is  next  after  a  preceding 
r8B>aI,MlerB-  portion  of  ownership  and  actually  acquired  by  and  residing 
in  the  person  who  is  said  to  have  such  vested  remainder 
or  quasi  remainder.  A  contingent  remainder  or  quia 
remainder  is  a  portion  of  ownership  which  is  next  after  a 
preceding  portion  of  ownership,  and  is  not  yet  acquired  ! 
by  the  person  who  is  said  to  have  such  contingent 
remainder  or  quasi  remainder,  but  is  appointed  by  tie 
terms  of  the  grant,  devise,  or  bequest  to  be  acquired 
by  and  to  reside  in  him,  though  only  in  a  contingent 
event.  Or,  if  defined  with  reference  to  the  right  of 
possession  or  enjoyment,  a  vested  remainder  or  quasi 
remainder  is  ''  one  that  is  so  limited  to  a  person  in  being 
and  ascertained,  that  (subject  to  any  such  chattel  or  other 
interest  collateral  to  the  seisin,  property,  or  ownership* 
as  extends  to  the  possession  or  enjoyment)  it  is  capable  of 
taking  effect,  in  possession  or  enjoyment,  on  the  certain 
determination  of  the  particular  estate,  without  requiring 
the  concurrence  of  any  collateral  contingency."  A  con- 
tingent remainder  or  quasi  remainder  "  is  one  that  is  so 

(a)  Andrew  v.  Andrew,  1  Coll.  (b)  Grore*  v.  Wright,  *£.** 

690.  847. 
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limited  as  not  to  be  capable  of  taking  effect  in  possession  ^  *\-  J-^» 
or  enjoyment,  on  the  certain  determination  of  the  j)arti- 
cular  estate,  without  the  concurrence  of  some  collateral 
contingency"  (a).    842. 

There  are  four  kinds  of  contingent  remainders : —  Four  kimi« 

.of  oon- 

1.  "Where  the  remainder  depends  entirely  on  a  con-  tangent 

1  "  renuuiidurti. 

tingent  determination  of  the  preceding  estate  itself :  as  if 
A.  makes  a  feoffment  to  the  use  of  B.  till  C.  returns  from 
Borne,  and  after  such  return  of  C,  then  to  remain  over  in 
fee."     843. 

2.  "  Where  the  contingency  on  which  the  remainder  is 
to  take  effect  is  independent  of  the  determination  of  the 
preceding  estate  :  as  if  a  lease  be  made  to  A.  for  life, 
remainder  to  B.  for  life,  and  if  B.  die  before  A.,  remainder 
to  C.  for  life  "  (i).    844. 

3.  u  Where  a  remainder  is  limited  to  take  effect  on  an 
event,  which,  thougL  sure  to  happen  some  time  or  other, 
yet  may  not  happen  till  after  the  determination  of  the 
particular  estate :  as  if  a  lease  be  made  to  J.  S.  for  life,  and 
after  the  death*  of  J.  D.,  the  lands  to  remain  over  to  another 
in  fee."    84*6. 

4.  "  Wfcere  a  remainder  is  limited  to  a  person  not  as- 
certained^ or  not  in  being,  at  the  time  when  such  limitation 
is  madft  "  :  as  if  a  lease  be  made  to  one  for  life,  remainder 
to  the,  right  heirs  of  J.  S.,  who  is  living ;  or  remainder  to 
the  first  son  of  B.,  who  has  no  son  then  born  ;  or  if  an 
estate  be  limited  to  two  for  life,  remainder  to  the  survivor 
of  them  in  fee  (c).    846. 

"  A  remainder  after  an  estate  tail  may  seem  to  be  a  con-  Jj^lSdw 
tngent  remainder  of  the  first  kind.    But  a  failure  of  issue, wtfttet,lil 
tough  it  may  not  happen  till  a  very  distant  period,  and 
chough  it  is  entirely  uncertain  when  it  will  happen,  is  con- 

{a)  Smith's  Executory  Interests         (b)  Price  v.  Hall,  L.  R.  5  Eq. 
annexed  to  Fearae,  §  173,  174;  see      399. 
also  i  177—182.  (c)  Fearne,  6—9. 
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Pr.  II.  T.  1», 
Ch.  1,  s.  2. 


The  usual 
limitation 
to  trustee* 
to  preserve 
contingent 
remainders. 


Instances 
where 
limitations 
to  the  heirs 
or  heirs  of 
the  body 
do  not 
create  con- 
tingent 
remainders. 


Time  for 
vesting  of 
remainders. 


sidered  certain  to  happen  some  time  or  other.  And  hence 
a  remainder  limited  on  an  estate  tail,  without  reference 
to  a  failure  of  issue  at  any  particular  time,  and  without 
requiring  the  concurrence  of  any  collateral  contingency, 
does  not  fall  within  the  definition  of,  and  therefore  is  not 
an  exception  from,  the  first  kind  of  contingent  remainders, 
but  is  strictly  and  properly  a  vested  remainder."     847. 

The  usual  limitation  to  trustees  to  preserve  contingent 
remainders  is  an  exception  from  the  first  kind  of  contin- 
gent remainders.  In  Smith  d.  Dormer  v.  Parkhwrst  (a), 
it  was  held  to  be  a  vested  remainder  ;  a  decision  which 
was  only  defensible  on  the  ground  of  necessity,  in  order 
to  avoid  overturning  thousands  of  settlements  (b).    848. 

The  person  who  will  be  heir  or  heir  of  the  body,  even  if 
in  being,  is  unascertained  till  the  death  of  the  ancestor. 
And  hence  remainders  to  the  heirs,  or  heirs  of  the  body, 
of  a  living  person,  are  contingent  reminders,  except  where 
the  word  heirs,  or  the  words  heirs  of  She  body,  is  or  are 
used,  not  in  the  technical  sense,  but  for  '\pns,  daughters, 
or  children,"  or  for  heir  or  heirs  apparent  ^presumptive, 
or  where  a  limitation  made  to  the  heirs  of^he  grantor* 
before  the  stat.  3  &  4  Will.  4,  c.  106,  wasVholly  in>^ 
operative  (c),  or  where  the  rule  in  Shelley's  ca^creatQ^ 
an  exception  (d).    849. 

Except  so  far  as  the  law  is  altered  by  the  stat.\4fc  9 
Vict.  c.  106,  s.  8,  and  by  the  stat.  40  &  41   Vict.  V  Jt? 
(Appendix)  (e\  "  a  contingent  remainder  cannot  vd 
all,  unless  it  vests  during  the  existence  of  a  prevj* 
estate  of  freehold,   or  at  least  at  the   very  instant' 
the  determination  of  the  sole  or  last  subsisting  previo 


(a)  18  Vin.  413 ;  4  Bro.  Cas.  Pari. 
353. 

(b)  bee  Smith's  Executory  Inter- 
ests annexed  to  Fearne,  Part  II. 
c.  6. 


(c)  Infra,  Part  III.  Tit.  1,  (^ 
s.  2. 

(d)  Supra,  par.  403,  404. 

(e)  See  infra,  par.  854,  858  a. 
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estate  of  freehold  "  (a).     But  it  is  to  be  observed,  that  by  *£ 
a  decision  of  the  House  of  Lords,  and  by  the  stat.  10  &  1 1 
Will.  3,  c.  16,  under  a  limitation  in  remainder,  a  posthu- 
mous child  may  take  in  the  same  manner  as  if  born  in 
the  father's  lifetime  (i).    860. 
By  the  old  law,  "a  contingent  remainder  of  the  measure  summr. 

of  oon- 

of  freehold,  unless  the  legal  estate  was  in  trustees,  must  **»*»* 

7  o  i  rem:und 

have  been  supported  by  a  previous  vested  freehold  estate  ; 
that  is,  it  must  have  been  originally  preceded  by  a  vested 
interest,  of  the  measure  of  freehold,  which  was  capable, 
in  its  original  limitation,  of  enduring  till  the  vesting  of  the 
remainder ;  otherwise  it  was  void  ab  initio :  and  one  such 
previous  estate  of  freehold  must  have  actually  endured 
until  that  period  "  (c).  861. 
Hence,  by  the  old  law,  "  whenever  the  legal  estate  was  Detraction 

7      J  1  &  ofoontin- 

not  in  trustees,  and  there  was,  in  the  first  instance,  or  ^  ?- 
there  happened  to  be,  eventually,  but  one  preceding  estate  of?^Sut 
of  freehold  duration,  and  that  estate  was  determined,  so  as  Smiita- 
not  even  to  exist  as  a  right  of  entry,  before  the  event  hap-  freehold 
pened  on  which  a  contingent  remainder  was  to  vest,  such 
remainder  was  necessarily  destroyed."  And  it  would  never 
afterwards  arise,  even  though  the  particular  estate  were 
subsequently  restored.    862. 

The  preceding  estate  might  be  determined,  so  as  to 

oaoae  the  destruction  of  a  contingent  remainder  limited 

thereon,  whether  at  common  law  or  otherwise,  in  various 

*ff%  (d)  :  1.  "  By  regular  expiration.    2.  By  disseisin  and 

tatting  of  the  right  of  entry.    3.  By  the  destructive  opera- 

te  of  a  feoffment,  fine,  or  recovery,  by  the  tenant  of  the 


h 


pBdth'8  Executory  Interests  annexed  to  Fearne,  §  757  ;  for  an 

to  Fearne,  §  702  ;  see  also  elucidation  of  this,  see  Id.  Part  Til. 

;  Price  v.  Hall,  L.  R.  c.  8. 

(f/)  Smith's  Executory  Interests 

Cniiae  T.  16,  c.  4,  §  11—16.  annexed  to  Fearne.  §  766,  767:  see 

'"  '»  Executory  Interests  also  §  788. 

*•  BB 
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ln'  l\' T* ?'  Preceding  estate,  whether  he  was  beneficially  entitled 

not.     4.  By  forfeiture.     5.  By  merger "  (a).    868. 

sut.  7  &  8       By  the  stat.  7  &  8  Vict.  c.  76,  s.  8,  it  was  enacted, u 
viot.  c  76,    a^r  ^e  ^me  ftj.  wjjjch  ^jg  ^cj.  g^aU  Come  into  o 

no  estate  in  land  shall  be  created  by  way  of  con 
remainder ;  but  every  estate  which  before  that  timewoali 
have  taken  effect  as  a  contingent  remainder  shall 
effect  (if  in  a  will  or  codicil)  as  an  executory  deviae, 
(if  in  a  deed)  as  an  executory  estate  of  the  same 
and  having  the  same  properties  as  an  executory  dew; 
and  contingent  remainders  existing  under  deeds,  wills,  or 
instruments  executed  or  made  before  the  time  when 
Act  shall  come  into  operation  shall  not  fail,  or  be  destropi 
or  barred,  merely  by  reason  of  the  destruction  or  merger 
of  any  preceding  estate,  or  its  determination  by  any  other 
means  than  the  natural  effluxion  of  the  time  of  sock 
preceding  estate,  or  some  event  on  which  it  was  in  ib 
w  ,  a  m.  «    creation  limited  to  determine."     But  by  the  stat  Ski  \ 

Stat.  8s9  ^ 

»ict  s. 106'  Vi°t"  c-  106, 8. 1,  this  enactment  was  very  properly  repeaki 

as  from  the  time  of  the  taking  effect  thereof,  and  by  a  8t 

contingent  remainders  are  protected  against  destrocM 

by  forfeiture,  surrender,  or  merger  of  the  particular  estate* 

contingent    -^e  wor(^8   are   these  :    "  That  a  contingent  remainder 

JUS^TL  existing  at  any  time  after  the  31st  day  of  December,  1844, 

lES^bSr,    shall  be,  and,  if  created  before  the  passing  of  this  Act,  stall 

thiTpSSa"1*  be  deemed  to  have  been,  capable  of  taking  effect,  notwitk- 

olr  a  preed-  standing  the  determination,  by  forfeiture,  surrender,  or 

iug  ovtate. 

merger  of  any  preceding  estate  of  freehold,  in  the  mud* 
manner,  in  all  respects,  as  if  such  determination  had  not 
happened."     864. 

"  There  is  no  necessity  for  the  continuance  of  a  pi* 
of^on-  '     ceding  particular  estate  of  freehold  to  preserve  contingent 

tingeut  iii  J  * 

remainder    remainders,  where  the  legal  estate  in   fee  is  vested  a 

created  out  7  °  _, 

we^ef1™*  trustees  :  for,  the  legal  estate  of  the  trustees  will  be  soft* 

{a)  See  Smith's  Ex,  Int.  Part  III.  c  9,  §  1.  2. 
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t  to  preserve   the  contingent  remainders,   notwith-  ^Ji,!'!. 

ding  the  regular  expiration  of  the  particular  estate  " 

*e  the  contingent  remainder  can  vest "  (a).    856. 

lie  same  protection  arises  where  the  legal  fee  is  out- 

fcding  in  mortgagees  (b).     855a. 

imitations  which  would  otherwise  be  construed  to  be  Limitation* 

not  con- 

%1  limitations,  will  not  be  construed  to  be  equitable  limi-  ^l^ble  to 
ions,  merely  because,  in  the  events  that  have  happened,  H£rt 
remainders  are  left  without  support  (c).    856. 
Wliere  a  preceding  estate    or  interest   is  void,    the  Acceiera- 
nainder  or  quasi  remainder,  if  vested,  is  accelerated  (rf). 
ft. 
And  in  the  case  of  hereditaments  of  copyhold  tenure,  Destruction 

1  J  7  of  con- 

rhere  the  preceding  estate  is  determined  by  the  act  of  JJSldew 
e  tenant,  as  by  surrender  to  the  lord  or  to  another  ^^TfL 
won,  or  acceptance  of  the  reversion,  or  forfeiture,  and  ho5£y 
mid  not  have  expired,  by  original  limitation,  before  the 
sting  of  the  contingent  remainder,  such  remainder  is 
((ported  by  the  ordinary  freehold  in  the  lord."     "If, 
wrever,  the  freehold  of  inheritance  in  the  lord  of  a  manor 
ecomes   united    with   a  particular  estate  of  copyhold, 
y  a  deed  of  enfranchisement,  the  contingent  remainders 
ipectant  upon    such   particular  estate  are  thereby  de- 
ployed" (*).    868. 

[Now,  however,  by  stat.  40  &  41  Vict.  c.  33  (Appendix),  »*£  «o *« 
riuch  passed  the  2nd  of  August,  1877,  it  is  enacted  as  g^J^, 
fellows  :   "1.  Every  contingent  remainder  created  by  any  reSSSKSi 
instrument  executed  after  the  passing  of  this  Act,  or  by  t2£n£° 

offset. 

tty  wfll  or  codicil  revived  or  republished  by  any  will  or 
fcdicil  executed  after  that  date,  in  tenements  or  heredita- 

(•)  Smith's  Executory  Interests  (<?)  Cunliffv  v.  Brancker,  L.  R.  3 

to  Fearne,  §  7S3;  Abbiss      Hi.  D.  (Ap.)  393,  407. 


r-  *•***,  In  re  Finrh,  L.  R.  17  (//)  Jul!  v.  Jacob*,  L.  R.  3  Ch.  D. 

*-D.|Ap.)*ll.  703. 

Q)  AstUy  t.  Mirklrthrait.  L.  R.  (f )  Smith's  Executory  1  n  tercets 

16  Ot  D.  59.  annexed  to  Fearno.  §  7X6—788. 
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'ch11!.!'*'  mente  °f  an7  tenure,  which  would  have  heen  valid 
-J-LL  springing  or  shifting  use  or  executory  devise  or 

limitation  had  it  not  had  a  sufficient  estate  to  support: 
as  a  contingent  remainder,  shall,  in  the  event  of  the 
cular  estate  determining  before  the  contingent 
vests,  be  capable  of  taking  effect  in  all  respects  as  if 
contingent  remainder  had  originally  been  created  u 
springing  or  shifting  use  or  executory  devise  or 
executory  limitation."    This  section  constitutes  the 
Act.]     868a. 

Section  III. 
Of  Reversions. 
Pr.  ii.  t.  »,      A  reversion  is  that  portion  of  ownership,  which,  on  fei 

UHi    lt  S.   3*  m  ■ 

creation  of  a  partial  interest  only,  remains  undisposed  <% 

Definition  of  .  . , 

a  revenion.  and  therefore  vested  in  the  person  by  whom  such  parol 
2J£££  interest  is  created.  And  it  is  so  called,  because,  on  ftl 
expiration  of  such  partial  interest,  the  possession  of  tb 
land  or  other  thing,  which  is  the  subject  of  such  intereit, 
reverts  to  the  person  or  the  representatives  of  the  penoa 
who  created  the  partial  interest  (a).     869. 

The  whole  or  a  part  of  this  reversion  or  undisposed-  * 
of  portion  of  ownership  may  be  made  the  subject  of » 
disposition  by  a  subsequent  instrument.    860. 
suooeasion        [On  the  sale  of  a  reversion  the  purchaser  must,  in  the 

«luty  on  sale  .  .  , 

<>f  a  re-       absence  of  a  special  stipulation  to  the  contrary,  either 


version. 


covenant  to  pay  the  succession  duty  and  to  indemnify  the 
vendor  against  it,  or  compound  for  it  in  advance  (&) J 
860a. 
when  a  A  reversion,  which   remains  undisposed  of,  is  alway* 

reversion,  or  .  .  m 

an  interest   vested  (c)  ;  and  so  a  reversion,  or  the  immediate  parr  or 

created  ont     .  V 

ve»ted*and    it,  when  simply  transferred,  is  always  vested ;  but  a  con- 

(«)  See  2  W.  Com.  175;  2  Cruise  (J)  Cooper  v.   Tretthy.  28  8«v. 

T.  17,  §  1—3  :  Watk.  Conv.  3rd  ed.       194. 
by  Prest.  108,  (o)  See  2  Cruiae  T.  17,  §  H 
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Test  may  be  created  out  of  a  reversion.  And  F^J\  *•  p 
ore  interest  is  of  such  a  nature,  that,  if  it  had  ~^ 
i  by  the  same  instrument  by  which  a  preceding  o01*"1**11*- 
rest  was  created,  it  would  have  been  a  vested 
expectant  on  such  preceding  interest,  it  will,  if 
&  subsequent  instrument,  constitute  the  rever- 
i  immediate  part  of  the  reversion,  expectant  on 
ling  interest,  and  will  be  a  vested  interest.  But 
;ure  interest  is  of  such  a  nature,  that,  if  it  hud 
d  by  the  same  instrument  by  which  a  preceding 
rest  was  created,  it  would  have  been  a  conte- 
nder or  other  executory  interest,  it  will,  if 
a  subsequent  instrument,  be  an  executory  in- 
me  kind  other  than  a  contingent  remainder,  in 
such  preceding  interest  (a).  Hence,  when  the 
e  reversion,  or  that  part  of  it  which  immediately 
artial  interest  previously  created,  is  made  the 
disposition  by  a  subsequent  instrument,  and 
take  effect  in  possession  (subject  only,  in  the 
1  estate,  to  any  term  of  years  or  contingent 
tt  may  intervene)  simply  on  the  regular  expi- 
the  partial  interest  previously  created,  such 
passes  a  vested  interest.  But  a  limitation 
le  or  of  a  part  of  such  undisposed-of  portion  of 
m  any  other  way  passes  only  an  executory 
I  for  instance,  where  the  subsequent  disposition 
le  of  such  undisposed-of  portion  of  ownership  is 
spend  on  a  contingency  unconnected  with  the 
of  the  partial  interest  previously  created,  or 
subsequent  disposition  affects  only  that  part  of 
posed-of  portion  of  ownership,  which  remains  to 
n  and  after  a  time  subsequent  to  the  expiration 
ial  interest  previously  created.     861. 

Action  with  these  distinctions  on  the  subject  of  reversions 
Ixecutory  Interests  annexed  to  Fearae,  Part  II.  c.  9. 
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on  a 

J  qualified 
ee. 

Reversion 
forming 
part  of  a 
particular 
estate. 

Reversion 
on  an  estate 
for  yean. 


ch"'!"^  Where  a  gift  is  made  of  a  qualified  or  base  fee,  no 
No  reverb  reversion  remains  in  the  donor  (a),  but  only  a  possibility 
of  reverter.     862. 

Where  a  person  having  only  a  particular  estate  in  lands, 
grants  a  smaller  estate  than  his  own,  he  has  a  reversion 
left  in  himself  (b).    863. 

Where  a  person  creates  an  estate  for  years,  by  demise 
at  common  law,  he  has  a  reversion  as  soon  as  the  lessee 
enters,  and  not  before.  But  when  an  estate  for  years  is 
created  by  a  conveyance  deriving  its  effect  from  the 
Statute  of  Uses,  the  person  to  whom  such  estate  is  limited 
acquires  the  actual  possession  without  entry  ;  and  con- 
sequently the  person  who  creates  the  estate  for  years  has 
a  reversion  immediately  upon  the  execution  of  the  con- 
veyance (c).     864. 

Rent  reserved  is  incident  to  the  reversion,  though  not 
inseparably  so.  By  special  words,  the  reversion  may  be 
granted  away,  reserving  the  rent.  But  by  a  general  grant 
of  the  reversion,  the  rent  will  pass  with  it  as  incident 
thereunto  ;  for  the  incident  passes  by  the  grant  of  the 
principal :  accessiorium  sequitur  sunm  principale  (rf). 
866. 


Kent 

incident  to 
a  reversion. 


Pt.  II.  T.  0, 
Cn.  1,  8.  4. 


Section  IV. 

Of  Executory  Interests  other  than  Contingent  Remainders 

or  Quasi  Remainders. 

Contingent  remainders  are  executory,  interests,  as  op- 
posed to  vested  interests.  But  the  term  executory  interests 
is  generally  used  to  denote  such  executory  interests  as  are 
not  limited  by  way  of  remainder.  Of  such  executory 
interests  there  are  several  kinds,  to  which  it  is  convenient, 


(a)  2  Cruise  T.  17,  §  6. 
(*)  Id.  §  8. 


(<0  W.  §  7. 

(d)  2  Bl.  Com.  176, 
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» 

I  indeed  necessary,  if  we  would  avoid  confusion  of  ideas,  £•  "•  *•  • 

issign  distinct  specific  names,  even  where  it  has  not 

n  usual  to  do  so.     866. 

)ne  kind  is  a  description  of  interest,  which,  when  created  springing 

way  of  use,  has  been  termed  a  springing  use,  and  which 

y  therefore  be  conveniently  termed  a  springing  interest, 

;hat  term  will  include  such  interests  when  created  by 

f  of  devise,  as  well  as  those  which  are  created  by  way 

« 

ise  in  a  deed.     867. 

'  A  springing  interest  in  real  estate  is  an  interest  by  way 
use  or  devise,  to  take  effect  at  a  future  time,  without 
ng  supported  by,  and  without  affecting,  any  other 
west  of  the  measure  of  freehold  "  (a).  Of  these  interests, 
ire  are  several  species  (b).  868. 
Bat  they  are  all  created  by  way  of  use  or  devise.  They 
old  be  void  if  inserted  in  a  deed  at  common  law.  For, 
the  common  law  an  estate  of  freehold  in  corporeal 
feditaments  could  not  be  made  to  commence  in  futuro, 
lerwise  than  in  remainder  immediately  after  the  regular 
riration  of  another  estate  of  freehold  in  possession ; 
ause  the  law  was  anxious  that  it  should  always  be 
iter  of  notoriety  who  was  the  owner  of  the  land,  that  the 
d  might  be  certain  on  whom  he  was  to  call  for  the 
vices  due  for  the  estate  ;  and  that,  if  the  rightful 
imant  were  excluded,  he  might  know  against  whom  to 
ing  his  action,  which  could  only  be  against  the  tenant  of 
e  freehold  for  the  time  being  (c).  Although  when  they 
j  by  way  of  use,  they  are  sometimes  termed  springing 
es,  yet  when  they  are  by  devise,  they  are  usually 
agnated  by  the  generic  name  of  executory  devises  (r/). 
». 

«)  See  Smiths  Executory  Inter-  Watk.    Oonv.    3rd    erf.    by    PreKt. 

» annexed  toFeame.§  117.  31—3,   73,  91,  i>2,   !»4  ;  Co.  Lift. 

*)SeeId.  §  US— 127.  217  a. 

r)  Barton,  §  22  ;  1   Pres.  Shep.  (r/)  Smith's  Executory  Interests 

*U ;  4  Cruise  T.  32,  c.  4.  §  5,  G  ;  annexed  to  Fcarne,  §  127  a. 
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A  springing  interest  in  personal  estate  is  an  ini 
by  way  of  bequest  or  of  trust,  to  take  effect  at  a 
time,  without  being  preceded  by,  and  without  affecting 
other  interest.   Limitations  of  this  kind,  by  way  of  beqi 
are  usually  designated  by  the  generic  name  of 
bequests  fa).     870. 

Another  kind  of  executory  interest  is  what  may 
termed  an  alternative  interest.  Thjp  is  an  "  interest  thai 
is  only  to  vest  in  case  the  next  preceding  interest  sknli' 
never  vest  in  any  way,  through  the  failure  of  tta 
contingency  on  which  such  preceding  interest  depend* 
As  where  a  testator  devises  to  A.  for  life  ;  and  if  he  but 
issue  male,  then  to  such  issue  male  and  his  heirs  for  ever; 
and  if  he  die  without  issue  male,  then  to  B.  and  his  hrin 
for  ever :  or,  where  a  testator  bequeaths  personal  estate  tl 
the  first 'sou  of  A.,  and  if  A.  should  have  no  son,  then  la 
B."  (b).    871. 

These  interests  "  considered  in  conjunction  with  thoae 
for  which  they  are  substitutionary,  are  sometimes  termed 
contingencies  with  a  double  aspect "  (c).     872. 

"  But  a  limitation  which  is  simply  an  alternative  limit* 
tion,  will  be  allowed  to  take  effect,  if,  in  any  way,  the  next  , 
preceding  limitation  fails  to  take  any  effect,  even  though 
the  precise  event  on  which  such  alternative  limitation  ■ 
to  take  effect  never  happens  "  (d).     873. 

Another  kind  of  executory  interest  is  what  may  be 
termed  (for  want  of  any  other  specific  term),  an  interest 
augmented  in  a  given  event,  or  an  interest  under  an  aog- 
meutative  limitation  or  under  a  limitation  causing  "« 
enlargement  of  an  estate  -upon  a  condition."  This  is  an 
interest  arising  by  deed  at  common  law,  under  which  a 
term  for  years  previously  created  in  things  that,  under  the 


v.O  Smith's  Ex.  Int.  §  127  b. 
<A>  Id.  §  128. 
<r)  Id.  §  129. 


(<*)  Smith's  Kx.  Int.§  694.  On  the 
subject  of  alternative  limitations, 
see  also  Id.  Part  II.  c.  21,  22,  & 
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old  law,  lay  in  livery,  or  a  term  for  years  in  things  that  **^\ •£•£ 
lay  in  grant,  or  a  preceding  estate  for  life  or  in  tail,  created 
by  the  instrument  containing  such  limitation,  is,  in  a  given 
event  to  be  absorbed  by,  or  transmuted  into,  a  larger  estate 
of  the  same  quality,  in  case  such  preceding  estate  remains 
unaliened,  and  unchanged  in  quality,  till  the  fulfilment  of 
the  condition  (a).  874. 
Another  kind  is  what  may  be  termed  (for  want  of  any  inter** 

under 

other  specific  term)  an  interest  diminished  in  a  given  event,  j£3£2£J^ 
or  an  interest  under  a  diminuent  limitation.  This  is  an 
interest  under  "  a  clause  by  which  it  is  provided  whether 
in  a  deed  at  common  law  or  by  way  of  use  or  devise,  that, 
in  a  particular  event,  an  interest  previously  given  by  the 
same  instrument  shall  be  transmuted  into  one  of  a  lower 
denomination.  As  where  a  man  makes  a  lease  for  life,  and 
if  the  lessee  within  one  year  pay  not  201.  that  he  shall  have 
but  a  term  for  two  years  "  (A).  876. 
Another  kind  of  executory  interest  is  an  interest  under  inter** 

under 

a  conditional  limitation  (c).    876.  ??nd*<*?nal 

v  '  limitations. 

The  term  executory  devise,  bequest,  or  limitation,  when  semes  of 

.  the  term 

used  in  contradistinction,  as  it  generally  is,  not  only  in  a  executory 
generic  sense,  to  immediate  devises,  bequests,  or  limita-  JjJJgJJi^ 
tions,  but  also  in  a  specific  sense,  to  such  executory  limi- 
tations as  are  by  way  of  contingent  remainder,  denotes 
"'such  a  limitation  of  a  future  estate  or  interest  in  lands 
or  chattels  as  the  law  admits  in  the  case  of  a  will,  though 
contrary  to  the  rules  of  limitation  iu  conveyances  at 
common  law,'  or,  in  other  words,  it  denotes  limitations  of 
springing  interests,  limitations  of  interests  by  way  of 
conditional  limitation,  and  quasi  remainders  after  a  life 
interest  in  personal  estate ;  as  distinguished  from  those 
limitations  of  future  interests  which  were  good  limitations 
at  common  law  ;  namely,  limitations  by  way  of  remainder, 

(«)  Smith's  Executory  Interests,  (A)  Id.  §  147. 

f  187 ;  see  also  §  138—146.  (c)  See  supra,  par.  168—171. 
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rules  of  law,  be  construed  to  be  vested  in  the  first  instance,  *JjJ}'  £  •» 
rather  than  contingent ;  but  if  it  cannot  be  construed  as  * 
vested  in  the  first  instance,  it  shall  be  construed  to  become 
vested  as  early  as  possible  "  (a).    880. 
Thus,  where,  by  an  ultimate  or  subsequent  limitation,  a  Limitation* 

to  U0IN) 

testator  devises  or  bequeaths  to  his  own  heir  or  heirs  or  n<*t<rf*in 

i  or  persons 

next  of  kin,  or  the  persons  entitled  to  his  personalty  under  JS!de?Sw 
the  Statute  of  Distributions,  the  devise  or  bequest  creates  rS^bu^ 
a  vested  interest  in  favour  of  the  person  or  persons  answer-  """ 
ing  that  description  at  the  death  of  the  testator,  rather  than 
at  the  time  when  such  limitation  takes  effect,  unless  there 
is  some  indication  of  a  contrary  intention.  And  where,  by 
an  ultimate  or  subsequent  limitation,  a  testator  devises  or 
bequeaths  to  the  heir  or  heirs,  or  next  of  kin  of  another 
person,  the  interest  devised  or  bequeathed  vests  in  the 
person  or  persons  answering  that  description  at  the  death 
of  such  person,  if  he  survives  the  testator,  or  at  the  death 
of  the  testator,  if  he  predeceases  the  testator,  rather  than 
at  the  time  when  such  limitation  takes  effect,  unless  there 
is  some  indication  of  a  contrary  intention.  And  the  mere 
circumstance  of  the  person  so  answering  the  description, 
in  these  cases,  being  the  object  of  a  prior  limitation  in  the 
same  will,  is  not  of  itself  a  sufficient  indication  of  such  a 
contrary  intention.  So  that  it  was  even  held,  that  under 
an  ultimate  trust  "  to  assign  personal  estate  unto  and 
equally  between  the  testator's  next  of  kin,"  his  two 
'children  were  entitled  as  his  next  of  kin  at  his  death, 
although  they  were  the  objects  of  the  prior  trusts  and  died 
in  infancy,  and  although  the  ultimate  trust  was  only  to 
take  effect  if  all  his  children  should  die,  and  without 
leaving  issue.  For  where,  after  specific  limitations,  a 
testator  gives  his  property  to  his  next  of  kin,  much  weight 

(a)  Smith's  Ex.  Int.  §  200—1.      rule,  see  also  1  Jarm.  Wills,  2nd  ed. 
For  the  reasons  of  this  rule,  see  Id.       683,  699  ;  2  Id.  69. 
f  202—209.    And  as  to  the  same 
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Pch"'  s.  5.  *8  no^  ^°  ^e  attached  to  that  which  is  supposed  to  1 

testator's  intention  in  favour  of  or  against  pari 

persons   as   his  next  of  kin,  as  infinite  variation! 

take  place  in  that  class  between  his  will  and  his  deal 

Limitation  Again,  although  a  portion  or  legacy  may  seem  prim 

ot!?S£mii  *°  depend  upon  the  person  interested  surviving  his  p 

i*nmt«.       yet  there  is  the  strongest  leaning  against  this  constr 

especially  in  the  case  of  a  marriage  settlement  i 

if  it  is  possible  to  satisfy  the  words  by  putting  a  di 

construction  upon  them,  the  Court  will  generally 

And  hence,  in  the  case  of  the  expression  "die  befoi 

shares  shall  become  payable,"  the  leaning  is  to  a 

"  payable"  as  meaning  "vested,"  unless  the  plain  id 

condition     of  the  passage  and  context  will  not  admit  of  it  (I 

annexed  to  ....  ,.  *    ,  ji  •  •    a 

a  pieoediug  a  condition  precedent  annexed  to  a  preceding  inter 

interest.  .  .      . 

not  be  applied  to  a  subsequent  interest,  where  it  d 

necessarily  extend  to  it  (c).     881. 
Rule  agaiiwt      Executory  interests,  other  than  those  in  remaind 
perpetmtie*.  ^  engmfte^  0n  an  estate  tail,  must  be  so  limitec 

{a)  2  Jarm.  Wills,  2nd  ed.  49, 69,  Trusts  of  Barber's  WW,  1 

103—113  ;  1  Rop.  Leg.  by  White,  118;  Bird  v.  Luchie,  8  H 

123  ;  Smith's  Executory  Interests  Philps  v.  Evans,  4  DeQ.i 

annexed  to  Feame,  §  210,  211  ;  Gorbell  v.  Davison,  18  Be 

Seifferth  v.  Badham,  9  Beav.  370 ;  Starr  v.  Newberry,  23  Be 

Gundry  v.  Pinniger,  14  Beav.  98;  1  Wharton  v.  Barker,  4  K.. 

D.  M.  &  G.  502 ;  Withy  v.  Mangles,  Downes  v.  Bullock,  25  B 

4  Beav.  358  ;  10  CI.  &  F.  215  ;  Las-  Moss  v.  Dunlop,  1  Johns,  4 

bury  v.   Newport,    9    Beav.  376 ;  v.  Lee,  1  Drew.  &  Sm.  8 

Markham  v.  Ivatt,  20  Beav.  579 ;  rison  v.   Harrison,  28  B 

Baker  v.   Gibson,  12  Beav.   101 ;  Pinder  v.   Pinder,  28  B 

Pearce  v.   Vincent,  1  Cr.  &  M.  598;  Chalmer*  v.  North,  28  Be 

2   Bing.   N.   C.  328  ;   2  M.   &  K.  Lee*  v.  Massey,  3  D.  F.  & 

800;  2  Keen  230;   Clapton  v.  Bui-  Be  Greenwood's   Will,  3( 

mer,  5  My.  k  Or.  108  ;  Jenkins  v.  Bullock  v.  Doiones,  9  H.  L 

Qmver,  2  Coll.  637  ;  Wilkinson  ▼.  Mortimorv  v.   Mortimorc, 

Garrett, 2 ColL 643;  Smithy. Smith,  Ap.  Cas.  448. 
12  Sim.  317  ;  Minter  v  Wraith,  13  (b)  See  Smith's   Bxecut 

Sim.  52  ;  Urquhart  v.  Urquhart,  13  terests  annexed  to  Fearne, 

Sim.   613;   Ware  v.   Bowland,  15  222;    Day  v.  Radclijfe, 

Sim.  687 ;  2  Phil.  635  ;  Butler  v.  Ch.  D.  654. 
BushneU,  3  My.  &  K.  232  ;  In  re  (<•)  See  Smith's  Ex.  Int. 
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from  the  first  moment  of  the  instrument  creating  them  5lI!T?' 

taking  effect  (which,  in  the  case  of  a  deed,  is  the  time  of 

execution,  and,  in  the  case  of  a  will,  the  death  of  the 
testator),  it  may  be  said  that  they  will  necessarily  vest  in 
right,  if  at  all,  within  the  period  occupied  by  the  life  of  a 
person  in  being,  that  is,  already  born,  or  in  ventre  matris, 
or  the  lives  of  any  number  of  persons  described  and  in 
being,  "not  exceeding  that  to  which  testimony  can  be 
applied  to  determine  when  the  survivor  of  them  drops," 
and  by  the  infancy  of  any  child  born  previously  to  the 
decease  of  such  person  or  persons,  or  the  gestation  and 
infancy  of  any  child  in  ventre  matris  at  that  time  ;  or, 
within  the  period  occupied  by  the  life  or  lives  of  such 
person  or  persons  in  being,  and  an  absolute  term  of 
twenty-one  years  afterwards,  and  no  more,  without  refer- 
ence to  the  infancy  of  any  person  ;  or,  within  the  period 
of  an  absolute  term  of  twenty-one  years,  without  reference 
to  any  life  (a).  Thus,  "  if  a  limitation  is  to  take  effect  on 
an  indefinite  failure  of  issue  in  general,  or  of  issue  male 
or  female,  or  by  a  particular  marriage,  and  not  merely  on 
a  failure  of  issue  within  a  life  or  lives  in  being  and  twenty- 
one  years  and  a  few  months  afterwards  ;  it  is  within  the 
foregoing  rule  against  perpetuities,  and  therefore  void  for 
remoteness  ;  unless  it  is  a  remainder  after,  or  a  limitation 
engrafted  on  an  estate  tail ;  or  a  limitation  of  a  sum  of 
money  to  be  raised  by  means  of  a  term  in  remainder  after 
an  estate  tail ;  or  a  limitation  over  of  a  term  which  is 
determinable  on  the  dropping  of  a  life  or  lives  in  being, 
where  a  tenant  right  of  renewal  does  not  exist  (b).    The 

(a)  Smith's  Executory  Interests  Pearte,  L.  R.  1 1  Eq.  522 ;  reversed, 

annexed  to  Fearae,  §  706.  See  also  L.  R.  7  Ch.  A  p.  275  ;  Hale  v.  Bale, 

Co.  Litt.  271    b,  n.  (1),   VII.  2  ;  L.  R.  3  Ch.  D.  643. 

Watk.  Conv.  3rd  ed.  by  Prest.  104,  (A)  Smith's  Executory  Interests 

129, 131  ;  Burton,  §  824 ;  Lewis  on  annexed  to  Fearne,  §  714  ;  Webster 

Perpetuity,  459,  460;  Rowland  v.  v.  Parr,  26  Beav.  236;  Fisher  v. 

7W»#y,  26  Beav.  67  ;  Heasman  v.  Webster,  L.  R.  14  Eq.  283,  290. 
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CHAPTER  II. 

OF   RIGHTS   OF   ENTRY   OR  ACTION,   MERE   POSSIBILITIES, 
MERE   ADVERSE   POSSESSIONS,   AND   EXPECTANCIES. 

part  ii.    In  consequence  of  modem  enactments,  which  are  noticed 

T.  9,  Ch.  2.  ^  7 

in  other  parts  of  this  work,  the  subject  of  this  chapter  is 

now  of  comparatively  little  practical  importance,  and 
therefore  a  very  little  space  will  here  be  given  to  it, 
though  points  connected  with  it  will  be  found  in  sab- 
sequent  pages. 

Present  rights  of  entry  are  of  three  kinds  : 

1.  The  right  of  immediate  entry  incident  to  a  present 
vested  interest,  where  the  actual  seisin  or  possession  has 
never  been  acquired ;  as  in  the  case  of  an  heir-at-law  before 
entry,  if  the  land  is  not  out  on  lease  for  years  (a).     886. 

2.  That  right  of  immediate  entry  which  is  incident  to  a 
vested  interest,  where  the  actual  seisin  or  possession  has 
been  lost  by  abatement,  intrusion,  or  disseisin,  but  not  the 
right  of  possession  (6).    887. 

3.  That  right  of  immediate  entry  which  exists  in  favour 
of  a  person  who  has  a  present  right  to  take  advantage  of 
a  condition  which  has  been  broken,  the  breach  of  which 
does  not  ipso  facto  determine  the  estate  which  was  subject 
to  such  condition  (c).    888. 

A  right  of  action  for  the  recovery  of  an  estate  exists  fas 
we  shall  see  hereafter)  in  certain  cases  where  there  is 
originally  no  right  of  entry,  or  where  the  right  of  entry 
has  ceased  (d).    889. 


Rights  of 
action. 


(a)  1  Cruise  T.  1,  §  20. 

(b)  See  Fearne,  286,  and  n.  (e) ; 
2  Bl.  Com.  c.  13  ;  3  BL  Com.  168, 
169;  and  Title  on  Adverse  Pos- 
session, infra. 


(e)  See  Fearne,  381,  n.  (a)  I.  1, 
and  par.  191 — 7,  supra. 

(d)  See  Part  III.  Tit  6,  Ch.  I, 
infra. 
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The  word  possibility  has  a  general  sense,  in  which  it  TPiRc"'2. 
iucludes  even  executory  interests  which  are  the  objects  of  Poagibilitiee< 
a  limitation.  But  in  its  more  specific  sense,  it  is  that  kind 
of  contingent  benefit  which  is  neither  the  object  of  a  limi- 
tation, like  an  executory  interest,  nor  is  founded  in  any 
lost  but  recoverable  seisin,  like  the  right  of  entry  of  the 
second  kind.  Of  this  nature  is  a  possibility  of  reverter  on 
the  grant  of  a  qualified  or  determinable  fee  (a).  For,  as 
the  qualified  or  determinable  fee  may  endure  for  ever, 
there  cannot  be  any  remaining  portion  of  the  seisin  or 
ownership  to  constitute  an  actual  reversion  or  to  form  the 
subject  of  any  ulterior  limitation  in  remainder  {b).  And 
of  the  same  nature  is  a  contingent  right  of  entry  in  case 
there  should  be  a  breach  of  a  condition  subsequent.    890. 

A  mere  adverse  possession,  without  any  estate  or  interest,  J*ew 
exists  in  the  case  of  an  abator,  intruder,  or  disseisor,  who,  p"**""0"* 
iu  the  first  instance,  has  the  actual  possession,  but  no  right 
of  possession  (c).     891. 

An  expectancy  is  a  general  term  which  may  include  Expectan- 
various  kinds  of  future  interests,  but  is  specifically  applied 
to  a  mere  hope  of  succession,  unfounded  in  any  limitation, 
provision,  trust,  or  legal  act  whatever  :  such  as  the  hope 
which  an  heir  apparent  or  presumptive  has  of  succeeding 
to  the  ancestor's  estate.  This  is  sometimes  termed  a  bare 
or  mere  possibility  (d).    892. 

It  may  be  remarked  in  this  place  that  property  ing^»^ 
chattels  personal  may  be  either  in  possession  or  in  action. 
Property  in  possession  is  that  of  which  a  person  has  not 
only  the  right  of  enjoyment,  but  has  also  the  actual  enjoy- 
ment. Property  in  action  is  that  to  which  a  man  has  only 
a  bare  right,  enforceable  by  action  or  suit,  without  any 

(*)  Fearne,  381,  d.  {a),  I.  1.  9  ;  and  see  Part  III.  T.  6,  c.  1, 

{b)   See  Smith's  Executory  In-  infra. 

tereste  annexed  to  Fearne,  §  159,  (d)  Fearae,  §  301  ;  Smith's  Exe- 

166,  and  supra,  par.  834,  859 — 865.  cutory  Interests  annexed  to  Fearne, 

(<?)  2  BL  Com.  c.  13  ;  3  Id.  168—  §  71. 

VOL.   I.  CO 
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Part  II. 
T.  9,  Ch. 


2  occupation  or  enjoyment,  and  which  is  hence  denominated 
~"  a  chose  in  action.  The  first  is  subdivided  into  two  sorts — 
property  in  possession  absolute,  and  property  in  possession 
qualified.  The  former  is  that  to  which  a  person  has  the 
exclusive  and  permanent  right.  The  latter  is  that  to 
which  he  has  not  an  exclusive  right,  or  not  a  permanent 
right,  but  a  right  which  may  sometimes  subsist,  and  at 
other  times  not  subsist ;  as  in  the  case  of  game,  water,  and 
goods  pawned  or  pledged  upon  condition  (a).     898. 


(a)  See  2  Bl.  Com.  389—896. 
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CHAPTER  III. 

OF   POWERS. 

I.  TAe  Nature  and  different  kinds  of  Powers  (a). 

A  power  is  an  authority  by  which  a  person  reserves  to  Tp1fRcl},*3 

himself  or  confers  on  another  the  right  to  do  an  act  in  Definition" 

law  (6).    894.  of  a  1K>^en 

Powers  are  of  three  kinds  :  1.  Common  law  authorities;  Different 

.  kind*  of 

as  powers  given  by  will,  without  the  intervention  of  the  J™™?'  *** 
Statute  of  Uses.    2.  Statutory  powers,  not  by  way  of  use.  th«ir  <»*«*»• 
3.  Powers  limited  by  way  of  use,  and  operating  under  the 
Statute  of  Uses.     Statutory  powers,  not  by  way  of  use,  are 
sometimes  designated  by  the  general  term  of  common  law 
authorities  (c).    896. 

In  the  case  of  a  common  law  power  given  by  a  will,  or  **«*  uw 
of  a  statutory  power  not  by  way  of  use,  the  estate  which  SJJ^i"of 
is  limited  by  the  exercise  of  the  power,  passes  by  force  of  me2t!£S£ 
the  will  or  Act  of  Parliament,  and  the  appointor,  in  exe-  uw^i? 
cuting  the  power,  merely  nominates  the  person  to  take  the  power  not 

by  way  of 

estate ;  except  in  the  case  of  a  power  of  attorney  given  u»e- 

i  .  n  i       Distinction 

by  one  person  to  another  to  execute  a  conveyance  for  the  between  a 

power  of 

former  (d).    896.  •*?"!?* 

v    '  and  other 

common 

(a)  On  Appoint mvnU  and  Lease*  points  within  so  small  a  compass,     w  P°wenj- 

under  Power*,  sec  infra,  Part  IIL  T.  will  prove  of  use  to  many ;  although 

12,  Ch.  3,  8&  6, 7.    And  see  Lord  St.  of  course  it  will  be  desirable  for 

Leonards1  most  learned  and  valu-  the  reader  to  make  himself  master 

able  work  on  Powers  (ed.  7),  from  of  the  Treatise  on  Powers,  and  add 

which,  as  the  references  show,  many  from  thence  to  the  points  contained 

of  the  points  are  taken,  although  in  this  Compendium. 

they  are  generally  expressed  in  a  (jb)  4  (/raise  T.  32,  c.  13,  §  1. 

different  and  condensed  form.     It  (<?)  See  1  Sugd.  Tow.  1,  2,  171— 

is  hoped  that  the  selection,  arrange-  2;  4  Cruise  T.  32.  c.  13,  §  1. 

ment,  and  condensation  of  these         (d)  1  Sugd.  Pow.  1,  2,  242. 

CC2 
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t.P9RchU3.  A  power  under  the  Statute  of  Uses  is  a  mere  right 
^~^~  to  declare  a  use  which  is  to  be  executed  by  the 
jKLSf  Statute  (a).     897. 

Powra  of  Some  of  these  powers  are  simply  powers  of  appointment, 
miStfmew  serving  to  confer  a  right  of  declaring  the  original  uses  of  a 
rowottoL,   subject  of  property.    Others  are  mere  powers  of  revocation, 

and  powers  ..  «  .    L .       *        ...  •■%  •  i 

of  reToca-     serving  to  confer  a  right  ot  setting  aside  uses  previously 

tion  and 

appoint.      declared.    While  others  are  powers  of  revocation  and  new 

ment.  x 

appointment,  giving  a  right  of  setting  aside  uses  previously 
declared,  and  limiting  new  ones  in  their  place,  which 
the  statute  executes,  as  it  executed  the  uses  originally 
declared  (b).    898. 

Several  of  these  powers  are  not  usually  called  powers 

of  revocation,  such  as  powers  of  jointuring,  leasing,  and 

charging  settled  estates  with  the  payment  of  money ;  yet 

all  these  are  in  fact  powers  of  revocation  as  well  as  of 

appointment ;  for  they  operate  as  revocations  pro  tanto  of 

the  preceding  estates  (c).    899. 

J^l*  "jy       A  power  may  be  given  or  reserved,  1.  To  a  person  who 

wn?E£or   has  an  e8tate  limited  to  him  by  the  deed  creating  the 

ertlte%rto  power;  2.  To  a  person  who  had  an  estate  at  the  time  of 

fofSiS^wn  the  execution  of  the  deed,  but  conveys  away  such  estate 

or  another's    ,,,,  ...  .-  . , 

benefit.  by  that  deed,  reserving  to  himself  a  power  over  the  pro- 
perty ;  3.  To  stranger  to  whom  no  estate  is  given,  but 
for  whose  benefit  the  power  is  to  be  exercised  ;  or  4.  To 
a  stranger  to  whom  no  estate  is  given,  and  by  whom 
the  power  is  to  be  exercised  for  the  benefit  of  some 
other  person  (d).     900. 

Heuoe  Powers  limited  to  the  first  three  persons  above  men- 

powere  are 

w^ected  or  tioned  may  be  termed  powers  connected  with  an  interest ; 
US'        while  powers  limited  to  the  person  last  mentioned  may 

(a)  1  Sugd.  Pow.  224;  Co.  Litt.  (r)  4  Cruise  T.  32,  c.  13,  §  4 ; 

271  b,  n.  (1),  VII.  1.  Co.  Litt.  271  b,  n.  (1).  VII.  1. 

(ft)  See  1   Sugd.   Pow.  462 ;    4  (rf)  1  Sugd.  Pow.  39,  40. 

Cruise  T.  32,  c.  13,  §  3. 


OF   POWERS.  389 

ed  powers  unconnected  with  an  interest,  or  naked  TPSRc"'3. 

801.  ^ith  ^ 

re  limited  to  the  first  two  persons  above  mentioned,  "iteregt- 

*■  Powere 

ley  concern  lands,  are  sometimes  termed  powers  JJ^ulS10 
to  the  land  (a) ;  while  powers  limited  to  the  person  SSuJKS!" 
cribed  are  generally  called  powers  collateral  to  the 
simply  collateral.     The  term  collateral  is,  however, 
>lied  to  certain  other  powers  (b).    902. 
powers  limited  to  the  first  three  persons  above  Divfoion  of 

*  *■  powere  into 

ied  are  divided  into  powers  appendant  or  appur-  J*1*1."11111* 
and  powers  collateral  or  in  gross  (c).     Powers  JS^XVe- 
mt  or  appurtenant  are  those  which  are  limited  to  ^o^.  m 
l  to  whom  an  estate  is  limited  by  the  deed  creating  5^"™' 
rer,  and  which  enable  him  to  create  an  interest  jy1^*"1 
rill  wholly  or  partly  fall  within  the  compass  of  and  1>ur  nant 
lat  estate ;  as  where  an  estate  for  life  is  limited  to  a 
with  a  power  of  granting  leases  in  possession  (rf). 
collateral  or  in  gross  are  those  which,  even  if  given  Definition 

t  °  of  powere 

son  to  whom  an  estate  is  limited,  do  not  enable  him  w"aUjraJ  <>r 

7  in  grow. 

ean  interest  which  will  wholly  or  partly  fall  within 

pass  of  and  affect  that  estate  (e).    A  power  simply  Definition 

al,  or  a  naked  power,  or  a  power  unconnected  with  8i^py  , 

1  r  ?  r  collateral  or 

rest,  is  a  power  given  to  a  person  who  had  noJ^"|)ra 
.  at  the  time  of  the  execution  of  the  deed,  and  to  {SuScwd 
no  estate  is  limited  by  the  deed,  to  dispose  of  or  intent. 
property  in  favour  of  some  other  person ;  as  where 
r  is  given  to  a  stranger  to  revoke  a  settlement,  and 
new  uses  (/).     903. 

Cruise  T.  32,  c.  13,  §  5  ;  T.  32,  c.  13,  §  6  ;  Co.  Litt.  242  b, 

242  b,  n.  (1),  II. ;  Watk.  n.  (1),  II.;  Watk.  Conv.  3rd  ed.  by 

1  ed.  by  Prest.  139.  Prest.  139. 

bruise  T.  32,  c.  13,  §5;  1  (*)  See  1  Hugd.  Pow.  40,  41;  4 

w.  40,  41 ;  Co.  Litt  242  b.  CruiHe  T.  32,  c.  13,  §  9, 10;  Co.  Litt. 

.;  Watk.  Conv.  3rd  ed.  by  242  b,  n.  (1),  II.;  Watk.  Conv.  3rd 

k  ed.  by  Prest.  139. 

tagd.  Pow.  40,  41.  (/)  1  Sugd.  Pow.  42;  4  Cruise 

si  8ugd.  Pow.  40; 4  Cruise  T.  32,  c.  13,  §  11. 
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T!'5f*c  "*.-{.      Powers  are  also  divided  into  general  and  particular. 

(Jenenu  ami  general  power  is  a  right  to  appoint  to  any  person 

l*wtwlUr  persons  the  donee  may  choose  to  select  A  paitin 
power  is  a  right  to  appoint  to  certain  objects  design 
in  the  instrument  creating  the  power  (a).    904. 

itiweniu         Some  powers  of  selection  and  distribution,  where  tl 

the  nature      >  ' 

of  tnwto,or  j8  n0  limitation  over  in  default  of  appointment,  aw  in 

containing  *  *  ~ 

fmHiStiou.  nature  of  trusts,  which  it  is  the  duty  of  the  done 
execute ;  and  some,  though  not  in  the  nature  of  tr 
are  regarded  as  containing  a  gift  by  implication  tc 
objects  of  the  power.  In  either  case  if  the  power  h 
exercised,  all  the  objects  who  are  within  it  generally 
in  equal  shares  (b).  906. 
rower  of  Where  in  a  partnership  deed  it  is  stipulated  tfaa 

by  will,  not  interest  of  one  of  the  partners  in  the  partnership  coi 

i*  iiiKti  tuting 

<i  i*>wer  of    in  case  0f  his  death  before  the  expiration  of  the  pai 

appoint-  *  * 

i.ient.  8hjp  term,  shall  not  belong  to  the  surviving  partne 
shall  go  to  such  persons  or  person  as  he  shall  by  will 
and  appoint,  and  in  default  of  such  appointment, ' 
widow,  children,  executors,  or  administrators,  as  tl 
mentioned,  this  does  not  create  a  power  of  appoin 
in  the  technical  sense,  but  is  a  mere  bargain  thi 
partnership  property  shall  not  accrue  to  the  sur 
partner,  but  that  the  partner  to  whose  share  the  st 
tion  relates  shall  have  a  power  of  disposing  of  it  bj 
or,  if  he  should  die  intestate,  that  it  shall  devolve 
family.  And  therefore  it  will  pass  under  the  gt 
description  in  his  will,  of  "  all  other  his  estate  and « 
of  whatsoever  nature  or  description,"  without  any  all 
to  the  power  (c).     906. 

(a)  1  Sugd.  I'ow.  471  ;  Co.  Litt.  Jarm.  Wills,  2nd  ed.  461. 

271  b,  n.  (1),  VII.  2.  (/•)  /W«*  v.  Dmmh.  I  R 

(ft)  2  Sugd.  Pow.  7th  ed.  168—  My.  402. 
165  ;  Hill  on  Trustees,  27—32  ;  1 
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II.  The  Creation  of  Powers. 

words  which  clearly  indicate  an  intention  that  a  /$*£":, 
should  have  a  power  are  sufficient  to  create  one,  [j,^^" 
t  in  a  deed  or  in  a  will  (a).    907.  °hB€r 

he  old  law,  it  was  not  necessary  that  the  author  of  JSeSent. 
r  should  require  the  observance  of  any  particular  J^JJ-J^ 
n  the  execution  thereof.  So  that  a  power,  even 
it  related  to  real  estate,  might  be  reserved  to  be 
jd  by  a  simple  note  in  writing  or  by  an  unattested 
But  if  the  author  of  the  power  required  it  to  be 
d  by  a  will,  or  a  writing  purporting  to  be  a  will, 
',  saying  more,  the  power  could  only  be  exercised 
11  duly  executed,  like  any  other,  under  the  Statute 
ids.  This  distinction,  however,  applies  only  to  wills 
efore  the  year  1838.  For  by  sect.  10  of  the  stat. 
c  26,  "  no  appointment  made  by  will,  in  exercise 
power  shall  be  valid,  unless  the  same  be  executed 
ner  required  "  by  the  Act  with  respect  to  ordinary 
•).  And  a  testator  cannot  by  his  will  prospectively 
for  himself  a  power  to  dispose  of  his  property  by  a 
codicil  not  duly  executed  as  such  (c).  908. 
ere  could  not  be  reserved  on  a  bargain  and  sale  to  where  a 

coiiMriera- 

t  the  bargainor,  as  the  consideration  must  be  paid  tion  * 
in  order  to  raise  the  use  (rf).  But  where  a  power 
ted  by  way  of  use  by  a  conveyance  operating  by 
station  of  possession,  the  appointee  acquires  an 
>le  estate  or  a  use  by  the  appointment,  and  then 
itute  of  Uses  instantaneously  transfers  the  legal 
itself  to  him,  without  reference  to  any  considera- 
).  909. 
ere  an  estate  is  to  arise  by  the  exercise  of  a  power, 

*  1  Hugd.  Pow.  118,  119  ;  (?>)  1  Sugd.  Pow.  165 — 157. 

T.  32.  <\  13,  §  14  :  Frer-  (r )  Johtiwfi  v.  Ball,  5  Do  G.  &  S. 

Pw*<m,  L.  R.  3  Eq.  658  ;  «">. 

trhger'*  K*tat<>,  Skair  v.  (tl)  1  Sujrd.  Pow.  KM). 

»rrf.  L.  R.  6  Oh.  D.  (Ap.)  1.  {?)  1  Sugd.  Pow.  101, 102. 
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part  I!,    tne  seisin  out  of  which  it  is  to  be  served  must  be  coi 

T.  Vt  Cdl.  ■>. 

surate  with  such  estate,  as  the  estate  cannot  endure1 

A  oomnien- 

*nnt*  mi*in  t^e  seisio  out  of  which  it  is  to  arise.     So  that  if  ft  1 
estate  were  conveyed  to  A.  to  such  uses  as  B. 
appoint,  and  B.  were  to  appoint  to  C.  in  fee,  the  estateif-] 
The  land      pointed  to  C.  would  cease  on  the  death  of  A.    And 
«!nve>«ito  it  is  intended  to  confer  the  power  of  creating  a  legal  < 
eux.  and  not  \yy  an  appointment  by  force  of  the  Statute  of  Uses, 

to  and  to  the     J  rr  J  aJ 

reTe2Lihttc  not  a  mere  equitable  estate,  the  land  should  he  convey*] 
to  the  releasee,  etc.,  to  the  uses  intended  to  be  appointed 
and  not  to  and  to  the  use  of  the  releasee,  etc.,  to  them 
intended  to  be  appointed  (or).     910. 

III.  Powers  to  appoint  to  Children  or  Relation*. 

Power  u»         A  younger  child  who  becomes  the  eldest,  and  as  sod 
.voungei       takes  the  estate  provided  for  the  eldest  or  only  son,  before 

children.  #  ■•  . 

receiving  his  portion,  is  not  within  a  power  of  appointing 
portions  for  younger  children*  (b).   And  on  the  other  hand, 
an  elder  son  unprovided  for  may  take  under  such  a  pro- 
vision (c).     911. 
i^terLta  re      Under  a  power  to  appoint  real  or  personal  property 
authorised,   amongst  children  in  such  proportions  as  the  donee  shall 
think  fit,  he  need  not  give  absolute  interests  to  any  one 
or  more  of  them,  but  he  may  carve  it  out  into  particular 
interests  as  he  pleases.    But  a  merely  reversionary  intend 
cannot  be  given  to  any  one  child,  if  it  is  intended  fori 
portion  (rf).     912. 
pfwerlrf*         IQ  a  settlement  of  a  wife's  property,  an  exclusive  power 
22Sii,Jh?lt  of  appointment,  by  deed  or  will,  among  her  children,  oogbt 
to  be  given  her  in  priority  to  the  limitations  in  favour  of 
the  children  (e).     913. 

(a)  1  Sugd.  Pow.  175.  Sec  supra.  (rf)  Id.  272,  273. 

par.  690—2.  (r)  Olirrr  v.  Olirrr.  L.  B.  W 

(b)  2  Sugd.  Pow.  269.  Ch.  D.  765. 
(r)  2  Sugd.  Pow.  270—1. 
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tere  estates  are  devised  in  strict  settlement,  with  a  tpJbch!"3. 
fid  power  for  a  tenant  for  life  to  charge  portions  for  Power  to  ~ 
•linger  child  or  children,  such  a  power  includes  all  p^JJJSu,  for 
ranger  children  by  any  marriage  (a).m    914.  S™. 

lere  a  testator  bequeaths  upon  trust,  after  the  de-  implied  gift 

#  to  surviving 

of  the  prior  takers,  for  their  children  in  such  shares  children 

*■  '  subject  to  a 

survivor  shall  by  will  appoint,  this  creates  a  gift  to  p°wer- 
tildren,  subject  to  the  power ;  but  the  objects  of  the 

and  the  gift  are  the  children  living  at  the  death  of 
irviving  parent  (6).    915. 
hough  a  power  to  raise  portions  out  of  real  estate  Power  to 

o  t  x  raj  ma 


en  generally,  yet  equity  will  not  permit  it  to  be  i^Xe"01 
sed  in  such  a  manner  as  to  raise  them,  or  even  to  a^i^ted. 
•  them  vested  so  as  to  be  transmissible,  before  the 
when  the  portions  are  wanted,  although  interest  be 
in  the  meantime.     And  although  the  power  is  to 
the  portions  when  the  parent  shall  think  proper,  yet 
s  only  to  enable  him  to  raise  them  in  his  lifetime,  if 
any  (c).    916. 
power  to  appoiut   "amongst  the  children   as  the  whether  an 

*  *  *  °  exclusive 

shall  think  proper,''  does  not  authorise  an  exclusive  jJSSiui" 
Qtment  (rf) :  a   discretion  is  only  given  as  to  the  authori"ed- 
ot.    917. 
lere  a  person  has  a  power  of  selection  amongst  his  Power  to 

appoint  to 

y  or  relations,  he  may  appoint  to  relations  who  are  relation* 
apable  of  taking  under  the  Statutes  of  Distribution. 
where  a  person  has  only  a  power  of  appointing  to  his 
y  or  relations  generally,  and  not  to  such  of  them  as 
uJl  think  fit,  he  can  only  appoint  to  the  next  of 
rithin  those  statutes  (e).    918. 

I8ngd.  Pow.  281.  (d)  1  Sugcl.  Pow.  538. 

Wooicock  v.  Rennerk,  4  Bcav.  \e)  2  Sugd.  Pow.  242,  248.  Snore 

I  Phil.  72.  v.  Teed,  L.  K.  \)  Kq.  622.  See  infra, 

8ee2Sugd.  Pow.  281,  283.  Part  III.  Tit.  15, Ch.  1,  s.  6,  No.  VII. 
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Part  II. 
T.  9,  Ch.  s. 

Imnlied  gift 
in  default 
of  appoint- 
ment. 


Appointee* 
entitled  to 
filiare  in  the 
gift  in 
default  of 
appoint- 
ment. 


IV.  Shares  in  Default  of  Appointment. 

If  a  ftind  is  given  to  such  of  a  certain  class  of  persons, 
or  to  a  certain  class  of  persons  in  such  proportions,  as  a 
third  person  shall  appoint,  and  there  is  no  express  gift  in 
default  of  appointment,  there  is  an  implied  gift  to  them 
in  default  of  appointment,  and  if  no  appointment  is  made, 
they  will  take  equally  (a).  So  that  where  a  bequest  was 
made  to  several  relations  "or  their  children,"  in  such 
proportions  as  another  person  should  appoint,  and  no 
appointment  was  made,  such  relations  and  their  children 
all  took  in  equal  shares,  because  there  was  a  general 
intention  in  favour  of  the  whole  class  ;  and  as  the  parti- 
cular intention  in  favour  of  particular  individuals  of  the 
class  to  be  selected  by  the  donee  of  the  power  failed,  by 
reason  of  the  selection  not  being  made,  the  Court  carried 
into  effect  the  general  intention  (b).  But  if  a  person, 
making  no  gift  himself,  merely  empowers  another,  by  a 
power  or  a  trust,  to  give  property,  the  gift  must  be  made, 
or  no  person  can  claim,  though  the  persons  to  whom  the 
intended  gift'  was  to  be  confined  are  named  (c).     919. 

Where  there  is  no  hotchpot  clause,  appointments  to  one 
or  more  of  a  class  of  an  equal  portion  or  equal  portious 
of  the  fund,  will  not  exclude  him  or  them  from  being  an 
object  of  the  gift  in  default  of  appointment  (d).  Also 
an  appointment  of  a  part  of  a  fund  to  one  of  a  class,  "  as 
and  for  her  part,  share,  or  proportion,"  will  not  prevent 
her  participating  in  the  unappointed  fund  limited  to  the 
class  equally  in  default  of  appointment  (e).    920. 


(a )  2  Spence's  Eq.  Jur.  83;  Sugd. 
Pow.  8th  ed.  591—5 ;  Salisbury  v. 
Ik-nttm,  3  K.  &  J.  529 ;  Rtid  v.  JfcvW, 
25  Beav.  469;  Izod  v.  Izod,  32 
Beav.  242  ;  Lambrrt  v.  Thicaite*, 
L.  R.  1  Eq.  51  ;  lie  PhcnS* 
Tru*t*9  L.  R.  5  Eq.  346;  Hi' 
Capites  Will,  2  Dr.  &  Sm.  627. 


(b)Penny  v.  Tvrntr,  2  Phil.  493 ; 
Be  WfttftVr  Tru*U.  1  Johns.  656. 

(?)  2  Spence's  Eq.  Jur.  84  ;  Br 
Eddttwci,  1  Dr.  k  Sm.  395. 

Of)  2  Sugd.  Pow.  217;  Warmtlty 
v.  Vauyhan,  1  D.  &  J.  114,  126. 

(r)  WomhircllvMaMrottMBe*?. 
143  ;  1  Sugd.  Pow.  354  ;  2  Id.  217 
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A  power  of  appointment  does  not  prevent  the  vesting  ^cl\ 
of  real  or  personal  estate  limited  in  default  of  appoint-  gj^J^ 
nient,  but  the  interests  limited  in  default  of  appointment  JjJjJ,'1^ 
vest,   subject    to  be    divested    by  an    exercise   of  the men  v<* ' 
power  (a).     921. 


V.  Powers  to  Sell,  Mortgage,  Charge,  or  Exchange. 

Any  words  from  which  it  can  be  inferred  to  have  been  Power  to  mli 

J  for  payment 

the  intention  of  the  testator  that  his  lands  shall  be  sold  of  debt*- 
for  payment  of  his  debts,  will  operate  as   a  power   of 
sale  (6).     922. 
Where  a  will  contains  a  direction  or  power  to  raise  Effect  of  a 

*■  direction  or 

money  out  of  the  rents  and  profits  of  an  estate,  to  pay  }£™^ne 
debts,  portions,  or  legacies,  and  the  money  must  be  raised oatof  rel,t"' 
and  paid  before  it  could  be  raised  out  of  the  rents  and 
profits,  Courts  of  Equity  have  extended  those  words  to 
a  power  to  raise  by  sale  or  mortgage,  unless  restrained 
by  other  words  (c).     923. 
But  where  the  words  are  to  raise  a  sum  of  money  out  or  anuwai 

"  profits. 

of  the  annual  profits,  there  the  trustees  cannot  sell  or 
mortgage  (a).    924. 

In  equity,  an  unlimited  power  to  charge  an  estate  autho-  Effect  of  «n 
rises  a  trust  to  sell  the  estate,  and  divide  the  proceeds  i*,wer  to 

1  r  charge. 

amongst  the   objects  of  the   charge ;   and  a  power  to  Effect  of  a 

lK»wer  to 

grant  the  land  enables  a  charge  of  a  sum  of  money  on  *»»*• 
the  land  (i).    926. 

A  power  given  generally  to  raise  a  sum  out  of  an  estate  Jj2Lela,lto 
authorises  a  sale  of  such  estate  (/).     926. 


raise  n 
sum." 


see  2  Ves.  J.  366,  and  Fatter  v.  (ft)  6  Cruise  T.  38,  c.  16,  §  26. 

Cant  ley,  3  8m.  &  G.  96  ;  6  D.  M.  &  (c)  Story's  Eq.  Jur.  §  1064,  1064 

0.  55,  65,  67,  as  to  the  words  "  in  a;  2  Spcnce's  Eq.  Jur.  316.  406  ;  4 

lieu  of  n  a  share.  Cruise  T.  32,  c.  13,  §  19. 

(a)  2  Sugd.   Pow.  4,   6  ;  Watk.  (<0  4  Cruise  T.  32,  c.  18.  §  19. 

Conv.  3rd.  ed.  by  Prest.  146;  Smith's  ('0  1  Sugd.  Pow.   486,  586;   4 

Executory    Interests   annexed   to  Cruise  T.  32,  c.  16,  §  55. 
Fearne,  §  369  a.  (/)  1  Sugd.  Pow.  513. 
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Part  II. 
T.  9,  Ch.  3. 


A  j»wer  to 
mortgage 
<1<«m  not 
authorise  a 
Kale. 

Where  a 
]>ower  to  sell 
authorises  a 
mortgage. 


Power  for 
tnusteee  for 
sale,  to 
Hell  by 
unction,  etc. 


Where  there 
ih  power  to 
charge  with 
the  iutereftt. 


Ab  to  per- 
petuitien. 


A  power  to  trustees  to  raise  by  mortgage  a  certain 
out  of  au  estate,  implies  a  power  also  to  raise  the  incident 
costs  of  the  mortgage  (a).     927. 

A  power  to  a  trustee  to  mortgage  does  not  give 
authority  to  sell  (b).     928. 

"  Generally  speaking,  a  power  of  sale  or  trust  for 
out  and  out  for  a  purpose  or  with  an  object  beyond  tfai 
raising  of  a  particular  charge,  does  not  authorise  amort- 
gage  ;  but  where  it  is  for  raising  a  particular  ch«g^ 
and  the  estate  itself  is  settled  or  devised  subject  to  tW 
charge,  there  it  may  be  proper  to  raise  the  money  lfl 
mortgage,  and  the  Court  will  support  it  as  a  condition! 
sale"  (c).     929. 

[Where  a  trust  for  sale,  or  a  power  of  sale  of  property 
is,  under  an  instrument  coming  into  operation  on  or  after 
the  1st  of  January,  1882,  vested  in  trustees,  they  may  sell 
or  concur  with  any  other  person  in  selling,  either  subject 
to  prior  charges  or  not,  and  either  together  or  in  lots,  fy 
public  auction  or  private  contract,  subject  to  such  condition! 
as  they  think  fit,  and  with  power  to  vary  or  rescind  anj 
contract  for  sale,  and  to  buy  in,  and  resell,  without  being 
auswerable  for  any  loss.  But  this  applies  only  so  fcr  u 
a  contrary  intention  is  not  expressed  in  the  instrument, 
and  is  subject  to  its  terms  and  provisions  (rf).]    929a. 

Where  a  person  has  a  power  to  charge  lands  with  a  sum 
of  money,  he  may  also  charge  them  with  the  payment  of 
the  interest ;  because  the  principal  must  carry  interest; 
otherwise  it  could  not  be  raised  (e).     930. 

A  power  of  sale  or  exchange  need  not  be  expressly 


(«)  Armstrong  v.  Armstrong, 
L.  R.  18  Eq.  541. 

(£)  Clarke  v.  Royal  Panopticon, 
4  Drewry  26. 

(r)  Strmtghill  v.  Anstey,  1  DeG. 
Mac.  &  G.  645.  See  also  1  Sugd. 
Pow.  513  ;  2  Spence'B  Eq.  Jur.  369, 


409 ;  Haldenby  y.  Spofforti,  1  feat. 
390;  Devaynttv.  Robinso^M***' 
86. 

(d)  Stat.   44   &  45  Vict  c,  41, 
s.  35,  in  Appendix. 

(e)  4  Cruise  T.  32,  c.  13,  §  W? l 
Sugd.  Pow.  615,  516;  2  Id.  2& 
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confined  within  the  rule  against  perpetuities ;  because,  if  tfJrchL3. 
there  is  a  preceding  estate  tail,  such  a  power  may  be  barred  ~ 

by  the  tenant  in  tail ;  and  if  there  is  only  a  preceding  life 
estate,  yet  when  once  an  estate  in  fee  in  possession  in  the 
entire  property  has  been  acquired  by  any  one  claiming 
under  the  limitations  of  the  settlement  by  which  the  power 
was  created,  it  naturally  ceases  (a).  931. 
Where  a  power  of  sale  is  given,  without  restriction,  to  a  wiww 

powur  of 

person  having  a  limited  interest  only,  it  mav  well  be  held  «»• 
that  the  power  to  sell  imports  a  negative  npon  the  power  {£WCT  to 
to  buy ;  because  the  power  to  sell  is  in  the  nature  of  a 
trust,  and  it  is  obvious  that  the  person  who  is  interested 
to  sell  cannot  in  such  a  case  safely  be  permitted  to  buy. 
And  even  a  restriction  put  upon  the  power  of  sale  will  not 
in  all  cases  authorise  the  person  to  whom  the  power  to  sell 
is  given  to  become  the  purchaser  of  the  estate  which  is  the 
subject  of  the  power.  But  there  are  cases  in  which  the 
Court  would  permit  the  person  who  has  the  power  to  sell 
to  become  the  purchaser  of  the  estate.  It  must  in  each 
case  depend  on  the  circumstances  under  which,  and  the 
purposes  for  which  the  power  was  given,  and  upon  the 
nature  and  extent  of  the  restrictions  which  are  put  upon 
the  exercise  of  the  power.  In  proportion  as  the  power  is 
restricted,  the  dangers  incident  to  allowing  the  donee  to 
purchase  are  diminished  (6).     932. 

[Where  a  power  of  sale  in  a  settlement  is  given  to  ***»<* 
trustees  and  the  survivor,  his  executors  and  administrators,  £™^e 
trustees  appointed  by  the  Court  in  place  of  those  trustees  JJjSSS" 
could  not  formerly  exercise  the  power  (c)  ;  although  it  is  SJ5! 
doubtful  whether  a  similar  inability  existed  where  the 
trustees  had  the  legal  fee  in  trust  to  sell  (rf).   But  the  law 

(a)  2  Sugd.  Pow.  472  ;  Lanttbery  Beaden  v.  King,  9  Hare  519. 

y.  Collier,  2K.H.  709  ;  and  see  (r)  Newman  v    Warner,  1  Sim. 

Wolley  v.  Jenkins, 23  Beav.  53,  61—  (N.  S.)  457. 

3;  ZbU  t.  Swinttead,  26  Beav.  525.  (i)  See  an  article  in  the  Jurist. 

(?)   Sir  G.  J.  Turner,  V.-C,  in  vol.  2  (N.  S.),  389. 
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Part  II. 
T.  t>,  Ch.  a. 

Stat.  44  A  45 
Vict.  c.  41. 
The  Con- 
veyancing 
and  Law  of 
Property 
Act,  1881. 
Power*  of 
new  trustees 
appointed 
by  the 
Court. 


Kale  lifter 
many  yean. 


is  now  changed,  and  the  donbt  set  at  rest  by  the 
provisions  of  the  stat.  44  &  45  Vict.  c.  41,  8.  3tv 
(Appendix),  which  enacts  that  "  Every  trustee  appointed: 
by  the  Court  of  Chancery,  or  by  the  Chancery  Diviiwa: 
of  the  Court,  or  by  any  other  Court  of  competed 
jurisdiction,  shall,  as  well  before  as  after  the  tnttfc 
properly  becomes  by  law,  or  by  assurance,  or  otherwise, 
vested  in  him,  have  the  same  powers,  authorities,  aai 
discretions,  and  may  in  all  respects  act,  as  if  he  had  ben 
originally  appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust."  And  this  applies  to  appointment! 
made  previously  to,  as  well  as  after  the  passing  of  the 
Act.]      933. 

The  lapse  of  many  years  does  not  affect  the  right  to 
exercise  an  implied  power  of  sale.  And  it  has  been  held 
that  where  a  sale  is  made  (even  after  a  lapse  of  many  yean, 
e.g.,  twenty-seven  years)  under  an  implied  power  of  sale 
for  payment  of  debts,  the  vendors  are  not  bound  to  state 
whether  there  existed  any  debts  which  made  a  aak 
necessary  (a).     934. 


Power*  of 
revoking 
either 
totally  or 
partially. 

Revocation 
by  a  new 
appoint- 
ment. 


VI.  Powers  of  Revocation. 

A  power  may  be  reserved  to  revoke  either  the 
settlement  or  any  particular  limitation  only  (£).    936. 

If  a  man  has  a  power  of  revocation  and  of  limiting  net 
uses,  and  he  limits  new  uses,  that  is  a  revocation  (c).  And 
so  where  a  deed  contains  a  power  of  revocation  by  deed, 
and  the  person  to  whom  it  is  given  executes  a  deed 
disposing  of  the  property  in  a  manner  inconsistent  with 
the  dispositions  contained  in  the  first  deed,  that  amounts 
to  an  execution  of  the  power  (d).    936. 


(a)  Sabln  v.  Heapt,  27  Beav. 
653 ;  Greetliam  v.  Colton,  34  Beav. 
616. 

(ft)  1  Sugd.  Pow.  177. 


(c)  1  Sugd.  Pow.  415,416 ;  ift* 
Shep.  T.  526. 

(d)  Qmlukaw  v.  Hardy,  25 Be*. 
169. 
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jr  to  appoint  new  uses  implies  a  power  to  revoke  t^roh!'s. 

a  ones ;  for  otherwise  the  power  to  appoint  new  P~^7^ 

d  not  be  exercised  (a).   And  a  power  to  do  an  act  SE^*^ 

er  of  sale)  which  cannot  be  folly  effected  without  wJoke  old 

ltment,  authorises  an  appointment,  and  therefore 

ion  (A).    937. 

j  other  hand,  although  in  the  original  settlement  a  power  to 

.  revoke  old 

>f  revocation  only  be  reserved,  yet  a  power  to0**"10!111* 

•  '    *  *  a  power  to 

uses  is  implied,  unless  a  contrary  intention  can  J^1"1  uew 
ed,  or  it  is  declared  that  the  estate  shall  remain 
te  of  the  settlor  and  his  heirs,  or  the  estate  is 

limited  to  other  uses  (c).    938. 
er  the  power  be  a  general  or  special  one,  unless  JJUJJ^J 
t  be  a  simply  collateral  power,  the  donee  may,  {£2^,  ^ 
•pointment,  reserve  a  power  of  revocation  or  of  a^p^^ 
i  and  new  appointment ;    and  such  a  power 
^served  toties  quoties  (rf).    939. 
mi  who  has  a  power  of  revocation  may  revoke  part  J^J^JJJJ 
ae  and  part  at  another ;  but  he  cannot  revoke  tham- 
i  whole  or  the  same  part  more  than  once,  by  deed, 

reserves  a  new  power  of  revocation  in  the  deed  Necessity  of 

reserving  a 

ion  (e).     For  even  where  the  original  power  ex-  ™w  p°w«r 

lthorises  the  donee  to  appoint  and  to  revoke  his  tion* 

ents  from  time  to  time,  yet  on  every  execution 

rer  of  revocation  must  be  reserved  (/).     940. 

a  person  settles  his  estate  to  the  use  of  himself  Effect  of  the 

*  exercise  of  a 

jmainder  over,  reserving  to  himself  a  power  of  JJJJ^^ 

Jse  T.  32,  c.  13,  §  22  ;  462  ;  and   Shield  v.   Donnop,  7 

w.  238  ;  Co.  Litt.  271  Hare  42. 

X  1 ;  Watk.  Conv.  3rd  (d)  1  Sugd.  Pow.  446,  462—3  ;  4 

.  146.  Cruise  T.  32,  c.  13,  §  23,  26. 

d.  Pow.  238.  (O  2  Pres.  Shep.  T.  525,  n.  32  ; 

d.  Pow.  461,  462.    As  4  Cruise  T.  32,  c.  13,  s.  23  ;  1  Sugd. 

on,  whether  a  power  of  Pow.  243,  449;  Watk.  Conv.  3rd  ed. 

nly  in  a  deed  executing  by  Prest.  147. 

diorises  a  limitation  of  (/)  1  Sugd.  Pow.  449. 

*  1  Sugd.  Pow.  454— 
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rf  J*cu!'3.  revocation,  aud  executes  his  power,  he  becomes  imm^j 
diately  seised  of  his  former  estate,  without  any  entoj  on 
claim  (a).    941. 


Extinction 
by  execu- 
tion. 


Second 
execution, 
where  first 
is  defective. 


Extinction 
by  the  death 
of  the 
]teraon 
whoee 
consent  is 
required. 


Extinction 
of  jxmer 
simply 
collateral. 


Power 


VII.    T/te  Extinction,  Suspension,  Qualification,  Merger^ 
Disclaimer,  and  Cesser  of  Powers. 

The  first  and  most  obvious  mode  by  which  powers  mq 
be  extinguished,  is  by  a  complete  execution  of  them  (ty 
942. 

If  a  power  reserved  over  a  legal  estate  is  defectively 
executed  at  first,  it  may  be  executed  over  again,  and 
the  last  execution  will  stand ;  the  first  being  a  mere 
nullity  (c).     943. 

If  a  person  or  one  of  the  persons  whose  consent  is 
necessary  to  the  execution  of  a  power,  dies  before  it  if 
executed,  and  without  having  assented,  the  power » 
extinguished  (rf).     944. 

Except  by  a  complete  execution  of  it,  a  power  simply 
collateral  [could  not  under  the  old  law]  be  suspended, 
barred,  or  extinguished  by  any  act  whatever  of  the  donee 
or  of  any  other  person  (e).    945. 

[But  such  a  power  may  now  be  extinguished  by  deed, 
for  it  is  enacted  by  stat.  44.  &  45  Vict.  c.  41,  8.  52 
(Appendix),  that  "  A  person  to  whom  any  power,  whether 
coupled  with  an  interest  or  not,  is  given,  may  by  deed 
release,  or  contract  not  to  exercise,  the  power."  And 
this  applies  to  powers  created  by  instruments  coming  into 
operation  either  before  or  after  the  commencement  of  the 
Act.]     946a. 

A  total  alienation  of  the  estate  operates  as  an  extinguish- 


er*) 4  Cruise  T.  32,  c.  16,  §  79,  81. 
(/;)  4  Cruise  T.  32,  c.  18,  §  1. 
(r)  4  Cruise  T.  32,  c.  18,  §  2. 
(d)  1  Sugd.  Pow.  319  ;  and  see 
23  Beav.  60. 


00  1  Sugd.  Pow.  46,  46;  I 
Cruise  T.  32,  c  18,  §  17,18;* 
Pres.  Shep.  T.  333 ;  Co.  Litt  *« 
b,  n.  (1),  III. ;  Watt  Con*.  Med. 
by  Pwet.  151. 
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ment  of  a  power  appendant,  where  it  cannot  be  exercised  Tp9ARJH!Ia. 
withont  defeating orprejudicing  the  interest  granted.  Thus,  ~ — ndant 
if  tenant  for  life,  with  apower  to  grant  leases  in  possession,  gSi2^by 
conveys  away  his  life  estate,  the  power  is  extinguished;  S^JftET" 
because  the  donee  could  not  exercise  it  without  derogating  interest. 
from  his  own  grant  (a).     Upon  the  same  principle,  if  the 
whole   fee  is  in  the  terre-tenant,  subject  to  a  power  of 
appointment ;  as  where  an  estate  is  limited  to  him  for  life, 
remainder  to  such  uses  as  he  shall  appoint,  and,  in  default 
of  appointment,  to  him  in  fee,  or  where  it  is  limited  to  such 
uses  as  he  shall  appoint,  and,  in  default  of  appointment, 
to  him  in  fee,  there,  if  he  conveys  the  whole  estate  to  a 
stranger  in  fee,  his  power  of  appointment  is  destroyed  (b). 
946. 

Where  a  person  having  a  power  appendant  makes  afowe™ded 
feoffment  or  other  conveyance  of  the  land  only  for  the  ^J^ed  byr 
purpose  of  creating  a  particular  estate,  as  an  estate  for  life  S£Ki«u 
or  a  term  for  years,  this  does  not  extinguish  the  power;  but 
in  some  cases  it  suspends  the  power  during  such  particular 
estate,  and  in  other  cases,  it  curtails  the  power  in  such  a 
way,  that  any  interest  created  by  the  power  must  be  subject 
to  the  particular  estate  or  interest  previously  created  (c). 
And  where  a  tenant  for  life,  with  powers  of  leasing,  join- 
turing, and  charging,  parts  with  the  beneficial  interest  in 
the  estate  by  conveying  it  to  a  person  for  ninety-nine  years, 
if  he  shall  so  long  live,  the  freehold  remains  still  in  him, 
and  his  powers  are  not  destroyed.  And  when  he  joined 
with  the  remainderman  in  suffering  a  common  recovery, 
the  conveyance  to  make  a  tenant  to  the  praecipe  was  usually 
during  the  joint  lives  of  the  tenant  for  life,  and  the  intended 

{a)   1  Sugd.  Pow.  66 ;    Burton,  (b)  4  Cruise  T.  32,  c.  18,  §  14 ; 

§  177;  4  Cruise  T.  32,  c.  18,  §  5  Burton,  §  175  ;  1  Sugd.  Pow.  79; 

6,  7  ;  Co.  Litt.  242  b,  n.  (1),  IV.  ;  Co.  Litt.  242  b,  n.  (1),  IV. 

Watk.  Conv.  3rded.by  Prest.  150;  {c)  4  Cruise  T.  32,  c.  18,  §  9 ; 

Alexander  v.  MilU,L.  R.  6  Ch.  Ap.  Burton,  §  176  ;  1  Sugd.  Pow.  47— 

124  ;  but  see  infra,  par.  950a.  51  ;  Co.  Litt.  242  b,  n.  (1),  IV. 

VOI»  I-  DP 
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tl^c"  8.  tenan^  t°  ^e  precipe,  so  that  the  reversion  remained  in 
the  tenant  for  life,  and  all  his  powers  were  thereby  pre- 
served (a).  And  a  power  appendant  is  not  destroyed  by  a 
mortgage,  security,  or  charge  ;  but  it  may  be  suspended, 
curtailed,  or  qualified  thereby  (b).     947. 

Extinction       With  respect  to  those  powers  relating  to  land  which  are 

of  power*  in  *  *  ° 

S^eyLice.  called  powers  in  gross,  as  the  estates  to  be  created  by  them 
do  not  fall  within  the  compass  of  the  person's  estate  to 
whom  they  are  given,  a  conveyance  or  alteration  of  that 
estate  will  not  affect  them  (c).  And  although  a  tenant  for 
life  assume  to  pass  a  fee,  yet,  if  he  conveys  by  an  innocent 
conveyance  (and  all  conveyances  are  now  of  that  character), 
the  power  will  not  be  destroyed ;  because  such  conveyances 
pass  only  what  the  tenant  for  life  lawfully  may  pass, 
namely,  his  estate  for  life  (rf).  But  formerly,  if  a  tenant 
for  life,  with  power  to  jointure  or  to  create  any  other  estate 
to  commence  after  his  own,  conveyed  away  his  estate  by 
feoffment  to  a  stranger  and  his  heirs ;  as  this  species  of 
assurance,  prior  to  the  recent  enactments,  7  &  8  Vict.  c.  76, 
s.  7,  and  8  &  9  Vict.  c.  106,  s.  4  (e),  not  only  transferred 
the  estate  which  the  feoffer  might  lawfully  pass,  but  also 
a  tortious  fee,  the  whole  inheritance  was  divested,  and  the 
seisin  out  of  which  the  uses  created  by  the  power  were  to 
be  fed  was  destroyed,  by  which  means  the  power  became 
extinct.  And  if  a  tenant  for  life  levied  a  fine  or  suffered  a 
recovery  of  the  lands,  the  power  was  also  destroyed,  unless 
the  fine  or  recovery  were  accompanied,  preceded,  or 
followed  by  a  deed  by  which  it  was  directed  to  operate  as 
a  confirmation  or  exercise  of  the  power  (/).     But  a  feoff- 

(a)  4    Cruise    T.    32,  c.    18,   §           (ji)  1  Sugd.  Pow.  85— 6 ;  Co.  Litt. 

16.  242  b,  n.  (1),  V. 

(J)  1  Sugd.  Pow.  67, 62;  Co.  Litt.  (e)  See  infra,  Part  III.  Tit.  12, 

242  b,  n.  (1).  IV.  Ch.  2,  8.  1,  end. 

(<•)  4  Cruise  T.  32,  v..  18,  §  11  ;          (/)  4  Cruise  T.  32,  c.  18,  §  13;  1 

1  Sugd.    Pow.  85  ;   Co.  Litt.  242      Sugd.  Pow.  93,  94 ;  Co.  Litt.  242 

b,n.(l),V.  b,n.(l),  VI. 
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ine,  or  any  other  assurance  of  a  part  of  the  land,  Tp9ARc„ni 
1  extinguishment  of  the  power  as  to  that  part 
).    848. 

ent  powers  relating  to  the  land,  whether  append-  ^^JJJjJ1!, 
in  gross,  may  be  destroyed  by  a  release  to  any  nlmm- 
ring  an  estate  of  freehold  in  possession,  remainder, 
reion,  in  the  land  to  which  the  power  relates  (b). 

contract  entered  into  by  the  donee  of  a  power,  with  Prevention 
•in  exercise  of  the  power  would  be  inconsistent,  pre-  {£3JJ££y 
it  least  in  equity,  a  valid  exercise  of  it  (c).     960. 
;  with  respect  to  the  powers  of  limited  owners  under  V*J-  ^  *  w 
J  A  46  Vict.  c.  38,  it  is  enacted  by  s.  50  (Appendix),  ^,'f^"1 
[1)  The  powers  under  this  Act  of  a  tenant  for  life  iwr*«»f 
capable  of  assignment  or  release,  and  do  not  pass  owner* 
reon  as  being,  by  operation  of  law  or  otherwise,  an  awignkbie ; 

07      J       r  <  ^  7  contract  not 

«  of  a  tenant  for  life,  and  remain  exerciseable  by  *°  «»rci*» 

>  •'    the  jKiwerH 

ant  for  life  after  and  notwithstanding  any  assign- vo,,1 
by  operation  of  law  or  otherwise,  of  his  estate  or 
t  under  the  settlement.  (2)  A  contract  by  a  tenant 
not  to  exercise  any  of  his  powers  under  this  Act  is 
(3)  But  this  section  shall  operate  without  pre- 
to  the  rights  of  any  person  being  an  assignee  for 
f  the  estate  or  interest  of  the  tenant  for  life;  and 
;  case  the  assignee's  rights  shall  not  be  affected 
t  his  consent,  except  that,  unless  the  assignee  is 
r  in  possession  of  the  settled  land  or  part  thereof, 
lent  shall  not  be  requisite  for  the  making  of  leases 
by  the  tenant  for  life,  provided  the  leases  are  made 
test  Tent  that  can  reasonably  be  obtained,  without 
1  in  other  respects  are  in  conformity  with  this  Act. 
i  section  extends  to  assignments  made  or  coming 


T.  32,  c.  18,  §8;  1  n.  (1),  V. 
r.  9S.  (c)  Co.  Litt.  242  b,  n.  (1),  VII. ; 

T.  82,  c.  18,  §  3  ;  1  Davie*  v.  Hnyuenin,  1  Hem.  A:  Mill. 

>,  90  ;  Co.  Litt.  242  b,  730. 

dd2 
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into  operation  before  or  after,  and  to  acts  done  before  or 
after  the  commencement  of  this  Act ;  and  in  this  section, 
assignment  includes  assignment  by  way  of  mortgage,  and 
any  partial  or  qualified  assignment,  and  any  charge  or 
incumbrance ;  and  assignee  has  a  meaning  corresponding 
with  that  of  assignment."]     950a. 

Merger  of  A  power  given  to  a  person  having  a  particular  estate 
in  the  land,  is  merged  by  his  acquisition  of  the  fee  simple. 
(a).    961. 

Disclaimer        [A  power  may  now  be  disclaimed  by  a  trustee,  without 

of  powers  by         *-       *  J  w  ' 

mutee*.  affecting  the  exercise  of  it  by  a  co-trustee  or  co- trustees, 
for  stat.  45  &  46  Vict.  c.  39,  s.  6  (Appendix),  enacts  that 
"  (1)  A  person  to  whom  any  power,  whether  coupled  with 
an  interest  or  not,  is  given,  may,  by  deed,  disclaim  the 
power ;  and,  after  disclaimer,  shall  not  be  capable  of 
exercising  or  joining  in  the  exercise  of  the  power.  (2)  On 
such  disclaimer  the  power  may  be  exercised  by  the  other 
or  others,  or  the  survivors  or  survivor  of  the  others,  of  the 
persons  to  whom  the  power  is  given,  unless  the  contrary 
is  expressed  in  the  instrument  creating  the  power."  And 
this  section  is  retrospective.]     951a. 

('•wer  of  Where  there  is  no  object  for  the  execution  of  a  power, 

[tower  by  *  * 

»b-ert!of  ^  °^  cour8e  ceases  (b).  And  a  power  of  sale  and  exchange 
in  a  settlement  subsists  only  for  the  purposes  thereof,  and 
during  the  time  when  the  uses  thereof  continue  to  sub- 
sist 0).     952. 

VIII.  Powers  generally. 
i\>n»tuity.       Where  the  object  of  a  power,  whether  in  a  deed  or  will, 
betTOnon   is  to  create  a  perpetuity,  it  is  void  (rf).     But  a  power 
particular    will  not  be  void,  because  if  exercised  in  a  certain  way 

powers  as  * 

J2££t?iitv  it  would  transgress  the  rule  against  perpetuities,  if  it 
need  not  be  exercised  in  that  way  (e).     As  a  general 

(a)  4  Cruise  T.  32,  c.  18,  §  25.  (rf)  1  Sugd.  Paw.  178. 

(A)  Id.  §  27.  (e)  Slark  v.  Jtoky**,  L.  B.  K 

'-N    U'<>Z/^v.y™*//w,23Beav.53.       Ch.  Ap.  35. 


peqwtuity. 
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power  is  tantamount  to  a  limitation  in  fee  in  this  respect,  TP£R£"*3# 
because  it  enables  the  donee  to  dispose  of  the  fee  or  any 
legfe  estate  to  whom  he  pleases,  and  as  soon  as  he  pleases, 
there  is  not  even  a  tendency  to  a  perpetuity  in  such  a 
power.  And  though  the  interest  of  the  person  who  takes 
until  appointment  is  in  effect  tied  up,  it  is  for  no  longer 
period  than  the  life  of  the  tfonee  of  the  power.  But 
particular  powers  have  a  tendency  to  a  perpetuity,  and 
therefore,  under  a  particular  power,  as  a  power  to  appoint 
to  children,  no  estate  can  be  created  which  would  not  have 
been  valid  if  limited  in  the  deed  or  will  creating  the 
power.  In  the  case  of  a  power  created  by  will,  to  appoint 
to  children,  those  who  are  born  in  the  testator's  lifetime, 
though  after  his  will,  stand  in  the  same  situation  as 
children  born  at  the  execution  of  the  deed,  where  the 
power  is  created  by  deed  (a).  963. 
A  power  may  be  given  to  a  person  in  esse  to  appoint  an  Power  u> 

r  jo  r  ii  apiwint  to 

estate  amongst  his  grandchildren  or  more  remote  issue  remot0 


born  during  his  life  ;  and  even  where  the  power  is  given 
to  appoint  to  grandchildren  or  more  remote  issue  gene- 
rally, yet  if  he  only  appoints  to  such  as  are  living  at 
his  death,  it  will  be  good.  And  a  power  to  appoint  to 
"  issue,"  includes  all  issue,  however  remote,  born  in  due 
time  (b).    964. 

Where  personal  property  is  limited  to  a  person  for  life,  ^"jjjj1^ 
and  then  for  such  persons,  etc.,  as  he  shall  appoint  by  will,  J^jU^f 
and,  in  default  of  appointment,  to  his  executors  or  adminis-  m6,lt* 
trators,  the  donee  of  the  power  may  assign  the  fund  abso- 
lutely, and  thereby  extinguish  the  power.     And  where,  in 
default  of  appointment,  the  fund  is  settled  on  another,  the 
donee  may,  with  the  concurrence  of  that  person,  make  a 
present  title  to  the  fund  (c).     966. 

(a)   1   Sugd.  Pow.  471—476  ;  Co.  (c)  Id.  79,  80 ;  BarUm  v.  Bri*vw, 

Litt.  271  b,  n.  (1),  VII.  2.  Jac.  603  ;  Page  v.  S&per,  11  Hare, 

{b)   1  Sugd.  Pow.  179,  476.  321. 
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t»rch!'3.      ^  S*ft  ^y  ^l  *°  a  P®1"8011  tor  life,  with  a  power  4 
"  appointing  at  or  after  his  decease  includes  a  power 

appointing  either  by  instrument  inter  vivos  or  by  will^di 
less  limited  by  context  to  a  testamentary  power  (a). 
^wOTinay  Where  the  power  does  not  involve  any  personal  trust 
!>%™iir*Ml  confidence,  but  it  is  tantamount  to  an  ownership,  it  may b 
thim  tCr,u  exercised  by  attorney,  in  the  same  manner  as  a  fee  simpb 
may  be  conveyed  by  attorney  (A).  And  where  a  power  ■ 
given  to  a  person  and  his  assigns,  and  it  is  annexed  to  a 
interest  in  the  donee,  it  will  pass  with  it  to  any  person  wi» 
comes  to  the  estate  mediately  or  immediately  under  hit, 
whether  the  claimant  is  an  assignee  in  fact,  or  an  assign* 
in  law,  as  an  heir  or  executor.  And  the  donee  of  apoiwr 
not  annexed  to  an  interest  may  delegate  the  power  Ij 
virtue  of  an  express  authority  in  the  deed  by  which  it  m 
created  (c).  But  a  donee  of  a  power  involving  pereoml 
confidence  cannot  create  a  new  power  in  a  person  whoi 
merely  an  object  of  the  power  (d).     966. 

.^Suuier      Bv  the  8tat-  22  &  23  vict-  c-  35>  s-  26>  "  no  tru8tee» ! 
attorney"'    executor,  or  administrator  making  any  payment  or  doing 

any  act  bona  fide  under  or  in  pursuance  of  any  power  of 
attorney  shall  be  liable  for  the  moneys  so  paid  or  the  ad 
so  done,  by  reason  that  the  person  who  gave  the  power  of 
attorney  was  dead  at  the  time  of.  such  payment  or  act,  or 
had  done  some  act  to  avoid  the  power,  provided  that  the 
fact  of  the  death,  or  of  the  doing  of  such  act  as  last  afore- 
said, at  the  time  of  such  payment  or  act  bona  fide  donetf 
aforesaid  by  such  trustee,  executor,  or  administrator,  ww 
not  known  to  him  :  Provided  always,  that  nothing  herein 
contained  shall  in  any  manner  affect  or  prejudice  the  right 
of  any  person  entitled  to  the  money  against  the  person  to 

(a)  In  n>Jack*o*%*  U*?J7,L.  R.  13  (c)  1  Sugd.  Pow.  215;  4  Oram 
C'h.  I).  189.                                               T.    32,    o.    7,   §    22.  and  e.  ft 

(b)  1  Sugd.  Pow.  215,  216,  237  ;       §  68. 

4  Cruise  T.  32,  c  16,  §  67  ;   White  {(1)  Carr  y.  Atkinson,  L  R.  M 

v.  Wilson,  1  Drewry  304.  Eq.  397. 
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n  such  payment  shall  have  been  made,  but  that  such  ^^l\ 
>n  so  entitled  shall  have  the  same  remedy  against  such 
>d  to  whom  such  payment  shall  be  made  as  he  would 
had  against  the  trustee,  executor,  or  administrator,  if 
noney  had  not  been  paid  away  under  such  power  of 
roey."    967. 

lis  provision  is  extended  in  the  case  of  payments  ^^*^  . 
acts  made  and  done  after  the  31st  of  December,  1881,  l^h^' 

7  7  ancing  Act, 

rt»t  44  &  45  Vict.  c.  41,  s.  47  (Appendix),  which  188L 
ts  that "  (1)  Any  person  making  or  doing  any  payment 
ct,  in  good  faith,  in  pursuance  of  a  power  of  attorney, 
1  not  be  liable  in  respect  of  the  payment  or  act  by 
on  that  before  the  payment  or  act  the  donor  of  the 
er  had  died  or  become  lunatic,  of  unsound  mind,  or 
erupt,  or  had  revoked  the  power,  if  the  fact  of  death, 
icy ,  unsoundness  of  mind,  bankruptcy,  or  revocation 
not  at  the  time  of  payment  or  act  known  to  the 
on  making  or  doing  the  same.  (2)  But  this  section 
1  not  affect  any  right  against  the  payee  of  any  person 
rested  in  any  money  so  paid ;  and  that  person  shall 
5  the  like  remedy  against  the  payee  as  he  would  have 
against  the  payer  if  the  payment  had  not  been  made 
nm."    967a. 

nd  with  respect  to   powers  of  attorney  created  by  yV^-*5*40 
raments  executed  after  the  31st  of  December,  1882,  SS^jjf" 
.  45  &  46  Vict.  c.  39  (Appendix),  enacts  by  s.  8—  ls82* 
)  If  a  power  of  attorney,  given  for  valuable  considera-  Effector 
,  is  in  the  instrument  creating  the  power  expressed  to  attorney,  for 

value,  made 

irrevocable,  then,  in  favour  of  a  purchaser,  (i.)  The  »&»i«*jr 

77  *•  7    v    '  irrevocable. 

«r  shall  not  be  revoked  at  any  time,  either  by  anything 
e  by  the  donor  of  the  power  without  the  concurrence 
4e  donee  of  the  power,  or  by  the  death,  marriage, 
icy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor 
he  power ;  and  (ii.)  Any  act  done  at  any  time  by  the 
iee  of  the  power,  in  pursuance  of  the  power,  shall  be 
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P£ chVji.  C*8  val^  ^  ^  anything  done  by  the  donor  of  the  powr 
without  the  concurrence  of  the  donee  of  the  power,  or  tW 
death,  marriage,  lunacy,  unsoundness  of  mind,  or  bank*] 
ruptcy  of  the  donor  of  the  power,  had  not  been  done  <tj 
happened  ;  and  (iii.)  Neither  the  donee  of  the  power  wt\ 
the  purchaser  shall  at  any  time  be  prejudicially  affected 
by  notice  of  anything  done  by  the  donor  of  the  power, 
without  the  concurrence  of  the  donee  of  the  power,  or  rf 
the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power.'*     957b. 

««*  of  And  by  s.  9 — "  (1)  If  a  power  of  attorney,  whether  gwa 

jwer  of 

fctomey,  for  for  valuable  consideration  or  not,  is  in  the  instrument 

due  or  not, 

Sctbiefora  creating  the  power  expressed  to  be  irrevocable  for  a  fixed 
xed  time.  ^me  therein  specified,  not  exceeding  one  year  from  the 
date  of  the  instrument,  then,  in  favour  of  a  purchaser, 
(i.)  The  power  shall  not  be  revoked,  for  and  during  that 
fixed  time,  either  by  anything  done  by  the  donor  of  the 
power  without  the  concurrence  of  the  donee  of  the  power, 
or  by  the  death,  marriage,  lunacy,  unsoundness  of  mind, 
or  bankruptcy  of  the  donor  of  the  power;  (ii.)  Any  act  done 
within  that  fixed  time,  by  the  donee  of  the  power,  in  pnr- 
suance  of  the  power,  shall  be  as  valid  as  if  anything  done 
by  the  donor  of  the  power  without  the  concurrence  of  the 
donee  of  the  power,  or  the  death,  marriage,  lunacy,  un- 
soundness of  min  d,  or  bankruptcy  of  the  donor  of  the  power, 
had  not  been  done  or  happened ;  and  (iii.)  Neither  the 
donee  of  the  power,  nor  the  purchaser,  shall  at  any  time  be 
prejudicially  affected  by  notice  either  during  or  after  that 
fixed  time  of  anything  done  by  the  donor  of  the  power 
during  that  fixed  time,  without  the  concurrence  of  the 
donee  of  the  power,  or  of  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the  donor  of  the 
power  within  that  fixed  time."  By  the  interpretation 
clause  of  the  Act,  the  word  purchaser  is  extended,  so  as 
to  include  a  mortgagee  or  lessee.    957c. 
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[Formerly,  in  cases  in  which  a  deed  constituting  t*J*ch!'8. 
one  of  the  muniments  of  title  to  property,  had  been 
executed  by  an  attorney  under  a  power  of  attorney,  the 
production  of  the  power  of  attorney,  and  proof  that  the 
donor  was  alive  at  the  time  when  the  attorney  executed 
the  deed,  were  generally  necessary  for  the  verification 
of  the  title.  And  when  the  power  of  attorney  was  not 
supported  by  valuable  consideration,  proof  that  the 
power  had  not  been  revoked  prior  to  the  date  of  the 
execution  of  the  deed  was  also  requisite.  But  now, 
where  a  deed  is  executed  by  an  attorney  under  a  power 
of  attorney  coming  within  section  8  of  stat.  45  &  46  Vict, 
c.  39  (Appendix),  the  production  of  the  power  of  attorney 
is  sufficient,  as  it  is  immaterial  whether  the  donor  is 
living  or  not ;  and  this  applies  also  to  the  case  of  a 
power  of  attorney  within  section  9  of  that  Act,  when 
the  deed  has  been  executed  within  the  time  specified  in 
the  power.]     967d. 


The  law  as  to  Appoint  me ntx  and  Lea*rx  under  Powers  has  l>een  reserved 
for  Part  III.,  to  which  it  more  properly  belongs.  (Sec  Part  III.  Tit.  12, 
Ch.  3,  b.  6.) 
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debts  and 
charges. 


Distinction 
between  a 
charge  and 
an  exce]>- 
tion,  the 
purposes  of 
which  fail. 


Section    I. 

Of  Charges. 

A  charge  on  real  or  personal  estate,  is  a  sum  of  money 
payable  out  of  the  same.     968. 

Where  a  testator  devises  an  estate  or  makes  a  bequest  in 
trust  to  pay  debts  and  other  charges,  no  beneficial  interest 
passes  to  the  devisee  or  legatee,  but  he  is  a  mere  trustee 
for  the  payment  of  debts  and  charges,  and,  as  to  the 
residue,  after  payment  thereof,  a  trustee  for  the  heir  or 
next  of  kin.  But  where  property  is  devised  or  bequeathed, 
charged  with  or  subject  to  debts  and  other  charges,  the 
whole  beneficial  interest  passes  to  the  devisee  or  legatee, 
subject  only  to  the  payment  of  the  debts  and  other 
charges  (a).  And  where  real  or  personal  estate  is  given  to 
a  person  subject  to  a  charge,  and  the  purposes  of  the  charge 
fail,  the  charge  sinks  into  the  property  for  his  benefit. 
But  where  real  estate  is  devised  to  a  person  with  an  excep- 
tion, and  there  is  a  failure  of  the  purposes  to  which  the 
excepted  property  was  devoted,  such  excepted  property 
goes  to  the  heir  or  residuary  devisee,  as  the  case  may 
be  (6).     959. 

In  the  interpretation  of  wills,  favour  to  creditors 


{a)  Story's  Eq.  Jur.  §  1245  ;  2 
Spence's  Eq.  Jur.  23,  n.  (ft),  226 ;  1 
Rop.  Leg.  by  White,  605,  608  ;  1 
Jarm.  Wills,  2nd  e<L  476;  Clarke  v. 


Hilton,  L.  R.  2  Eq.  810. 

{b)  Tucker  v.  Kay***,  4  K.  *  J- 
339  :  Heptitutall  v.  Gott,  2  Johns. 
&  H.  449. 
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an  acknowledged  principle  of  construction  (a).    And  cn.V'Z*  1. 

estate  may  be  charged  by  will  with  the  payment  of  lmU~t 

j,  even  by  a  mere  expression  of  an  intention  that  the  ^S2T°f 

tor's  debts  should  be  paid,  without  any  other  indica- 

that  they  are  to  be  paid  out  of  the  real  estate,  and 

her  such  expression  be  contained  at  the  beginning  of 

rill,  or  in  any  other  part.     But  if  a  testator  directs  a 

icular  person  to  pay,  it  is  natural  to  presume  that  the 

itor  intended  him  to  pay  out  of  the  funds  with  which 

j  entrusted,  and  not  out  of  other  funds  over  which  he 

no  control ;  and  if  the  executor  is  pointed  out  as  the 

on  to  pay,  that  excludes  any  presumption  that  other 

tons  not  named  are  to  pay,  or  that  the  debts  are  to  be 

I  out  of  the  real  estate  (b).    An  exception,  however, 

in  where  a  testator  charges  his  executors  with  the 

ment  of  his  debts,  and  devises  and  bequeaths  real 

i  personal   estate  to  them,   for  he  thereby  charges 

real  estate,  as  well  as  his  personal  estate,  with  the 

)te  (r).  960. 

The  effect  of  a  charge  of  all  the  testator's  debts  on  his  Effector  a 

charge  of 

il  estate,  is  to  take  the  real  estate  out  of  the  operation  debtM- 

the  statutes  against  fraudulent  devises  and  of  the  stat. 

k  4  Will.  4,  c.  104,  which  renders  real  estate  liable  to 

te  testator's  simple  contract  debts,  and  to  subject  it,  as 

piit&ble  assets,  to  the  payment  of  all  debts  of  whatever 

Jgree,  pari  passu,  so  as  to  destroy  the  priority  to  which 

*cialty  debts  were  entitled  under  those  statutes,  before 

>e  stat  32  &  33  Vict.  c.  46  (rf).    961. 

If  a  legacy  is  given  generally,  the  legatee  must  resort  to  charge*  of 

(«)28pence's  Eq.  Jur.  327, n.  O7);  1st  ed.  83,  84  ;  Cook  v.  Dawson.  29 

top  Leg.  by  White,  672.  Beav.  123. 

I*)  8ee  Story's  Eq.  Jur.,  §  1246.  (c)  2  Jarm.  Wills,  2nd  ed.  508: 

**.1247  a;  2  Spence's  Eq.  Jur.  Han-i*    v.    Watkin*.  1   Kay  438: 

°— 322;  6  Cruise  T.   38,  c.  16,  Hartland   v.    Mttrrcll    27   Bcav. 

1 «  ?  1  Bop.  Leg.  by  White,  672;  204. 

'«m.  Wili,2nd  ed.  503,  506  ;  2  (d)  11  Jarm.  &  Byth.  by  Sweet, 

*%Case*  m  Equity,  by  Tudor,  435  ;  2  Jarm.  Wills.  2nd  ed.  524—5. 
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H.'i*  I'i9'  the  personal  estate  only  (a).  But  it  may  be  charged  on 
real  estate  either  expressly  or  by  plain  implication  (J). 
Thus,  where  a  testator  makes  a  provision  in  the  same 
clause  for  payment  of  debts  and  legacies  together,  the 
natural  inference  is,  that  he  intends  both  to  be  paid  in  the 
same  way  ;  and  therefore  if  the  debts  are  payable  out  of  i 
mixed  fund,  so  will  be  the  legacies.  So  when  a  devise  ii 
made  in  a  residuary  form,  and  yet  there  is  no  preview 
devise,  legacies  are  thereby  made  a  charge  upon  the  red 
estate,  as  it  mav  be  considered  that  the  word  residue  most 
mean  the  residue  of  the  real  estate  after  payment  of  the 
legacies  thereout  But  even  where  there  has  been  a  pre- 
vious devise,  which  was  sufficient  of  itself  to  account  for 
the  residuary  form  of  a  subsequent  devise,  it  has  been  held 
that  such  residuary  form  rendered  legacies  a  charge  upon 
the  real  estate,  especially  where  the  executor  is  the  resi- 
duary devisee  (c).     982. 

A  general  charge  of  legacies  on  real  and  personal  estate, 
even  though  expressed  to  be  on  "  all  the  testator's  estates, 
of  every  description,  both  real  and  personal,"  will  not 
render  real  and  personal  estate  specifically  devised  or 
bequeathed  liable  to  pecuniary  legacies  in  case  of  a  defi- 
ciency in  the  personal  estate  (d) :  for  the  specific  devisee 
or  legatee  is  as  much  an  object  of  the  testator's  bounty 
as  the  pecuniary  legatee.  And  even  where  real  estate  is 
charged  it  will  not  be  held  to  be  liable  until  after  the 
general  personal  estate,  which  is  the  natural  fund  for 
payment  of  debts,  is  exhausted,  unless  there  is  an  intention 


.  (a)  2  Spence's  Eq.  Jur.  327,  334, 
342. 

(ft)  See  2  Spence's  Eq.  Jur.  327— 
329,342  :  2  Jarm.  Wills,  2nd  ed.  514; 
Cro**  v.  Kcnnington,  9  Beav.  150. 

(<•)  2  Spence's  Eq.  Jur.  328 ;  2  Jarm. 
Wills,  2nd  ed.  515,  516 ;  Franci*  v. 
Clemow,  IK.  &  J.  435 ;  Harrix  v. 
Watkin*,  1  K.  &  J.  438  ;  Wheeler  v. 


H&vccU,  3  K.  &  J.  198  ;  GretilUi. 
Brotrrte,  7  H.  L.  Cas.  689;  /»  * 
Br<K>ke,  Brooke  v.  Boohe,  L  R  3 
Ch.  D.  630 ;  In  re  Bdliit  Tndt, 
L.  R.  5  Ch.  D.  504;  Bray  v. 8UrW 
L.  R.  12  Ch.  D.  162. 

'(d)  Coote  Mortg.,  3rd  ed.  476;  6 
Cruise  T.  38,  c.  16,  §  21 ;  Gmm*- 
Conron,  7H.L.  Cas.  168. 
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tonerate  the  personal  estate  (a) :  as  where  nothing  is  ^"J;*; 
q  to  the  legatee  but  a  sum  to  be  raised  out  of  the 
estate,  or  where  a  portion  of  the  real  estate  or  its 
luce   is  appropriated  as  a  fund  for  payment  of  the 
eies  (b).    963. 

f  here  the  testator  charges  his  legacies  on  his  real  and 
lonal  estate,  the  realty  and  the  personalty  bear  the 
rge  rateably,  according  to  their  relative  value  ;  and  if 
le  of  the  legacies  fail  by  lapse  or  otherwise,  so  much  of 
realty  as  would  have  been  applicable  to  the  payment 
he  legacies  which  fail,  belongs,  if  undisposed  of,  to  the 
re,  and  so  much  of  the  personalty  as  would  have  been  so 
dicable,  to  the  next  of  kin  (c).    964. 

i  Court  of  Equity  will  in  general  consider  a  charge  ch*rg«  on 
the  rents  and  profits,  to  raise  portions,  legacies,   or  p^a*, « 

charge  on 

its,  as  a  charge  on  the  land,  if  such  charge  is  not  Uuj  Uml- 
trained  to  the  annual  profits,  and  will  imply  a  power 
tell  or  mortgage  (rf).    965. 

Where  a  testator  simply  charges  or  subjects  his  real  implied 
ite  with  or  to  the  payment  of  debts,  in  some  cases  it  «de°r° 

mortgage. 

\  been  held  that  an  implied  power  of  selling  or  mort- 
jing  is  vested  in  the  person  having  the  legal  estate, 
fle  in  others  it  has  been  held  that  such  a  power  is  vested 
the  executor  in  equity,  if  not  at  law  (e).     But  it  was 


i)  2  Spence'a  Eq.  Jar.  338. 
t)  2  Spence's  Eq.  Jar.  342. 
e)  1  Bop.  Leg.  by  White,  680. 
*)  2  8pence's  Eq.  Jar.  406 ;  Lord 
thorough  v.   Somercille,    19 
i*.  295;  Metcalfe  v.  Htttchin*on, 
UCIlD.  591. 

t)  1  Cam  in  Equity,  by  White  & 
tor,  2nd  ed.  71—77  ;  Sugd.  V.  & 
13th  ed.  545  n.  (1)  ;  Hayes  & 
&•;  Concise  Forms  of  Wills, 
«L,  by  Mr.  T.  8.  Badger  East- 
tf»p.  463—8,  and  a  pamphlet 
Mr.  Joshua  Williams  on    the 


Power  of  an  Executor  under  a 
Charge  of  Debts  ;  Story's  Eq.  Jur. 
§  1064  b ;  2  Sp.  Eq.  Jur.  367.  See 
fbrbr*  v.  Peacock,  12  Sim.  641  ; 
Share  v.  Borrer,  1  Keen  559  ;  Ball 
v.  Ilarri*,  4  My.&  Cr.  284  ;  Gosling 
v.  Carter,  1  Coll.  644  ;  Carter  v.  Ful- 
brook,  8  Hare  26,  278;  Doe  d.  Jont* 
v.  Hughe*,  6  Exch.  223;  Robinson 
v.  Lawater,  5  D.  M.  &  G.  272;  Eid*- 
forth  v.  Armttead,  2E.&J.  233  ; 
Wrigley  v.  Syhet,  21  Beav.  237  ; 
Colyer  v.  Finch ,  6  H.  L.  Ca«.  90:>, 
922—4  ;    Hadkiruon  ▼.    Quinn,   1 
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ai"'  I*  ?.'  ^eld  by  the  Lords  Justices  (a),  that  where  a  testator 
-  directs  his  debts  to  be  paid,  and  then  devises  real  estate, 
subject  to  or  charged  with  debts  and  legacies,  the  derite 
explains  and  controls  the  charge  and  power  of  sale  or 
mortgage  created  by  the  first  words,  so  as  to  vest  in  the 
devisee  the  power  of  sale  or  mortgage  to  pay  the  debt* 
966. 
stat.  22  &  23      But  by  the  stat.  22  &  23  Vict.  c.  35,  "  where  by  any  will 
«.  u,  15,10,  which  shall  come  into  operation  after  the  passing  of  this 
Devi**  in    Act  the  testator  shall  have  charged  his  real  estate  or  soy 
r»iae  money  specific  portion  thereof  with  the  payments  of  his  debts,  or 

I^wlST'    ^^  ^e  Paymen^  °f  any  kgacy  or  other  specific  sum  of 

SUJjJy      money,  and  shall  have  devised  the  estate  so  charged  to  any 

liw'eHnthe  trustee  or  trustees  for  the  whole  of  his  estate  or  interest 

therein,  and  shall  not  have  made  any  express  provision  for 

the  raising  of  such  debt,  legacy,  or  sum  of  money  oat  of 

such  estate,  it  shall  be  lawful  for  the  said  devisee  or 

devisees  in   trust,   notwithstanding  any  trusts  actually 

declared  by  the  testator,  to  raise  such  debts,  legacy,  or 

money  as  aforesaid,  by  a  sale  and  absolute  disposition  by 

public  auction  or  private  contract  of  the  said  hereditament* 

or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly 

in  one  mode  and  partly  in  the  other ;  and  any  deed  or 

deeds  of  mortgage  so  executed  may  reserve  such  rate  of 

interest  and  fix  such  period  or  periods  of  repayment  u 

the   person  or  persons  executing  the   same  shall  think 

proper"  (s.  14).     967. 

Power*  "  The  powers  conferred  by  the  last  section  shall  extend 

Sie lotion   to  all  and  every  person  or  persons  in  whom  the  estate 

extended  to  .  , 

those  who    devised  shall  for  the  time  being  be  vested  by  survivorship, 

succeed  to  #  °  J  " 

th« .trustee-  descent,  or  devise,  or  to  any  person  or  persons  who  may 
be  appointed  under  any  power  in  the  will,  or  by  the  Ooort 

Johns.  &  Hem.  303;  Cook  v.  Dawson,  (a)  Gorier  v.  Cart Bright,  L  H 

29  Beav.  128  ;  Qreetham  v.  Colton,      8  Ch.  Ap.  971  ;  affirmed.  L  &? 
34  Beav.  «15.  H.  L.  731. 
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of  Chancery,  to  succeed  to  the  trusteeship  vested  in  such  * 
devisee  or  devisees  in  trust  as  aforesaid"  (s.  15).    968. 

"  If  any  testator  who  shall  have  created  such  a  charge  as  ex 
is  described  in  the  fourteenth  section  shall  not  have  de-  of » 

mot 

vised  the  hereditaments  charged  as  aforesaid  in  such  terms  £** 
as  that  his  whole  estate  and  interest  therein  shall  become  J£j£ 
vested  in  any  trustee  or  trustees,  the  executor  or  executors 
for  the  time  being  named  in  such  will  (if  any)  shall  have 
the  same  or  the  like  power  of  raising  the  said  moneys  as 
is  hereinbefore  vested  in  the  devisee  or  devisees  in  trust  of 
the  said  hereditaments,  and  such  power  shall  from  time  to 
time  devolve  to  and  become  vested  in  the  person  or  persons 
(if  any)  in  whom  the  executorship  shall  for  the  time  being 
be  vested ;  but  any  sale  or  mortgage  under  this  Act  shall 
operate  only  on  the  estate  and  interest,  whether  legal  or 
equitable,  of  the  testator,  and  shall  not  render  it  un- 
necessary to   get  in  any  outstanding   subsisting   legal 
estate  "  (s.  16).     969. 
"Purchasers  or  mortgagees  shall  not  be  bound  to  inquire  *««*■■« 

°  *  or  mort- 

whether  the  powers  conferred  by  sections  fourteen,  fifteen,  gjjj;  ™ 
and  sixteen  of  this  Act,  or  either  of  them  shall  have  been  jSSJjJI* 
duly  and  correctly  exercised  by  the  person  or  persons 
acting  in  virtue  thereof"  (s.  17).    970. 

"  The  provisions  contained  in  sections  fourteen,  fifteen,  section*  i 

1&,  and  11 

and  sixteen  shall  not  in  any  way  prejudice  or  affect  any  n<*J?  ** 
sale  or  mortgage  already  made  or  hereafter  to  be  made,  Jjjjiji 
under  or  in  pursuance  of  any  will  coming  into  operation  JSoEdto 
before  the  passing  of  this  Act,  but  the  validity  of  any  such  S^iL. 
sale  or  mortgage  shall  be  ascertained  and  determined  in  all 
respects  as  if  this  Act  had  not  passed;  and  the  said  several 
sections  shall  not  extend  to  a  devise  to  any  person  or 
persons  in  fee  or  in  tail  or  for  the  testator's  whole  estate 
and  interest  charged  with  debts  or  legacies,  nor  shall  they 
affect  the  power  of  any  such  devisee  or  devisees  to  sell  or 
mortgage  as  he  or  they  may  by  law  now  do  "  (s.  18).   971. 
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ci";I'L  Whether  real  estate  is  subject  to  debts  or  legacies, a 
ltab'of  ~  both,  ty  way  of  trust  or  of  charge,  or  by  way  of  legal 
f^To?*  *  power  in  the  nature  of  a  trust,  the  estate  can  only  U 
charge*        turned  into  money,  and  the  proceeds  distributed,  in  <a 

of  dispute  or  difficulty,  through  the  agency  of  a  Couiti 

of  Equity  (a).     972. 
char^of         Where  the  estate  is  charged  with  annuities,  it  is  not  the 

course  to  discharge  the  lands:  they  will  be  charged  in  die 

hands  of  a  purchaser  (£).     973. 


Pt.  ii.  t.  o, 

Ch.  4,  h.  2. 


Definition. 
Two  kind*. 
Legal. 

Equitable. 


Lieu  of  a 
solicitor  for 
oust*. 


Section  II. 
Of  Liens  (c). 

Liens  are  either  legal  or  equitable.    974. 

A  legal  lien  is  the  right  of  a  person  to  retain  property 
ot  which  he  has  the  lawful  possession,  until  a  debt  due  to 
him  has  been  satisfied  (d).    976. 

An  equitable  lien  is  a  hold  upon  property,  for  the  satis- 
faction of  a  claim  attaching  thereto,  under  an  expw» 
charge  or  contract  or  constructive  trust  (e).    976. 

Liens  in  equity  are  wholly  independent  of  the  possession 
of  the  property.    977. 

The  lien  of  a  solicitor  on  the  deeds,  books,  and  papers 
of  his  client,  for  his  costs,  is  not  like  a  lien  arising  in  the 
case  of  contract :  it  has  not  the  character  of  a  pledge  or 
a  mortgage ;  but  it  is  merely  a  right  to  withhold  the  deeds, 
books,  and  papers  which  have  come  into  his  possession  ss 
solicitor,  and  not  a  right  to  enforce  his  claim  against  the 


(a)  2  S  pence's  Eq.  Jur.  366. 

(b)  2  S^nce's  Eq.  Jur.  369. 

It  may  here  be  mentioned,  that 
estates  may  be  charged  for  improv- 
ing lands,  under  powers  in  various 
Acts  of  Parliament ;  as  to  which, 
see  Chitty's  Statutes,  4th  ed. 

{c)  On  this  subject  the  reader  is 


referred  to  Coote  on  Mortgages,^ 
ed.,  Chap.  15,  19;  Smith's  Itod 
of  Common  Law,  9th  ed.,and  »• 
thorities  there  cited. 

(d)  Sm.  Merc.  Law,  6th  ed.  60, 
570 ;  Cross  on  Lien,  2,  30-8. 

(f)  Smith's  Executory  Interest* 
annexed  to  Fearne,  §  74. 
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client.    It  prevails  as  against  the  representatives  of  the  ^}\-  •[•{• 
client,  but  it  is  only  commensurate  with  the  right  of  the  " 

client,  and  is  subject  to  the  rights  of  third  persons  as 
against  him.  Hence  a  prior  incumbrancer  cannot  be  af- 
fected by  it ;  and  when  a  mortgage  is  paid  off,  the  solicitor 
of  the  mortgagee  cannot  retain  the  deeds  (a).  And  so 
where  a  purchaser  makes  a  mortgage,  and  afterwards  the 
purchase  is  completed,  and  the  deeds  are  delivered  to  the 
solicitors  of  the  purchaser,  who  have  no  notice  of  the  mort- 
gage, their  lien  either  for  their  general  bill  of  costs  or  for 
their  costs  relating  to  the  conveyance,  cannot  prevail 
against  the  mortgagee  (b).  But  a  solicitor  has  a  lien  upon 
a  fund  realised  in  a  suit,  for  his  costs  of  the  suit  or  imme- 
diately connected  with  it ;  and  this  is  a  lien  which  he  may 
actively  enforce  (c).  A  solicitor's  lien,  however,  is  not  a 
general  lien  on  a  fund  in  Court,  though  brought  in  by  his 
exertions,  but  only  on  what,  on  the  issue  of  the  suit  may 
belong  to  his  own  client  (d).  [But  it  has  been  decided  in 
recent  cases,  that  the  charge  to  which,  by  section  28  of 
the  stat.  23  &  24  Vict.  c.  127,  the  Court  is  empowered  to 
declare  a  solicitor  entitled,  upon  property  recovered  or 
preserved  by  his  instrumentality,  in  an  action,  for  taxed 
costs,  charges,  and  expenses  of  or  in  reference  to  the 
action,  extends  in  the  case  of  a  solicitor  not  a  mere 
volunteer,  but  bon&  fide  employed  by  some  person,  to  the 
whole  property  so  recovered  or  preserved,  independently 
vf  the  questions  who  the  person  is  to  whom  such  property 


a)  2  Spence's  Eq.  Jar.  800,  801 
tneis  t.  Francis,  5  D.  M.  &  6 
;  Turner  t.  Letts,  7  D.  M.  &  G 
;  see  Watsan  v.  Lyon,  Id.  288 
**rte  IHUler,  In  re  Long,  L.  R 


(c)  2    Spence'8    Eq.  Jar.    802 ; 

Haynes  v.  Cooper,  33  Bear.  431  ; 

Shaw  v.  Neale,  6  H.  L.  Gas.  581 ; 

Owen  v.  Henshaw,  L.  R.  7  Ch.  D. 

386;  Pilchtr  v.  Arden,  In  re  Brook, 

i.  D.  617  ;  Morgan  and  Wurtz-       L.  R.  7  Ch.  D.  Ap.  318. 

i  Tjkw  of  Costs.  (d)  Verity  v.  Wyld,  4  Drew.  427. 

PtUy  v.  Wathen,  1  D.  M.  & 
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Lieu  of  a 

joint 

tenant; 


of  a  tnibtee ; 


ck."'  1*2!'  belongs,  or  whether  the  solicitor  was  employed  by  thai 
person,  or  whether  that  person  is  an  infant  (a).]    978. 

If  one  of  two  joint  tenants  of  a  lease  renew  for  the 
benefit  of  both,  he  will  have  a  lien  on  the  moiety  of  the 
other  joint  tenant  for  a  moiety  of  the  fines  and  ex- 
penses (6).    979. 

A  trustee  is  entitled  to  a  lien  on  the  trust  estate  for 
his  expenses  (e) ;  [also  lor  the  costs  and  expenses  with 
interest,  of  the  renewal  of  a  lease  (d)J]     980. 

Annuitants  scheduled  to  a  trust  deed  do  not  acquire  any 
lien  upon  the  trust  estate,  nnless  they  are  made  parties 
to  the  deed  (e).     981. 

A  covenant  for  valuable  consideration,  to  charge  or 
settle  particular  lands,  or  all  the  present  estates  of  the 
covenantor,  will  create  a  lien  on  that  property.  And  the 
parties  entitled  to  the  benefit  of  the  covenant  take  trans- 
missible interests,  though  they  die  before  the  time  fixed 
for  the  execution  of  the  covenant.  And  it  is  the  same 
with  a  covenant  to  settle  or  charge  all  lands  to  be  acquired 
during  a  certain  time  (/).    982: 


of  annui- 
tant*. 


Lieua  uuder 
covenants  to 
settle  or 
charge. 


(a)  Bonxorv.  Brad*hau\SOh.  J. 
(Ch.)  159  ;  Bailey  v.  Birchall,  2  H. 
&  M.  371  ;  Pinkvrton  v.  JSattm, 
L.  R.  16  Eq.490;  Bulley  v.  Bulky, 
L.  R.  8  Ch.  D.  479;  Greer  v.  Ymng% 
L.  R.  24  Ch.  D.  (Ap.)  545  ;  Charl- 
ton v.  Charlton,  31  W.  R.  237. 

(ft)  2  Spence's  Eq.  Jur.  803; 
Ex  parte  Grace,  1  B.  &  P.  57<i ; 
and  see  Saunders  v.  Ihinman,  L.  R. 


7  Ch.  D.  825. 

f»  2  Spence's  Eq.  Jur.  80S. 

(d)  Holt  v.  Molt,  1  Ch.  Cts.  150; 
and  see  Maddy  v.  Bale,  L  R- 
3  Ch.  D.  (Ap.)  327. 

(r)  2  Spence's  Eq.  Jur.  801 

If)  Coote  Mortg.,3rd  ed.87; 
see  also  Mornington  t.  jfr*«t  - 
D.  &  J.  292. 
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TITLE   X. 


.BSOLUTE  AND    DEFEASIBLE   INTERESTS;    AND    PARTICU- 
LARLY  OF   INTERESTS   BY    WAY   OF   SECURITY. 


CHAPTER  I. 

OF  ABSOLUTE   AND   DEFEASIBLE    INTERESTS. 

• 

solute  interests  (as  opposed  not  to  limited  or  partial  T ^""i. 
nrests,  but  to  defeasible  interests)  are  interests  which  D6flllitJoll 
not  created  as  securities,  nor  subject,  by  the  terms  in  fntSSSS*6 
ich  they  are  limited,  to  any  liability  to  determine  at  all, 
not  before  the  time  when  they  would  expire  by  force  of 
general  limitation,  express  or  implied  (a).     983. 
Defeasible  interests  are  interests  which  are  created  as  P®?1^110' 

defeasible 

urities,  or  are  liable  to  be  divested  by  an  action,  or  are  intereBt8- 
jject,   by  the  terms  in  which    they  are  limited,  to  a 
)ility   to   determination,   before    the   time   when   they 
old  expire  by  force  of  the  general  limitation,  express 
implied  (a).     984. 
Ihese  are  of  several  kinds  : — 1.  An  interest  which  is  Tha&x , 

tteyeral 

aject  to  an  express  condition  subsequent  properly  so  ki,,d* 
led,  or  to  a  defeasance  (?>).  2.  An  interest  which  is 
bject  to  a  mixed  condition  (c).  3.  An  interest  which  is 
hject  to  a  special  or  collateral  limitation  (a).  4.  An  in- 
fest under  a  limitation  in  default  of  appointment,  which 
afers  a  vested  interest,  subject  to  be  divested  by  an 
pointment.  5.  Interests  gained  by  abatement,  intrusion, 
ueisfa,  discontinuance,  and  deforcement,  where  the 
fctful  owner  has  a  right  of  action  for  recovery  of  his 
*te  (d).     6.  Interests  by  way  of  security.     986. 

')  See  par.  164,  supra.  (c)  See  par.  167,  supra. 

*)  See  par.  154,  supra.  (d)  See  infra,  Part  3  Tit.  ft,  Ch.  1. 

Efi2 
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CHAPTER  II. 

OF   MORTGAGES   (a). 

Part  ii.    A  legal  mortgage  is  a  security  created  by  means  of  a 

T.  10  Ch.  2.  . 

— \ — '-^  transfer,  by  a  debtor  to  his  creditor,  of  the  legal  ownerdh? 

of  real  or  personal  estate,  subject  to  be  defeated  on  4b 

discharge  of  the  debt     986. 
Mortgage  in       A  deed,  if  really  intended  as  only  a  security  for  money,   j 

form  of  an  "  .  <, 

absolute      will  be  treated  as  a  mortgage,  although  in  form  it  purports 
mcnL         *°  ^e  an  absolute  conveyance  or  assignment ;  and  even 

parol  evidence  is  admissible  to  show  the  intention  of  the 

parties  (b).    987. 
Mortgage  by      Where  land  is  conveyed  on  trust,  in  case  a  sum  and 

way  of  trust  .  n     _J 

for  »aie.  interest  should  not  be  paid  by  a  day  named,  to  sell,  m 
after  payment  of  principal,  interest,  and  costs,  to  pay  over 
the  surplus  and  reconvey  the  unsold  part  of  the  estate,  and 
the  grantee  covenants  not  to  sell  without  giving  six 
months'  notice,  and  the  grantor  covenants  to  pay  the  debt 
and  interest,  but  there  is  no  proviso  for  redemption;  this 
is  a  mere  mortgage,  and  the  grantor  is  entitled  to  six 
months'  time  to  redeem  (c).     988. 

wei«h  There  is  a  kind  of  mortgage  called  a  Welsh  mortgage, 

which,  however,  has  now  fallen  into  disuse,  in  which  there 
is  no  condition  or  proviso  for  repayment  at  any  time.  Uw 

(a)  The  reader  is  referred  gene-  Co.  Litt.  205  a,  n.  (1),  206  *» 

rally  to  the  late  Mr.  Coote's  most  n.  (1) ;  Fisher  on  Mortg. 

learned,    elaborate,  and  valuable  (b)  Coote  on  Mortg.,  3rd  e&  ft 

work,  the  third  edition  of  which  was  1 3 ;  Gardner  v.  Casenove,  1  Hnri. 

edited  by  him  and  his  son,  the  late  &  Norm.  423  ;  and  see  infra,  ptf- 

Mr.  Richard  Coote, — a  gentleman  1058. 

peculiarly  qualified  for  such  a  labo-  (/*)  Bell  v.  Carter,  17  Be**.  H » 

rious  and  difficult  work.     See  also  In  re  Alison,  Joknton  v.  M<m*#1' 

6  Jarm.  &  Byth.  by  Sweet  ;  and  L.  R.  11  Ch.  D.  (Ap.)  284. 


OF  MORTGAGES.  421 

reement  is,  that  the  mortgagee,  to  whom  the  estate  isTPio*CH.'2. 

iveyed,  shall  receive  the  rents  till  his  debt  is  paid,  and 

such  case  the  mortgagor  and  his  representatives  are  at 

•erty  to  redeem  at  any  time  (a).     989. 

There  is  also  a  species  of  transaction  which  bears  some  Purchase 

r  m  m  with  right 

semblance  to  a  mortgage,  but  yet  is  very  different.  It  jjh^2>ur" 
insists  of  an  absolute  bona  fide  sale  and  conveyance,  with 
collateral  agreement  for  repurchase  and  reconveyance  on 
(payment  of  the  purchase  money  ;  and  such  collateral 
greement  may  either  be  introduced  into  the  agreement  for 
lie  at  the  time,  or  may  be  made  at  a  subsequent  period  (b). 
tf  this  class  is  an  agreement  for  the  purchase  of  the  equity 
f  redemption,  entered  into  bona  fide  and  subsequently  to 
mortgage  made  without  reference  to  any  such  agreement. 
)f  the  same  nature  is  a  release  of  the  equity  of  redemption, 
nth  a  collateral  agreement  to  reconvey  on  payment  of  the 
flrchase  money  (c).  But  where  an  agreement  for  a 
^purchase  is  contemporaneous  with  the  agreement  for 
urchase,  the  transaction  will  usually  be  treated  as  a 
mortgage ;  repurchase  being  regarded  as  meaning  red- 
emption (d).     990. 

If  the  money  paid  by  the  grantee  would  be  a  grossly 
(adequate  price  for  the  absolute  purchase  of  the  estate  ; 
he  was  not  let  into  immediate  possession  of  the  estate  ; 
he  accounted  for  the  rents  to  the  grantor,  and  only 
stained  an  amount  equivalent  to  interest;  or  if  the 
xpense  of  preparing  the  deed  of  conveyance  was  borne 
y  the  grantor  ;  each  of  the  circumstances  has  been  con- 
Uered  as  evidence,  showing,  with  more  or  less  cogency, 
bat  the  conveyance  was  intended  merely  by  way  of 
ecarity  (*).     991. 

(«)  2  Spence's  Eq.  Jar.  616.  (d)  2  Spence's  Eq.  Jur.  621,  note 

(*)2  Spence's  Eq.  Jur.  619,  621  :  (a) ;  Coote  Mortg.,  3rd  ed.  17.    But 

°ote  Mortg.,  3rd  ed.  14.  see  Aldmon  v.  \Vhitr,  2  D  k  J.  97. 

(*)  Onote  Mortg.,  3rd  ed.  14.  (r)  2  Spence's  Eq.  Jur.  620,  622. 
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T.Pio*CH."a.  A  conveyance  will  not  be  deemed  a  mortgage  or  held  to 
be  a  security  only,  though  it  be  for  an  undervalue,  if  it  ii 
not  so  gross  as  to  show  that  necessity  or  pressure  amoontp 
ing  to  fraud  could  alone  have  induced  the  grantor  to  entor 
into  such  a  contract,  and  though  the  purchaser  afterwiri 
declares  that  he  will  take  the  money  given  as  the  conside- 
ration at  any  time,  with  damages  for  it,  or  the  like  ;  for  if 
it  is  not  a  mortgage  in  the  first  instance,  it  would  not  be 
so  by  parol  agreement  afterwards  (a).     992. 

Where  the  transaction  is  clearly  one  of  purchase  withi 
right  of  repurchase,  the  time  limited  ought  precisely  to  be 
observed  ;  and  there  is  no  principle  on  which  the  Court 
can  relieve,  if  it  is  not  so  observed  (b).     993. 

Where  the  transaction  is  one  of  repurchase,  and  not  of 
redemption,  if  the  purchaser  dies  seised,  and  then  tbe 
right  of  repurchase  is  exercised,  the  money  will  go  to  the 
real  representatives,  and  not  to  the  personal  representatives, 
as  it  would  in  the  case  of  a  mortgage  (c).     994. 

If  a  transaction  is  to  be  considered  in  the  light  of  t 
mortgage  as  to  one  party,  it  must  as  regards  the  other  (ij* 
995. 

sale.  [By  virtue  of  stat.  44  &  45  Vict.  c.  41,  s.  25  (Appendix), 

a  sale  may  be  .directed  in  any  action,  whether  for  fore- 
closure, or  for  redemption,  or  for  sale,  or  for  the  raising 
and  payment  in  any  manner  of  mortgage  money.]  996t. 


Section  I. 

Of  Legal  Mortgages  of  Real  Property. 

^c'vuW i0,  !•  Generally,  every  description  of  property,  and  even* 
i^what  kind  of  interest  in  it,  which  is  capable  of  absolute  s»e« 
raUrtl^ged    may  be  the  subject  of  a  legal  mortgage  or  its  equivalent 

(a)  2  S|yence's  Kq.  Jur.622,  623.  (c)  2  Spence's  Eq.  Jur.624. 

(b)  2  Spence'sEq.Jur.  62:* ;  Coote  («0   2   Spence's  Eq.  Jnr.  <$: 
Mortpr.,  3ni  ed.  14.                                 Coote  Mortg.,  3rd  ed.  19. 
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equity  (a).      Rectories  impropriate   in  lay  hands  are^"^;^* 
>ject  to  the  like  mode  of  mortgage  as  any  other  species 
real  estate  (/>).     And  the  stat.   1  &  2  Vict.  c.   106, 
thorises  the  bishop,  on  the  avoidance  of  a  benefice  not 
fing  a  fit  house  of  residence,  to  raise  money  for  building 
residence,  by  mortgage  of  the  glebe,  tithes,  rents,  and 
ofits,  and  prescribes  a  form  of  mortgage  (c).     996. 
IL  1.  So  long  as  the  mortgagor  remains  in  possession,  "•  M°rt- 
e  mortgagee's  estate  is  not  absolute  even  at  law.     For  «***£»  aml 

f  stat  15  &  16  Vict.  c.  76,  ss.  219,  220,  if  an  ejectment  "med'™ 

.    l-  Mort" 
*  brought  by  the  mortgagee,  and  no  suit  be  pending  in  8*v»'* 


estate. 


iy  Court  of  Equity  for  redemption  or  foreclosure,  the 
tyment  of  principal,  interest,  and  costs  shall,  except  in 
'rtain  cases,  be  deemed  a  satisfaction  of  the  mortgage, 
d  the  Court  may  compel  the  mortgagee  to  reconvey  the 
late  (rf)»  But  when  the  mortgagor  has.  ceased  to  be  in 
ssession,  and  there  has  been  a  default  in  payment  of  the 
mey  at  the  stipulated  time,  the  estate  of  the  mortgagee 
comes  absolute  at  law.  Yet  his  estate  is  in  equity 
Bated  as  a  mere  security  for  the  principal  and  interest 
id  costs  properly  incurred  in  relation  to  the  mortgage, 
id  follows  the  nature  of  the  debt.  [And  although,  where 
ie  mortgage  was  in  fee,  the  legal  estate  formerly  descended 
» the  heir  of  the  mortgagee,  yet,  in  equity,  it  was  deemed 

chattel  interest  and  personal  estate,  and  belonged  to 
ie  personal  representatives  as  assets  (i).     997. 

But  now  in  cases  of  death  after  the  31st  of  December,  stat.  4444-. 

'  Vict.  c.  41. 

881,  it  is  enacted  by  stat.  44  &  45  Vict.  c.  41,  s.  30  (Ap-  J^J^ 
mdix),  that,  "Where  an  estate  or  interest  of  inheritance,  pJj}j^of 
>  limited  to  the  heir  as  special  occupant,  in  any  tenements  ^J*!^ 
'  hereditaments,  corporeal  or  incorporeal,  is  vested  on  any  of  truat  and 


(•)  2    8pence!8   Bq.  Jur.   (>14  ;  (7/)  The  stat.  7  Ceo.  2,  o.  20, 88. 1. 

Ote  Mortg.,  3rd  ed.  101.  3,  eontainn  similar  provisions. 
(*)  Coote  Mortg.,  3rd  ed.  208.  (<•)  Coote  Mortg.,  3rd  ed.  r>3<)  :  2 

ie)  Coote  Mortg.,  3rd  ed.  208.  Spence's  Kq.  Jur.  296. 
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oe.1^*.'?'  D™^  or  by  way  of  mortgage,  in  any  person  solely,  the 
mortgage     sfrme  shall,  on  his  death,  notwithstanding  any  testamentuj 
SS£*  °°     disposition,  devolve  to  and  become  vested  in  his  perswl 
representatives  or  representative  from  time  to  time,  in  fib 
manner  as  if  the  same  were  a  chattel  real  vesting  in  the* 
or  him  ;  and  accordingly  all  the  like  powers,  for  one  oolj 
of  several  joint  personal  representatives,  as  well  as  for  a 
single  personal  representative,  and  for  all  the  personal  re- 
presentatives together,  to  dispose  of  and  otherwise  deal 
with  the  same,  shall  belong  to  the  deceased's  personal  re- 
presentatives or  representative  from  time  to  time,  with  all 
the  like  incidents,  bnt  snbject  to  all  the  like  rights,  equity 
and  obligations,  as  if  the  same  were  a  chattel  real  vesting  I 
in  them  or  him  ;  and,  for  the  purposes  of  this  section,  the 
.personal  representatives,  for  the  time  being,  of  the  de- 
ceased, shall  be  deemed  in  law  his  heirs  and  assigns,  within 
the  meaning  of  all  trusts  and  powers."]     997a. 
2.  Mort-  2.  The  mortgagee  is  entitled  to  enter  into  possession  of 

gagee'i  .  • 

Ewiioii  ^e  knds,  and,  after  notice  to  the  tenants,  to  recover  the 
JJJJJ;  nmt  rents  and  profits,  unless  there  is  some  agreement  to  the 
contrary ;  and  if  the  security  is  insufficient,  he  may  fell 
timber,  and  sell  it,  and  open  mines,  and  apply  the  produce 
towards  the  liquidation  of  his  debt ;  but,  with  this 
exception,  he  may  not  commit  wast* .  He  may  grant 
leases,  subject  to  the  equity  of  redemption,  and  avoid,  bj 
ejectment,  without  notice,  any  leases  that  have  been  made 
by  the  mortgagor,  without  his  concurrence,  subsequently 
to  his  mortgage.  He  must,  however,  account  for  the  rente 
he  receives,  or  but  for  his  wilful  default  might  have 
received,  and  pay  an  occupation-rent  for  such  part  as  he 
may  keep  in  his  own  possession  (a).     998. 

(a)  Story's  Eq.  Jur.  §  1016,  1016  Beav.  470  ;  2  Tudor  Eq.  Cas.,3rd 

b  ;  2  Spence's  Eq.  Jur.  642,  645,  ed.  976  ;  Seton's  Decrees,  3rri  ei 

646,   648  ;    Coote  Mortg.,  3rd  ed.  882  ;  Parkinson  v.  Hanbur^  L  B. 

332,  334,  844  ;  3  Jarm.  &  Byth.  by  2  H.  L.  1. 
Sweet,  37  ;  Millett  v.  Davey,  31 
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If  there  are  two  independent  tenements,  the  mortgagee  ^l\  1'  \°» 
may  take  possession  of  one  of  them  only,  so  as  to  become 
liable  to  account  for  default  as  to  that  alone.  And  so,  if 
part  only  of  the  property  (as  the  land  without  the  shooting 
or  the  timber)  is  in  lease,  the  mortgagee  may  by  taking  the 
rent  make  himself  accountable  for  that  alone  (a).    998a. 

Where  persons,  who  though,  in  fact,  mortgagees,  enter 
into  possession  of  the  rents  and  profits  in  another  character 
(e.g.,  as  purchasers),  they  are  not  answerable  for  what,  with- 
out their  wilful  default,  they  might  have  received  (6). 
999. 

In  the  absence  of  an  apparent  intention  to  the  contrary,  Fixture* 
fixtures,  though  put  up  by  the  mortgagor,  not  to  improve 
the  inheritance,  but  simply  for  the  purpose  of  carrying 
on  the  business  for  which  the  premises  are  used,  and 
though  put  up  since  the  date  of  the  mortgage,  and  capable 
of  being  removed  without  any  appreciable  damage  to  the 
freehold,  pass  under  a  mortgage  of  the  freehold  to  the 
mortgagee  (c).    1000. 

In  the  case  of  a  lease   made   prior  to  the  mortgage,  Attom- 

ment. 

although  it  is  not  strictly  necessary,  yet  in  order  to  afford 
evidence  of  the  tenant's  admission  of  a  notice  to  pay  rent 
to  the  mortgagee,  the  tenant  sometimes  signs  an  acknow- 
ledgment of  attornment,  that  is,  of  consent  to  the  change 
of  ownership  :  and  sometimes  he  attorns  or  consents  with- 
out any  notice.  And  if  a  mortgagee  does  not  wish  to 
disturb  the  possession  of  a  lessee  under  a  lease  made  sub- 
sequent to  the  mortgage,  sometimes  the  lessee  attorns  to 
the  mortgagee  at  the  rent  reserved  by  the  lease,  in  order  to 

(a)  Simmin*  v.  Shirley,  L.  R.  articles  of  machinery,  see  Ex  parte 

6  Ch.  D.  173.  Astbury,   L.  R.   4   Ch.   Ap.   630 ; 

(ft)  Parkinson  v.  Haribury,  L.  R.  Longbottom  v.  Berry,  L.  R.  6  Q.  B. 

2  H.  L.  1.  123  ;  Mather  v.  Prater,  2  K.  &  J. 

(<r)  Calwick  v.  Swindell,  L.  R.  3  536  ;  Holland  v.   Hodgxon,  L.  R.  7 

Eq.  249  ;  Climie  v.   Wood,  L.  R.  4  C.  P.  (Ex.  Ch.)  328. 
Bxcb.  (Ex.  Ch.)  328.  As  to  certain 
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Limit  to 

mortgagee's 

advautAge. 


Conversion 
of  interest 
into 
princif  al. 


Increase  of 
interest  on 
default  in 
regular 
payment. 


create  a  tenancy  with  the  mortgagee,  and  to  enable  him  to 
distrain  for  the  rent  (a).  And  where  the  mortgagor  himself 
is  in  possession,  he  sometimes  attorns  and  becomes  tenant 
to  the  mortgagee  at  a  rent  equal  to  the  amount  of  the 
interest,  with  an  addition  sufficient  to  cover  the  expense  of 
insuring  the  buildings  (b).     1001. 

A  mortgagee  is  not  allowed  to  obtain  any  advantage  oot 
of  the  security  beyond  his  principal  and  interest  (c). 
1002. 

By  the  old  law,  before  the  abolition  of  the  law  against 
usury,  by  the  stat.  17  &  18  Vict.  c.  90  (even  if  he  may  do 
so  by  the  present  law),  a  mortgagee  could  not,  at  the  time  of 
the  mortgage,  stipulate,  that  if  the  interest  be  not  paid  at 
the  time,  it  shall  be  converted  into  principal  (d).  To  con- 
vert interest  into  principal,  the  interest  must  first  become 
due,  and  then  there  must  be  an  agreement  in  writing 
signed,  to  make  it  principal,  at  least  so  as  to  affect  the 
estate  ;  and  the  interest  cannot  even  then  be  turned  into 
principal  to  the  prejudice  of  subsequent  incumbrances  of 
which  the  mortgagee  has  notice  at  the  time  of  the  agree- 
ment (*)•     1003. 

But  in  Clarkson  v.  Henderson,  L.  R.  14  Ch.  D.  348,  it 
was  held  that  reversioners  of  personalty  might,  on  a  mort- 
gage of  it,  agree  to  pay  6  per  cent,  interest,  and  might 
stipulate  that  if  the  interest  were  in  arrear  it  should  be 
capitalized,  and  bear  interest  after  the  same  rate.    1008a. 

If  a  certain  rate  of  interest  is  reserved,  an  agreement, 
that  if  such  interest  be  not  punctually  paid,  a  higher  rate 
of  interest  shall  be  payable,  is  in  the  nature  of  a  penalty, 
against  which  the  Ctmrt  will  relieve.  But  the  same  object 
may  be  attained  by  reserving  the  higher  rate,  and  provid- 


(a)  3  Jarm.  &  Byth.  by  Sweet,  37. 
Ab  to  attornment,  see  Part  III.  T. 

10,  Ch.  1. 

(ft)  3  Jarm.  &  Byth.  by  Sweet, 

14. 


(O  Coote  Mortg.,  3rd  ed.  12, 4» 
(<*)   2   Spence's  Eq.  Jur.  68; 

Coote  Mortg.,  3rd  ed.  480-1. 
(O   2   Spence's  Eq.  Jar.  ««; 

Coote  Mortg..  3rd  ed.  431. 
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ig  for  an  abatement  in  the  event  of  punctual  payment  (a).  ^l\  *•  *°» 

MA.  -  '  "  ° 

Interest  is  payable  de  die  in  diem,  and  must  therefore  be  interest » 

anportiou- 


pportioned.     The  consequence  is,  that  if  a  tenant  for  life  a™e 
ff  a  sum  of  money  secured  by  mortgage  dies  within  a  cur- 
rent half-year,  his  executors  will  be  entitled  to  the  interest 
ip  to  the  day  of  his  death  (6).     1005. 
By  the  stat.  3  &  4  Will.  4,  c.  27,  s.  42,  "  no"  arrears  of  An™™  of 

J  m  777  rent  or 

rent  or  of  interest  in  respect  of  any  sum  of  money  charged  »»*«**• 
upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of  such  arrears  of 
vent  or  interest,  shall  be  recovered  by  any  distress,  action, 
or  soit,  but  within  six  years  next  after  the  same  respectively 
dull  have  become  due,  or  next  after  an  acknowledgment  of 
the  same  in  writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom 
the  same  was  payable,  or  his  agent :  provided  nevertheless, 
that  where  any  prior  mortgagee  or  other  incumbrancer  shall 
have  been  in  possession  of  any  land,  or  in  the  receipt  of 
the  profits  thereof,  within  one  year  next  before  an  action 
or  suit  shall  be  brought  by  any  person  entitled  to  a  sub- 
teqnent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incum- 
brance may  recover  in  such  action  or  suit  the  arrears  of 
interest  which  shall  have  become  due  during  the  whole 
time  that  such  prior  mortgagee  or  incumbrancer  was  in 
mcfa  possession  or  receipt  as  aforesaid,  although  such  time 
may  have  exceeded  the  said  term  of  six  years."  But  by 
the  stat  3  &  4  Will.  4,  c.  42,  s.  3,  an  action  of  covenant  or 
debt  upon  any  bond  or  specialty  [might]  be  brought  within 
twenty  years  after  the  cause  of  such  action  or  suit.   1006. 

(•)  Coote  Mortg.,  3rd  ecL  440;  2  able  in  default  of  punctual  payment, 

^pence's  Bq.  Jur.  6S1.    As  to  the  sea  Thompson  v.  Hudson,  L.  R.  2 

validity  of  an  agreement  for  making  Eq.  61 2  ;  2  Ch.  Ap.  285. 

*  larger  amount  of  principal  pay-  (b)  Coote  Mortg.,  3rd  ed.  442. 
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[The  period  of  twenty  years,  prescribed  by  stat  344 
Will.  4,  c.  42,  s.  3,  is,  with  respect  to  mortgages  of  red 
property,  now  reduced  to  twelve  years  by  stat  37  431 
Vict  c.  57,  s.  8  (Appendix),  which  has  been  held  to  apply 
to  the  case  of  a  collateral  bond  for  securing  payment  of  I 
mortgage  debt]    Lord  St.  Leonards  remarks,  with  respect 
to  the  two  Acts  mentioned  in  the  preceding  paragraph, 
that  "  the  construction  is,  by  reconciling  the  two  pron- 
sions,  to  consider  the  first  Act  as  applicable  only  to  the 
land,  and  the  latter  as   applicable  only  to  the  person." 
Arrears  are  no  longer  a  charge  on  the  land,  beyond  ax 
years,  except  in  cases  of  trust,  but  they  may  be  recovered 
against  a  covenantor  for  [twelve]  years  (a).     1007. 

Leases  made  by  the  mortgagor  to  the  mortgagee  at  a  ' 
rent  are  looked  upon  with  great  suspicion,  as  likely  to  have 
originated  in  the  mortgagee's  having  taken  advantage  of 
the  necessities  of  tho  mortgagor  to  obtain  a  lease  upon 
terms  upon  which  the  property  would  not  have  been  let 
except  for  those  necessities  (6).     1008. 

A  mortgagee  in  possession  has  a  right  to  add  to  his  debt 
any  sums  he  may  be  compelled  to  pay  for  arrears  of  rent, 
or  for  maintaining  the  title  to  the  estate,  or  for  rebuilding 
the  premises,  or  for  necessary  repairs,  or  the  expenses  of 
collecting  the  rents  or  renewing  a  renewable  leasehold,  with 
interest  from  the  time  the  sums  were  advanced.  But  the 
mortgagee  not  being  allowed  any  advantage  beyond  his 
principal  and  interest,  he  cannot  by  contract  or  otherwise 
entitle  himself  to  make  any  charge  for  management  (c). 
Hence  also  he  is  not  allowed  to  make  any  charge  as  receiver 
if  he  himself  has  personally  received  the  rents,  even  though 
it  may  have  been  agreed  that  he  should  be  paid  for  hi 


(a)  See  stat.  37  &  38  Vict.  c.  57, 
8.  8,  in  Appendix;  Sutton  v.  Sutton, 
L.  R.  22  Ch.  D.  (Ap.)  511  ;  I\>arn- 
side  v.  Flint,  L.  R.  22  Ch.  D.  579 ; 
Lord  St.  Leonards  on  the  Statutes, 


2nd  ed.  147—8. 

(ft)  2  Spence's  Eq.  Jur.  632. 

(c)  2  Spence's  Eq.  Jur.  649, 650, 
653  ;  Coote  Mortg.,  3rd  ed.  U*- 
4. 
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trouble  in  receiving  them,  and  though  a  receiver  might  ^^  £  *°» 
have  been  employed  at  the  expense  of  the  mortgagor.  And 
before  the  date  of  the  stat.  23  &  24  Vict.  c.  145,  s.  17  (a), 
and  independently  of  any  express  agreement,  it  was  only 
where  the  owner  himself,  in  the  ordinary  course  of  manage- 
ment, would  have  had  to  employ  one,  that  the  mortgagee 
was  entitled  to  employ  a  bailiff  or  receiver,  unless  with  the 
sanction  of  the  mortgagor  (6).     1009. 

A  mortgagee  of  a  West  India  estate  may  stipulate  that  w^tjKdu? 
the  consignments  shall  be  made  to  him.  And,  if  out  of e8tato' 
possession,  he  may  take  a  certain  reward  for  the  manage- 
ment of  the  estate,  provided  he  do  not  make  that  employ- 
ment a  condition.  But  when  he  takes  possession,  he  is  not  at 
liberty  to  charge  the  mortgagor,  whom  he  has  ousted,  for 
the  trouble  he  takes  on  his  own  account;  and  he  cannot 
charge  or  stipulate  for  commission  on  consignments,  in- 
surance, and  the  like,  but  stands  in  the  position  of  a  mort- 
gagee in  possession  of  an  English  estate  (c).     1010. 

As  a  mortgagee  is  not  allowed  any  advantage  beyond  ^02fJjJJ.of 
securing  his  principal  and  interest,  where  an  advowson  is  8on* 
mortgaged,  and  the  living  becomes  vacant  prior  to  the  fore- 
closure, the  mortgagee  is  compellable  in  equity  to  present 
the  nominee  of  the  mortgagor  ;  even  although  nothing  but 
the  advowson  be  mortgaged,  and  the  deed  contain  a  cove- 
nant that  on  any  avoidance  the  mortgagee  shall  present. 
But  he  may  pray  a  sale  of  the  advowson  (d).     1011. 

The  mortgagee  may  stipulate  for  the  option  of  pre-emption,  g>»-«n»p- 
in  case  the  mortgagor  should  determine  to  sell  (e).  1012. 

[By  the  old  law]  a  mortgagee  is  not  bound  to  produce  his  ^Jduction 
mortgage  deed,  or  indeed,  any  of  the  deeds  in  his  posses- tlonof™*d8 


(*)  Now  repealed  by  stat.  44  &  (rf)  Coote  Mortg.,3rd  ed.  33, 367; 

*5  Vict.  c.  41.    8ee  infra,  par.  1040.  2  Spence's  Eq.  Jur.  629  ;  3  Cruise 

(*)  2  Spence's  Eq.  Jur.  807.  T.  21,  c.  2,  §  35. 
(c)   2    Spence's  Eq.  Jur.  630  ;  (*)  2   Spence's  Eq.    Jur.  631  ; 

Coote  Morttf.,  3rd  ed.  343.  Coote  Mortg.,  3rd  ed.  14. 


.J 
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^."iti^  8*on»  *°  *^e  mortgagor  or  any  person  claiming  under  him, 

by  amort-    un^  payment  of  the  principal  and  interest  due  and  Ml 

8*f8e*         costs,  though  the  application  be  made  bon&  fide,  only  la 

obtain  information  with  a  view  to  paying  off  the  mortgage 

stat  44  &  46  (a).    [But  with  respect  to  mortgages  made  after  the  31stof 

The  con-      December,  1881,  it  is  enacted  by  stat.  44  &  45  Vict  c.  41, 

a^dWu£gof  8-  M  (Appendix),  that,  "  A  mortgagor,  as  long  as  his  rigbt 

aSIISi.     to  redeem  subsists,  shall,  by  virtue  of  this  Act,  be  entitled 

from  time  to  time,  at  reasonable  times,  on  his  request,  and 

at  his  own  cost,  and  on  payment  of  the  mortgagee's  coata 

and  expenses  in  this  behalf,  to  inspect  and  make  copies  or 

abstracts  of  or  extracts  from  the  documents  of  title  relating 

to  the  mortgaged  property  in  the  custody  or  power  of  fl» 

mortgagee."     And  this  provision  applies  notwithstanding   I 

any  stipulation  to  the  contrary.]     1013.  1 

Right  of  As  an  incident  to  the  right  of  a  mortgagee,  he  [wis,    1 

to  devue  the  under  the  old  law,  at  liberty  to  devise  the  legal  estate  in  4s 

property.  *  ° 

mortgaged  property  to  trustees,  if  he  thought  fit*  instead  of 
allowing  it  to  descend  to  his  heir  at  law  ;  and  the  mortga- 
gor must  have  borne  the  costs  of  obtaining  a  reconveyance, 
although  they  were  increased  by  such  devise.  But  now  by 
virtue  of  stat.  44  &  45  Vict.  c.  41,  s.  30  (Appendix))  in 
cases  of  death  after  the  31st  of  December,  1881,  the  legal 
estate,  notwithstanding  any  testamentary  disposition  by  the 
mortgagee,  devolves  to  and  becomes  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  like  • 
chatteL  real  vesting  in  them  or  him  (6).]  1014. 
Morteatjoe         If  a  mortgagee  in  possession  turns  out  or  refuses  to 

ejecting  or  °    ° 

teniait*  accept  a  responsible  tenant,  he  is  liable  for  any  loss  occa- 
sioned thereby  (c).     1016. 

irriority.  Both  at  law  and  in  equity,  in  the  absence  of  particultf 

circumstances,  statutes,  judgments,  and  recognisances,  all 

(a)   2  Spence's  Eq.    Jur.  655  ;      sec  supra,  par.  997a. 
Coote  Mortg.,  3rd  ed.  345,  368.  (<?)  2  Spence's  Eq.  Jar.  806. 

(&)  2  Spence's  Eq.  Jur.  669  ;  and 
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rank  according  to  their  dates  (a).     And   so  in  equity  do  ^^Vi0' 
equitable  charges  of  every  kind,  where  the  equities  are 
equal  in  all  other  respects  than  that  of  priority  of  time  (6). 
And  where  money  is  lent  on  an  equitable  mortgage,  with- 
out notice  of  a  prior  equitable  agreement  affecting  the  same 
property,  the  lender  gains  no  priority  over  the  party  claim- 
ing under  the  prior  equitable  agreement,  by  getting  in  the 
legal  estate,  at  least  after  he  has  notice  of  the  circum- 
stances (c).     But  if  a  third  incumbrancer,  by  mortgage, 
without  notice  of  a  second  incumbrance  at  the  time  of 
lending  his  money,  purchases   the   first   legal  mortgage, 
judgment,  statute,  or  recognisance,  even  after  notice  of  the 
second  mortgage,  so  as  to  acquire  the  legal  title,  and  holds 
both  securities  in  his  own  right,  equity  will    tack  both  Tucking, 
incumbrances  together  in  his  favour ;  so  that  the  second 
mortgagee  will  not  be  permitted  to  redeem  the  first,  with- 
out redeeming  the  third  also ;  on  the  principle,  that  where 
the  equities  are  equal,  the  law  shall  prevail.     But  if  a 
puisne  creditor,  by  judgment,  statute,  or  recognisance,  buys 
in  a  prior  mortgage,  he  will  not  be  allowed  to  tack  his 
judgment  to  such  mortgage,  so  as  to  cut  out  or  postpone  a 
mesne  mortgage  ;  because  he  did  not  originally  advance 
his  money  on  the  immediate  credit  of  the  land,  and  by  his 
judgment,  he  did  not  acquire  any  right  in  the  land,  but 
before  the  statute  1  &  2  Vict.  c.  110,  only  a  lien  on  the 
land,  which  might  or  might  not  be  enforced  on  it  (d)  ; 
although  now,  under  the  13th  section  of  that  Act,  a  judg- 
ment will  operate  as  a  charge  on  real  estate,  except  as 


(a)  2  Spence's  Eq.  Jur.  727  ; 
Coote  Mortg.,  3rd  ed.  410. 

(ft)  2  Spence's  Eq.  Jur.  727—732  ; 

Shropshire  Union  Rys.  $c.  Co.  v. 

The  Queen, L.R.  7H.L,  496  ;  Coote 

Mortg.,  3rd  ed.410;  remarks  of  V.-C. 

J&ndersley  in  Rice  v.  Rice,  2  Drew- 

*y  78 ;  Cory  v.  Eyre,  I  D.J.  6c  S. 

149. 


(<?)  Mumford  v.  Stohwa**er,li.  R. 
18  Eq.  556. 

(rf)  See  Story's  Eq.  Jur.  §  412— 
416,  418,  4> '  2  Spence's  Eq.  Jur. 
734,  73. ,  737,  740  ;  Coote  Mortg., 
3rd  ed.  209,  210,  383,  385,  389, 
403,  407,  408  ;  Spencer  v.  Pearson, 
24  Beav.  266  ;  but  see  2  Spence's 
Eq.  Jur.  722,  728. 
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^h"!' i°'  regard8  purchasers,  mortgagees,  or  creditors,  who  became 
such  before  the  time  for  the  commencement  of  the  Act, 
and  except  so  far  as  the  stat.  23  &  24  Vict.  c.  38,  s.  l,tod 
27  &  28  Vict.  c.  112,  affect  the  case.     1016. 

Upon  the  principle,  that  where  the  equities  are  equal, 
the  law  shall  prevail,  if  a  first  mortgagee,  who  has  the 
legal  estate,  or  the  better  right  to  call  for  it,  lends  to  the  ] 
mortgagor  a  further  sum  on  another  mortgage,  or  on  a 
statute  or  judgment,  or  even  if  he  lends  a  further  sum  on 
note,  and  it  is  distinctly  agreed  at  the  time  to  be  on  the 
security   of  the   mortgaged  property,  he   is    entitled  to 
retain  till  both  sums  are  paid,  as  against  a  mesne  mort- 
gage, of  which  he  had  no  notice  at  the  time  of  the  further 
advance  (a).     Indeed,  it  may  be  stated  more  generally, 
that  if  a  mortgagee  has  the  legal   estate,  and  makes  a 
further  advance,  without  notice  of  any  claim  adverse  to  his 
title,  he  is  entitled  to  tack  the  further  advance  to  the 
original  mortgage  as  against  any  such  adverse  churn  (b\ 
But  where  a  first  mortgage  extends  to  future  advances, 
further  advances  made  by  the  first  mortgagee  after  notice 
of  the  second  mortgage,  or  after  notice  of  a  sale  of  the 
equity  of  redemption  by  the  mortgagor,  have  no  priority 
over  such  second  mortgagee  or  purchaser,  even  though 
the   second   mortgagee  or   purchaser  had   notice  of  the 
nature  of  the  first  mortgage  (c).     And  if  a  transferee  of 
a  first  mortgage  advances  a  further  sum,  he  cannot  tack 
it  as   against  an   equitable   mortgage  subsequent  to  the 
original  first  mortgage,  of  which  equitable  mortgage  the 
original  first  mortgagee  had  notice,  though  the  transferee 
had  no  notice  of  it  (d).     1017. 

O)  Story's  Eq.  Jar.  §  417,  and  514  ;  London  &   County  B**k*M 

note  ;  2  Spence's  Eq.  Jur.  721,  785,  Co.  v.  Ratcliffe,  L.  R.  6  Ap.  Cas. 

739;  Coote  Mortg.,  3rd ed.  409,  410;  722  ;  Alenxies  v.  Lightfoot,  L.  R.  H 

Tas*ell  v.  Smith,  2  D.  &  J.  713.  Eq.  469. 

(ft)  Young  v.  Young,  L.  R.  3  Eq.  801 .  (<*)  Pearce  v.  Jackson,  L.  R  3  Ch. 

(0)  Rolt  v.  Hopkinson,  25  Beav.  Ap.  576.   See  Baker*.  Gray, L.B. 

461  ;  3  D.  &  J.  177  ;  9  H.  L.  Cas.  1  Ch.  D.  491. 
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L  statute  or  judgment  creditor  who  is  the  first  incum-^1^-^ 
ncer,  cannot,  by  buying  a  subsequent  mortgage,  tack  it 
ris  statute  or  judgment,  because  he  did  not  advance  his 
oey  on  the  immediate  credit  of  the  land  (a).  And  a 
>r  mortgagee,  having  a  bond  debt  (which  per  se  is  not 
iarge  on  land),  whether  prior  or  subsequent  to  his 
rtgage,  cannot  tack  it  against  any  intervening  incura- 
noer  of  a  superior  rank  between  his  bond  and  mortgage, 
against  other  creditors,  or  even  against  the  mortgagor 
welf,  or  a  purchaser  of  the  equity  of  redemption,  but 
jr  (to  avoid  circuity  of  action)  against  the  heir  or  beneficial 
isee,  if  in  the  bond  the  heirs  were  expressly  bound  (6). 
d  as  copyholds,  prior  to  the  stat.  1  &  2  Vict.  c.  110, 
re  not  liable  at  law  to  an  extent,  a  judgment  debt  can- 
be  tacked  to  a  mortgage  of  copyhold  land  (c).  1018. 
Jy  the  stat.  37  &  38  Vict.  c.  78,  s.  7,  "  After  the  com- 
toement  of  this  Act,  no  priority  or  protection  shall  be 
m  or  allowed  to  any  estate,  right,  or  interest  in  land  by 
ion  of  such  estate,  right,  or  interest  being  protected  by 
acked  to  any  legal  or  other  estate  or  interest  in  such 
1 ;  and  full  effect  shall  be  given  in  every  court  to  this 
riskm,  although  the  person  claiming  such  priority  or 
taction  as  aforesaid  shall  claim  as  a  purchaser  for 
able  consideration  and  without  notice  :  Provided  always, 
t  this  section  shall  not  take  away  from  any  estate,  right, 
J,  or  interest  any  priority  or  protection  which  but  for 
i  section  would  have  been  given  or  allowed  thereto  as 
inst  any  estate  or  interest  existing  before  the  commence- 
it  of  this  Act."  But  this  was  repealed  by  the  stat. 
k  39  Vict.  c.  87,  as  from  the  date  of  operation,  "  except 
o  anything  duly  done  thereunder  before  the  commence- 
it  of  this  Act."    1019. 

)  2  Spence's  Bq.  Jur.  740.  Coote  Mortg. ,  3rd  ed.  393. 

)  Story's  Eq.  Jar.  §  418  ;  2  (<?)  Coote  Mortg.,  3rd  cd.  389. 

oe's  Eq.  Jar.  723—726,  735 ; 

>UU  FF 
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^h.1^*!1]0.  When  a  puisne  mortgagee  has  bought  in  a  prior  incum- 
brance,  but  the  legal  estate  is  vested  in  a  trustee,  or  the 
puisne  mortgagee  has  not  obtained  the  legal  title,  or  he 
takes  in  autre  droit,  the  incumbrances  are  paid  in  the 
order  of  their  priority  in  point  of  time,  according  to  the 
maxim,  Qui  prior  est  tempore,  potior  est  in  jure,  and  the 
principle  that  he  who  has  the  better  right  to  call  for  the 
legal  title,  or  for  its  protection,  shall  prevail  (a).  1020. 
Where  a  legal  mortgage  is  executed,  and  is  registered 
(in  Ireland),  and  the  mortgagor  assigns  an  apparently  satis- 
factory reason  for  not  handing  over  or  producing  the  title 
deeds  to  the  mortgagee,  the  legal  mortgage  will  not  be  post- 
poned  to  a  prior  equitable  unregistered  mortgage,  of  which 
the  legal  mortgagee  had  no  knowledge  or  notice  (6).  1021. 
Where  a  first  mortgagee  voluntarily,  distinctly,  and  un- 
justifiably, through  fraud  or  gross  negligence,  allows  the 
mortgagor  to  retain  the  title  deeds,  or  allows  the  mortgagor 
to  get  possession  of  them,  he  will  be  postponed  to  a  subse- 
quent mortgagee  or  purchaser,  without  notice  of  the  prior 
mortgage.  But  the  onus  of  proving  this  fraud  or  gross 
negligence  is  on  the  person  seeking  to  postpone  the 
other  (c).  If  a  person  taking  a  legal  mortgage  leaves 
the  deeds  with  the  mortgagor,  not  through  neglect 
fraud,  but  with  the  intent  of  enabling  him  to  raise 
specific  sum  which  is  to  take  precedence  of  the  le, 
mortgage,  such  legal  mortgagee  cannot,  as  against  the  s 
sequent  mortgagees,  complain,  or  assert  his  priority 
instead  of  that  sum,  the  mortgagor  raises  a  much 
because  he  has  himself  put  it  into  the  power  o 


Postpone- 
ment of  a 
prior  mort 

indepen- 
dently of 
tacking. 


sum 


(a)  Story's  Eq.  Jur.  §  419;  2 
8pence'8  Eq.  Jur.  745. 

(&)  Agra  Bank  v.  Barry,  L.  R. 
7  H.  L.  136. 

(c)  Story's  Eq.  Jur.  §  393  ;  and 
see  §  1010 ;  2  Spence's  Eq.  Jur.  766, 
767  ;  Finch  v.  Sluiw,  19  Beav.  600; 


8.  C.  nom.  Colyerv.  Hnehy 
Caa  906 ;  Carter  v.  Carter, 
617,646—  8;  Btpinr. 
Drewry  333;  Bowles  v.  6 
Hem.  &M11L242; 
L.  R.  4  Eq.  397  ;  Brigg 
L.  R.  10  Eq.  92. 
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vtgagor  to  raise  any  sum  the  mortgagor  pleases  (a).  But  ^T;,"'^  ?' 
fc.  mortgagor  delivers  to  a  person  to  whom  he  has  made 
egal  mortgage,  a  parcel  of  deeds,  which  by  an  endorse- 
■it  purports  to  contain  the  title  deeds  of  the  mortgaged 
Dperty,  and  the  mortgagee  does  not  open  the  parcel  to 
DOrtain  whether  it  did  contain  those  deeds,  and  the  mort- 
Igor  afterwards  sells  and  conveys  the  property  to  a 
■chaser,  the  neglect  of  the  mortgagee  to  ascertain 
bather  the  parcel  did  contain  the  deeds  is  not  such 
ftghgence  as  to  constitute  a  ground  of  postponing  the 
ttrtgagee,  who  had  the  legal  estate,  to  the  purchaser  (b). 
Fa  first  mortgagee  conceals  his  mortgage  from  a  person 
tto,  as  he  knows,  is  about  to  lend  money  to  the  mort- 
frgor,  he  will  be  postponed  to  such  person  (c).  And  if  a 
Hot  incumbrancer  on  real  estate  devised  in  trust  for  sale 
•its  to  give  notice  to  the  trustee  before  notice  is  given  of 

Itbeequent  incumbrance,  he  will  be  postponed  to  the 
^sequent  incumbrancer  (d).  But  a  mortgagee  of  an 
Ntable  estate  in  land  not  directed  to  be  sold  has  no 
fcasion  to  give  notice  to  the  trustees,  either  to  complete 
I  title  as  against  his  mortgagor,  or  to  secure  to  himself 
l  priority  against  subsequent  incumbrancers  (e),  A 
daration  of  trust  of  an  outstanding  term,  accompanied 

a  delivery  of  the  deeds  creating  and  continuing  the 
rm,  has  been  held  to  give  a  subsequent  incumbrancer  a 
fcter  equity  than  a  mere  declaration  of  trust  taken  by  a 
ior  incumbrancer  (/).  And  if  the  first  incumbrancer  has 
ledaration  of  trust  only  by  the  borrower,  and  none  by 


**)  Ftrrp  Herrick  v.  Attrvood,  26 
tr.  205  ;  2  D.  ft  J.  21.  See  also 
ytf  t.  At t wood,  8  D.  &  J.  614. 
[I)  BmU  t.  Mrnes,  28  Beav.  631 ; 
X  F.  ft  J.  678.  See  also  Ratcliffe 
Bgrnmrd,  L.  R.  6  Ch.  Ap.  652. 
[0  Story's  Eq.  Jar.  §  390 ;  2 
nee't  Eq.  Jar.  732,  766  ;  Coote 
■fe,  3rd  ed.  415 ;  Wilson  y.  IW- 


*on,  L.  R.  H  Kq.  32. 

(rf)  Lee  v.  Howlett,  2  K.  &  J.  531 ; 
Consolidated  Investment  Insurance 
Comp.  v.  Riley,  1  Gif.  371. 

(e)  2  Spence's  Eq.  Jur.  764  ; 
Coote  Mortg.,  3rd  ed.  210,  416  ; 
Hooper  v.  Harrison,  2  K.  &  J.  86. 

(/)  Story's  Eq.  Jur.  §  421  b,  and 
note  ;  2  Spence's  Eq.  Jar.  729. 

FF  2 
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Right  of 
mortgagee 
from  trustee 
of  a  com- 
pany. 


OH.I2g:1i!'^e  trustee,  and  the  second  incumbrancer  has  a  formal 
mortgage  of  the  equity  of  redemption,  and  the  trustee 
is  a  party  to  that  deed,  and  declares  himself  to  be  a 
trustee  for  the  second  incumbrancer,  the  second  will 
have  a  better  equity  to  call  for  the  legal  estate  than  the 
first  (a).     1022. 

A  charge  created  by  an  infant  (whether  representing 
himself  to  be  an  adult  or  otherwise),  will  be  postponed  to 
a  subsequent  mortgage  executed  by  him  when  of  full  age, 
to  a  mortgagee  without  notice  (6).     1023. 

A  company  ought  not  to  issue  certificates  of  stock  to 
their  own  trustee.  But  at  the  same  time  a  person  before 
taking  a  mortgage  thereof  ought  to  ascertain  that  the  person 
mortgaging  has  the  right  to  mortgage.  If  he  does  not,  he 
cannot  enforce  his  claim  against  the  original  cestuis  que 
trust  (c).     1024. 

3.  As  to  the  remedies  to  secure  the  discharge  of  the 
mortgage,  where  there  is  no  power  of  sale  in  the  deed,  a 
bill  for  a  foreclosure  is,  in  common  cases,  deemed  the 
appropriate  and  exclusive  remedy  (d);  but  by  the  stat 
15  &  16  Vict.  c.  86,  s.  48,  on  a  foreclosure  suit  being 
instituted,  the  Court  may  now  direct  a  sale.  [This 
section  is  now  repealed  by  stat.  44  &  45  Vict.  c.  41,  s.  25 
(Appendix),  which  substitutes  a  more  extensive  provision 
to  the  same  effect]     1025. 

A  decree  of  foreclosure  on  a  mortgage  cannot  be  obtained, 
until  the  estate  has  become  forfeited  at  law  by  breach 
the   condition.     A   default  in   payment  of  a  half-ye* 
interest  on  the  appointed  day  will  be  a  sufficient  brt^=^ 
of  condition  to   enable   the    mortgagee   to  foreclose 
1026. 


>rtgagee'« 
uediea. 


Moi 

rami 

Foreclosure 


(<i)  2  Spence'8  Eq.  Jur.  729. 
(ft)  Inman  v.  Inman,  L.  R.  15 
Eq.  260. 
(r )  The  Queen  v.  The  Shropshire 


Union  Rytm%  #e.,  Co.,  L.  R. 

(Ex.  Ch.)  420  ;  7  H.  L.  496 
(d)  Story's  Eq.  Jur.  §  1 
00  Ooote  Mortg.,  Sided. 
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Ji  immediate  mortgagee  is  entitled  to  file  a   bill  of  ^F^J- £  ^ 

closure   against  the    mortgagor  and   the   subsequent 

tgagees  (a).     A  person  entitled  to  a  part  only  of  the 

gage  money  cannot  file  a  bill  to  foreclose  a  portion  of 

state  (6).     A  bill  of  foreclosure  may  be  filed  notwith- 

!ing  a  decree  for  redemption  ;  for  the  mortgagor  may 

>  default  (c).     Where  a  decree  of  foreclosure  is  made 

ist  an  infant  heir  or  devisee  of  the  mortgagor,  the 

t  has  a  year  and  a  day  to  show  cause  against  the 

«  on  his  coming  of  age  ;  but  he  can  only  do  this  by 

ing  error  in  the  decree  or  falsifying  the  accounts  for 

I  or  error  (d).     1027. 

foreclosure  suit  cannot  be  brought  but  within  [twelve] 

i  after  the  right  to  bring  such  suit  first  accrued,  or 

d  [twelve]  years  after  the  last  payment  of  any  part 

5  principal  money  or  interest  (e).    1028. 

ith  respect  to  incumbrances  subsequent  to  the  mort- 

but  prior  to  the  filing  of  the  bill,  the  rule  appears  to 

tat  the  decree  of  foreclosure  will  bind  all  those  who 

iities  to  it,  but  not  the  rest  (/).     1029. 

en  after  a  decree  of  foreclosure  has  been  signed  and 

led,  and  the  mortgagee  has  been  in  possession  for  many 

,  nevertheless  the  Court  will,  under   special  circum- 

98,  open  the  decree,  but  not  merely  on  account  of  the 

alue  of  the  estate  (g).    1030. 

has  been  usual  to  give  the  mortgagee  an   express  a*1*- 

r  of  sale.    1031. 

ough  a  power  of  sale  be  harshly  exercised,  and  at  a 

when,  having  regard  to  the  interests  of  the  mortgagor, 

2    SpeDce's  Eq.  Jar.  674  ;  (6)  2  Spence's  Eq.  Jur.  674. 

s  to  the  amount  of  interest  (<?)  Id.  675. 

e  in  an  action   by  a  first  (d)  Id.  680,  681. 

igee  against  the  mortgagor  (<-)  See  stat.  37  &  38  Vict.  c.  67, 

nbfeqnent   mortgagees,    see  8s.  8,  9,  in  Appendix. 
?.  Omrttii,  L.  B.  19  Ch.  D.  (/)  Coote  Mortg.,  3rd  ed.  504. 

(y)  Coote  Mortg.,  3rd  ed.  496. 
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^112*  ^  ^»  he  would  not  have  been  advised  to  sell,  yet  the  sale 
cannot  be  impeached  on  that  account  (a).  But  where  the 
power  of  sale  is  given  to  a  trustee,  it  is  his  duty  to  attend 
equally  to  the  interests  of  both  parties  (b).  And  a  mort- 
gagee ought  not  to  exercise  a  power  of  sale  for  other 
purposes  than  the  recovery  of  his  money  (c).  And  if  he 
sells  after  tender  of  principal  and  interest  (and  the  costs, 
unless  they  are  unascertained  and  the  security  is  ample), 
the  sale  will  be  set  aside  as  against  him  and  a  purchaser 
with  notice  of  the  tender  (d).     1032. 

Where  notice  to  the  mortgagor  is  required,  a  clause  that 
a  purchaser  should  not  be  required  to  ascertain  that  notice 
had  been  given,  and  that  the  mortgagee's  receipt  should  be 
a  sufficient  discharge,  does  not  apply  to  a  case  where  the 
purchuse  is  made  with  actual  knowledge  that  such  notice 
has  not  been  given  (e).     1033. 

A  sale  may  be  made  without  notice  to  the  mortgagor, 
and  without  his  concurrence,  unless  that  is  made  a  condi- 
tion (/).  And  the  concurrence  of  the  mortgagor  cannot  be 
required  by  a  purchaser,  although  there  be  an  express 
covenant  on  his  part  to  join  in  the  sale  (g),     1034. 

But  where  a  mortgage  is  made  to  a  solicitor,  notice  to 
the  mortgagor  should  be  required  before  a  sale,  or  if  that 
condition  or  qualification  is  omitted  from  the  power,  the 
solicitor  should  explain  to  the  mortgagor  that  the  power 
is  not  in  the  usual  form ;  otherwise  it  will  be  a  breach  of 
duty  which  will  render  the  solicitor  liable  in  damages  (A). 
1034a. 

Where  the  surplus  produce  on  the  execution  of  a  power 
of  sale  in  a  mortgage    in   fee  is    directed  to  be  paid    to 

(//)  2  Spcuoc  8  Eq.  Jut.  634,  646.  A:  Siu.  143. 

{b)  Id.  636.  (/ )  2  Spence's Kq.  Jur.  635;  3«r- 

(c)  Ritbertson  v.  jVerrix,  1    Gif.  man  v.  <Sr(/'<P,  3H  Bcav.  522. 
421  ;  affirmed  on  appeal.  (g)  Cootc  Mortg.,  3rd  ed.  127. 

(<*)  Jenkins  v.  Janes.  2  Gif.  99.  (/<)  (Jockbvr*  v.  Edwards,  L.  R. 

{f^arkitisott  x.Uanbury,l  Drew.  18*  Ch.  D.  (Ap.)  449. 
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the  mortgagor,  his  executors,  etc.,  this  is  not  of  itself  ^h.1!*  «*  i°* 
a  conversion  of  the  equity  of  redemption  into  personal 
estate.  If  the  sale  takes  place  in  the  lifetime  of  the 
mortgagor,  the  surplus  is  personal  estate  ;  but  if  he  dies 
before  the  sale  is  made,  the  equity  of  redemption  descends 
to  the  heir,  and  he  is  entitled  to  the  surplus  (a).     1035. 

A  trustee  for  sale  cannot  become  the  purchaser  (6).  But 
a  second  mortgagee  may  buy  under  a  power  of  sale  from 
the  first  mortgagee;  and  in  such  case,  he  will  obtain,  as 
against  the  mortgagor,  an  irredeemable  title  to  the  pro- 
perty (c).     1036. 

A  power  of  sale  in  a  mortgage  deed  may  be  exercised  by 
selling  for  a  sum  not  paid  down  at  the  time,  but  allowed 
to  remain  on  mortgage,  and  by  conveying  to  a  trustee  in 
trust  to  sell  and  pay  the  money,  if  the  purchaser  should 
make  default ;  the  mortgagee  who  so  exercises  such 
power,  of  course,  giving  credit  to  the  mortgagor  for 
the  whole  mortgage  money,  as  if  paid  down  at  the 
time(rf).     1037. 

Where  there  are  several  incumbrancers,  a  decree  for  sale 
of  an  incumbered  estate  does  not  alter  the  relative  rights 
of  the  parties :  the  purchase  money  is  substituted  for  the 
estate  (*).     1038. 

By  the  stat.  23  &  24  Vict.  c.  145  (/),  after  reciting  that  ^J&X* 
"  certain  powers  and  provisions  which  it  is  now  usual  to  ™u£? Vict' 
insert  in  settlements,  mortgages,  wills,  and  other  instru- 
ments should  be  made  incident  to  the  estates  of  the  persons 
interested,  so  as  to  dispense  with  the  necessity  of  inserting 
the  same  in  terms  in  every  such  instrument ";  it  is  enacted 

(a)  2  Spence's  Eq.  Jur.  636  ;Coote       Kirkwoodv.  Thompson,  2  Hem.  & 
Mortg.,  did  ed.  130.  Mil.  392  ;  2  D.  J.  &  S.  613. 

(b)  2   Spence's    Eq.   Jur.   636  ;  (if)   Thurlow  v.  MacJteam,  L.  R. 
Turner,  L. J.,  in  Parkinson,  v.  Uati-       4  Q.  B.  97. 

bwry,  2  D.  J.  &  8.  460.  (e )  2  Spence's  Eq.  Jur.  678. 

(<>)    Parkinson  v.  Hanbury,    1  (/)  But  see  88.31— 4,  infra,  Part 

Drew.  Sc  Sm.  143  ;  Shaw  v.  Bunny,  IV.  T.  1,  Ch.  2. 
S3  Beftv.  494 ;  2  D.  J.  &  8.  468 ; 
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c*.1* 11*  ^y  8*  ^»  "  ^^  where  any  principal  money  is  secured  or 
charged  by  deed  on  any  hereditaments  of  any  tenure,  or  at 
any  interest  therein,  the  person  to  whom  such  money  AJ 
for  the  time  being  be  payable,  his  executors,  administrator*, 
and  assigns,  shall,  at  any  time,  after  the  expiration  of  m. 
year  from  the  time  when  such  principal  money  shall  hire 
become  payable,  according  to  the  terms  of  the  deed,  or 
after  any  interest  on  such  principal  money  shall  have  beta 
in  arrear  for  six  months,  or  after  any  omission  to  pay  inj 
premium  on  any  insurance  which  by  the  terms  of  the  deed 
ought  to  be  paid  by  the  person  entitled  to  the  property 
subject  to  the  charge,  have  the  following  powers,  to  the 
same  extent  (but  no  more)  as  if  they  had  been  in  term 
conferred  by  the  person  creating  the  charge  ;  namely,  lit, 

giving*      A  power  to  sell  or  concur  with  any  other  person  in  selling 

UOWVF  OK 

the  whole  or  any  part  of  the  property  by  public  auction  or 


private  contract,  subject  to  any  reasonable  conditions  he 

may  think  fit  to  make,  and  to  rescind  or  vary  contracts  for 

sale,  or  buy  in  and  re-sell  the  property,  from  time  to  time, 

yowwto      in  like  manner  ;  2nd,  A  power  to  insure  and  keep  ineond 

liwnrp,  . 

from  loss  or  damage  by  fire  the  whole  or  any  part  of  the 

property  (whether  affixed  to  the  freehold  or  not)  which  it 

in  its  nature  insurable,  and  to  add  the  premiums  paid  ftr 

any  such  insurance  to  the  principal  money  secured  at  the 

i««  *<>      same  rate  of  interest ;  3rd,  A  power  to  appoint  or  obtain 

MMtfm'      the  appointment  of  a  receiver  of  the  rents  and  profits  of 

the  whole  or  any  part  of  the  property  in  manner  herein* 

after  mentioned.*9     1039. 

stat.  44  &  46       [The  provisions  contained  in  ss.  11 — 30  of  this  Act  hnte 

Vict,  c  41.  *■  r  x 

vh<awSi  now  keen  repealed  by  stat.  44  &  45  Vict.  c.  41  (Appendix), 
jndjuw of  which  enacts  with  respect  to  mortgages  made  after  the 
Aot*lt*1  31st  day  of  December,  1881,  by  s.  19,  that  "(1)  A 
Pow«nin-  mortgagee,  where  the  mortgage  is  made  by  deed,  shall, 
SrtSJo*?  by  virtue  of  this  Act,  have  the  following  powers,  to  the 
like  extent  as  if  they  had  been  in  terms  conferred  by  the 
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lortgage  deed,  bat  not  further  (namely)  :  (i.)  A  power,  oh"* £"» 

wn  the  mortgage  money  has  become  due,  to  sell,  or  to 

near  with  any  other  person  in  selling,  the  mortgaged 

operty.   or  any   part   thereof,   either   subject   to  prior 

arges,  or  not,  and  either  together  or  in  lots,  by  public 

iction  or  by  private  contract,  subject  to  such  conditions 

ipecting  title,  or  evidence  of  title,  or  other  matter,  as  he 

to  mortgagee)  thinks  fit,  with  power  to  vary  any  con- 

ict  for  sale,  and  to  buy  in  at  an  auction,  or  to  rescind 

iy  contract  for  sale,  and  to  re-sell,  without  being  answer- 

i*  for  any  loss  occasioned  thereby  ;  and  (ii.)  A  power, 

any  time  after  the  date  of  the  mortgage  deed,  to  insure 

A  keep   insured   against  loss  or  damage   by  fire  any 

aiding,  or  any  effects  or  property  of  an  insurable  nature, 

iether  affixed  to  the  freehold  or  not,  being  or  forming 

rfc  of  the  mortgaged  property,  and  the  premiums  paid 

r  any  such  insurance  shall  be  a  charge  on  the  mortgaged 

operty,  in  addition  to  the  mortgage  money,  and  with  the 

ne  priority,  and  with  interest  at  the  same  rate,  as  the 

>rtgage  money  ;  and  (iii.)  A  power,  when  the  mortgage 

mey  has  become  due,  to  appoint  a  receiver  of  the  income 

the  mortgaged  property,  or  of  any  part  thereof;  and 

'.)  A  power,  while  the  mortgagee  is  in  possession,  to  cut 

i  sell  timber  and  other  trees  ripe  for  cutting,  and  not 

ated  or  left  standing  for  shelter  or  ornament,  or  to 

itract  for  any  such  cutting  and  sale,  to  be  completed 

inn  any  time  not  exceeding  twelve  months  from  the 

king  of  the  contract.     (2)  The  provisions  of  this  Act 

tfing  to  the  foregoing  powers,  comprised  either  in  this 

Son,  or  in  any  subsequent  section  regulating  the  exercise 

thoee  powers,   may   be    varied    or  extended    by  the 

rtgage  deed,  and,  as  so  varied  or  extended,  shall,  as  far 

may  be,  operate  in  the  like  manner  and  with  all  the  like 

tdents,  effects,  and  consequences,  as  if  such  variations  or 

mmona  were  contained  in  this  Act     (3)  This  section 
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tti""  b!i?'  [applies  only  if  ana*  **  *ar  as  a  contrary  intention  is  not 
expressed  in  the  mortgage  deed,  and  shall  have  effect 
subject  to  the  terms  of  the  mortgage  deed  and  to  the 
provisions  therein  contained."     1040. 

Kaguiation        Also  by  s.  20  "  A  mortgagee  shall  not  exercise  the  power 

of  exercise  .        T    . 

of  power      Gf  j^^  conferred  by  this  Act  unless  and  until  (i.)  Notice 

of  aale.  J  v   ' 

requiring   payment  of   the    mortgage    money  has  been 
served  on  the  mortgagor  or  one  of  several  mortgagors,  and 
default  has  been  made  in  payment  of  the  mortgage  money, 
or  of  part  thereof,  for  three  months  after  such  service;  or 
(ii.)  Some  interest  under  the  mortgage  is  in  arrearaod 
unpaid  for  two  months  after  becoming  due  ;  or  (iii.)  There 
has   been   a   breach  of  some  provision  contained  in  the 
mortgage   deed  or  in  this  Act,  and  on  the  part  of  the 
mortgagor,  or  of  some  person  concurring  in  making  the 
mortgage,  to  be  observed  or  performed,  other  than  ind 
besides  a  covenant  for  payment  of  the  mortgage  money 
or  interest  thereon."     1041. 
j^v»™«,      And  by  s.  21,  "  (1)  A  mortgagee  exercising  the  power 
of*pli!Sh2e  °f  sa^e  conferred1  by  this  Act  shall  have  power,  by  deed,  to 
money.        convey   the  property  sold,  for  such  estate   and  interest 
therein  as  is  the  subject  of  the  mortgage,  freed  from  iB 
estates,  interests,  and  rights  to  which  the  mortgage  htf 
priority,  but  subject    to  all  estates,  interests,  and  rights 
which  have  priority  to  the  mortgage ;  except  that,  in  the 
case  of  copyhold  or  customary  land,  the  legal  right  to 
admittance  shall  not  pass  by  a  deed  under  this  section, 
unless  the  deed  is  sufficient  otherwise  by  law,  or  is  sufficient 
by  custom,  in  that  behalf.     (2)  Where  a  conveyance  is 
made  in  professed  exercise  of  the  power  of  sale  conferred 
by  this  Act,  the  title  of  the  purchaser  shall  not  be  impeach- 
able on  the  ground  that  no  case  had  arisen  to  authorize  the 
sale,  or  that  due  notice  was  not  given,  or  that  the  power 
was  otherwise  improperly  or  irregularly  exercised ;  but  any 
person   damnified   by   an    unauthorized,   or  improper,  or 
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irregular  exercise  of  the  power  shall  have  his  remedy  in  ^^.'i?' 

images  against  the  person  exercising  the  power.      (3) 

le  money  which  is  received  by  the  mortgagee,  arising 

rom  the  sale,  after  discharge  of  prior  incumbrances  to 

rhich  the  sale  is  not  made  subject,  if  any,  or  after  payment 

ito  Court  under  this  Act  of  a  sum  to  meet  any  prior 

Bcambrance,  shall  be  held  by  him  in  trust  to  be  applied 

J  him,  first,  in  payment  of  all  costs,  charges,  and  expenses, 

roperly  incurred  by  him,  as  incident  to  the  sale  or  any 

ttempted  sale,  or  otherwise ;  and  secondly,  in  discharge 

f  the  mortgage   money,  interest,  and  costs,   and   other 

Hroey,  if  any,  due  under  the  mortgage  ;  and  the  residue 

f  the  money  so  received  shall  be  paid  to  the  person  entitled 

0  the  mortgaged  property,  or  authorized  to  give  receipts 
w  the  proceeds  of  the  sale  thereof.  (4)  The  power  of 
J«  conferred  by  this  Act  may  be  exercised  by  any  person 
w  the  time  being  entitled  to  receive  and  give  a  discharge 
>r  the  mortgage  money.  (5)  The  power  of  sale  conferred 
f  this  Act  shall  not  affect  the  right  of  foreclosure.  (6) 
he  mortgagee,  his  executors,  administrators,  or  assigns, 
•U  not  be  answerable  for  any  involuntary  loss  happening 

or  about  the  exercise  or  execution  of  the  power  of  sale 
oferred  by  this  Act  or  of  any  trust  connected  therewith. 
)  At  any  time  after  the  power  of  sale  conferred  by  this 
*t  has  become  exerciseable,  the  person  entitled  to  exercise 
>  same  may  demand  and  recover  from  any  person,  other 
in  a  person  having  in  the  mortgaged  property  an  estate, 
Brest,  or  right  in  priority  to  the  mortgage,  all  the  deeds 

1  documents  relating  to  the  property,  or  to  the  title 
reto,  which  a  purchaser  under  the  power  of  sale  would 
entitled  to  demand  and  recover  from  him."     1042. 

tad  by  s.  22,  "(1)  The  receipt  in  writing  of  a  mortgagee  Mort*pHjt»v» 
11  be  a  sufficient  discharge  for  any  money  arising  under  chargw.W 
power  of  sale  conferred  by  this  Act,  or  for  any  money 
securities  comprised  in  his  mortgage,  or  arising  there- 
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i.la  1'.  i°'  [uncler  5  ana*  a  person  paying  or  transferring  the  same  to 
the  mortgagee  shall  not  be  concerned  to  inquire  whether 
any  money  remains  due  under  the  mortgage.  (2)  Money 
received  by  a  mortgagee  under  his  mortgage  or  from  the 
proceeds  of  securities  comprised  in  his  mortgage  shall  be 
applied  in  like  manner  as  in  this  Act  directed  respecting 
money  received  by  him  arising  from  a  sale  under  the  power 
of  sale  conferred  by  this  Act ;  but  with  this  variation,  that 
the  costs,  charges,  and  expenses  payable  shall  include  the 
costs,  charges,  and  expenses  properly  incurred  of  recovering 
and  receiving  the  money  or  securities,  and  of  conversion 
of  securities  into  money,  instead  of  those  incident  to  sale." 
1043. 

want  and      And  by  s.  23,  "  (1)  The  amount  of  an  insurance  effected 

)lioation  J  7       \    / 

naunnce  by  a  mortgagee  against  loss  or  damage  by  fire  under  the 
power  in  that  behalf  conferred  by  this  Act  shall  not  exceed 
the  amount  specified  in  the  mortgage  deed,  or,  if  no 
amount  is  therein  specified,  then  shall  not  exceed  two  third 
parts  of  the  amount  that  would  be  required,  in  case  of 
total  destruction,  to  restore  the  property  insured.  (2) 
An  insurance  shall  not,  under  the  power  conferred  by  this 
Act,  be  effected  by  a  mortgagee  in  any  of  the  following 
cases,  namely :  (i.)  Where  there  is  a  declaration  in  the 
mortgage  deed  that  no  insurance  is  required  ;  (ii.)  Where 
an  insurance  is  kept  up  by  or  on  behalf  of  the  mortgagor 
in  accordance  with  the  mortgage  deed  ;  (iii.)  Where  the 
mortgage  deed  contains  no  stipulation  respecting  insurance, 
and  an  insurance  is  kept  up  by  or  on  behalf  of  the 
mortgagor,  to  the  amount  in  which  the  mortgagee  is  by 
this  Act  authorized  to  insure.  (3)  All  money  received 
on  an  insurance  effected  under  the  mortgage  deed  of  under 
this  Act  shall,  if  the  mortgagee  so  requires,  be  applied  by 
the  mortgagor  in  making  good  the  loss  or  damage  in 
respect  of  which  the  money  is  received.  (4)  Without 
prejudice  to  any  obligation  to  the  contrary  imposed  by  law, 
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by  special  contract,  a  mortgagee  may  require  that  all  ^n2i ™* 

aey  received  on  an  insurance  be  applied  in  or  towards 

iharge  of  the  money  due  under  his  mortgage."     1044. 

iy  8.  24,  "(1)  A  mortgagee  entitled  to  appoint  a  ^v*$r 

eiver  under  the  power  in  that  behalf  conferred  by  this  reoeiTer- 

t  shall  not  appoint  a  receiver  until   he  has  become 

itled  to  exercise  the  power  of  sale  conferred  by  this  Act, 

t  may  then,  by  writing  under  his  hand,  appoint  such 

raon  as  he  thinks  fit  to  be  receiver."    1045. 

Also  "  (2)  The  receiver  shall  be  deemed  to  be  the  agent  JjJJ^Jto 

the  mortgagor;   and  the  mortgagor   shall  be   solely  ^  §£***** 

iponsible  for  the  receiver's  acts  or  defaults,  unless  the  moTt**&r- 

irtgage  deed  otherwise  provides."     1046. 

And  "  (3)  The  receiver  shall  have  power  to  demand  and  Powers  of 

PBOO1V0T* 

aver  all  the  income  of  the   property  of  which  he  is 

xrinted  receiver,  by  action,  distress,  ,or  otherwise,  in  the 

ne  either  of  the  mortgagor  or  of  the  mortgagee,  to  the 

I  extent  of  the  estate  or  interest  which  the  mortgagor 

Id  dispose  of,  and  to  give  effectual  receipts,  accordingly, 

the  sama"     And  "  (4)  A  person  paying  money  to  the 

river  shall  not  be  concerned  to  inquire  whether  any 

>  has  happened  to  authorize  the  receiver  to  act."   1047. 

Lnd  l*  (5)  The  receiver  may  be  removed,  and  a  new  Removal 

river  may  be  appointed  from   time    to  time  by  the  «"*  appoint 

tgagee  by  writing  under  his  hand."     1048.  other8- 

Lnd  u  OS)  The  receiver  shall  be  entitled  to  retain  out  of  R^m^to 

v    '  receive  a 

money  received  by  him,  for  his  remuneration,  and  in  SS^S^Sed" 
sfaction  of  all  costs,  charges,  and  expenses  incurred  by  JSSt?™  per 
i  as  receiver,  a  commission  at  such  rate,  not  exceeding 

per  centum  on  the  gross  amount  of  all  money  received, 
is  specified  in  his  appointment,  and  if  no  rate  is  so 
cified,  then  at  the  rate  of  five  per  centum  on  that  gross 
rant,  or  at  such  higher  rate  as  the  Court  thinks  fit  to 
>w,  on  application  mado   by  him  for   that  purpose." 
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ch."'  T*.  i?'  [And  "  (7)  The  receiver  shall,  if  so  directed  in  writing  by 
l6fleiw  ^  the  mortgagee,  insure  and  keep  insured  against  loss  or 
JJJSiJ.  damage  by  fire,  out  of  the  money  receive^  by  him,  any 
building,  effects,  or  property  comprised  in  the  mortgage, 
whether  affixed  to  the  freehold  or  not,  being  of  an  insurable 
nature/'  1060. 
implication  And  "  (8)  The  receiver  shall  apply  all  money  received 
©oeivedby  by  him  as  follows,  namely:  (i.)  In  discbarge  of  all  rents, 
taxes,  rates,  and  outgoings  whatever  affecting  the  mortgaged 
property;  and  (ii.)  In  keeping  down  all  annual  sums  or 
other  payments,  and  the  interest  on  all  principal  sums, 
having  priority  to  the  mortgage  in  right  whereof  he  is 
receiver  ;  and  (iii.)  In  payment  of  his  commission,  and  of 
the  premiums  on  fire,  life,  or  other  insurances,  if  any, 
properly  payable  under  the  mortgage  deed  or  under  to 
Act,  and  the  cost  of  executing  necessary  or  proper  repair* 
directed  in  writing  by  the  mortgagee  ;  and  (iv.)  In  pay- 
ment of  the  interest  accruing  due  in  respect  of  any 
principal  money  due  under  the  mortgage  ;  and  shall  pay 
the  residue  of  the  money  received  by  him  to  the  person 
who,  but  for  the  possession  of  the  receiver  would  have 
been  entitled  to  receive  the  income  of  the  mortgaged 
property,  or  who  is  otherwise  entitled  to  that  property." 
1061. 

The  above  powers  and  provisions  of  stat  44  &  45  Vict 
c.  41   (Appendix)  are  similar  to  those  contained  in  the 
repealed  sections  of  stat.  23  &  24  Vict.  c.  145.]     1062. 
k>n<mrrent       The  Court  will  not  prevent  a  mortgagee  from  using  all 

emedieeof  , 

Qortga«ee.  the  remedies  belonging  to  his  character  of  mortgagee,  and 
exercising  all  the  powers  that  are  given  to  him,  as  and 
when  he  pleases,  even  concurrently  (a).  A  power  of  sale 
is  only  an  additional  remedy,  and  therefore  does  not  inter- 
fere with  the  right  of  the  mortgagee  to  foreclosure  (b).  If 
a  debt  is  secured  by  a  mortgage  of  real  estate,  and  also  by 

(«)  2  Spence's  Eq.  Jur.  634,  646.  (6)  2  Spence's  Eq.  Jar.  636 
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lant,  and  collaterally  by  bond,  the  mortgagee  may  ^jjjf^il' 
le  all  his  remedies  at  the  same  time.  If  he  obtains 
yayment  on  the  bond  or  covenant,  the  mortgagor  is,  by 
act  of  payment,  entitled  to  the  estate,  and  foreclosure 
evented  or  not  allowed.  Bnt  if  the  mortgagee  obtains 
part  payment  on  the  bond  or  covenant,  he  may  go  on 
his  foreclosure  suit,  and,  giving  credit  in  account  for 
;  he  has  recovered  on  the  bond  or  covenant,  he  may 
dose  for  non-payment  of  the  remainder.  On  the  other 
1,  if  he  obtains  a  foreclosure  first,  and  alleges  that  the 
9  of  the  estate  is  not  sufficient  to  satisfy  the  debt,  he 
it  absolutely  precluded  from  suing  on  the  bond  or 
oant ;  but  it  is  held  that  by  doing  so,  he  gives  to  the 
gagor  a  renewed  right  to  redeem,  or,  in  other  words, 
is  the  foreclosure  ;  and  consequently,  upon  the  com- 
oement  of  an  action  against  the  mortgagor,  on  the 
t  after  foreclosure,  he  may  file  a  bill  for  redemption, 
upon  payment  of  the  whole  debt  secured  by  the 
tgage,  he  is  entitled  to  have  the  estate  back  again,  and 
tecarities  given  up.  After  foreclosure,  therefore,  the 
rt  will  not  restrain  the  mortgagee  from  suing  on  the 
t,  provided  he  retains  the  mortgaged  estate  in  his  own 
9r,  ready  to  be  redeemed,  in  case  the  mortgagor  should 
k  fit  to  avail  himself  of  the  opening  of  the  fore- 
ire  (a).    1063. 

a  mortgagee  sells  under  a  power  of  sale,  and  the  sale 
not  realize  enough  to  pay  off  the  mortgage  debt  and 
•est,  he  may  sue  the  mortgagor  on  his  covenant  for  the 
oce(6).     1064. 

at  if  a  mortgagee  (except  under  a  power  of  sale)  so 
s  with  the  mortgaged  estate,  as  to  render  it  impossible 
urn  to  restore  it  on  full  payment,  the  Court  will  prevent 
suing  at  law  to  recover  the  mortgage  money,  as  where 
mortgagee  joins  in  an  alienation  of  the  estate  without 

'  8pence's  Eq.  Jur.  6S2.        (ft)  Budge  v.  Biehent.  L.  R.  8  C.  P.  358. 
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III.  Mort- 
gagor's 
estate  and 
rights. 


%lsL  ^l'  being  authorized  by  the  mortgagor,  and  receives  no  part 
of  the  purchase  money  (a).     1055. 

IIL  We  have  already  seen  that  as  long  as  the  mort- 
gagor continues  in  possession,  he  has  a  right  of  redemption, 
even  at  law,  under  the  stat.  15  &  16  Vict  c.  76,  ss.  219, 
220,  if  an  action  of  ejectment  is  brought  against  him,  and 
no  suit  for  redemption  or  foreclosure  is  pending  in  a  Court 
of  Equity.     [Also  by  stat.  36  &  37  Vict.  c.  66,  s.  25  (5), 
"  A  mortgagor  entitled  for  the  time  being  to  the  possession 
or  receipt  of  the  rents  and  profits  of  any  land  as  to  which 
no  notice  of  his  intention  to  take  possession,  or  to  enter  into 
the  receipt  of  the  rents  and  profits  thereof,  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  possession,  or 
for  the  recovery  of  such  rents  and  profits,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other  wrong 
relative  thereto,  in  his  own  name  only,  unless  the  cause  of 
action  arises  upon  a  lease,  or  other  contract  made  by  him 
jointly  with  any  other  person."]      And  until  foreclosure, 
the  mortgagor,  whether  in  possession  or  not,  is  considered 
in  equity  as  substantially  the  owner  of  the  estate,  though 
his  ownership  is  subject  to  restrictions  for  the  protection 

rSCraJtion.  °f  *^e  mortgagee.  Hence,  if  the  mortgagor  applies  to  be 
allowed  to  redeem  before  the  right  of  redemption  is  lost  by 
a  lapse  of  twelve  years,  during  which  no  acknowledgment 
has  been  made  by  the  mortgagee  of  the  mortgagor's  title 
or  of  his  right  of  redemption,  the  mortgagee  will  then  be 
treated  as  a  trustee  for  the  mortgagor,  inasmuch  as  he  will 
be  compelled  to  reconvey  the  estate,  and  account  for  every 
kind  of  profit  that  he  has  made  in  the  ordinary  way,  or 
which,  but  for  his  wilful  default,  he  might  have  made  (6). 
This  is  termed  an  equity  of  redemption.     1056. 


(a)  Palmer  v.  Hendric,  27  Beav. 
349;  Budge  v.  Mchens,  L.  R.  8 
C.  P.  368. 

(ft)  See  Story's  E<j.  Jur.  §  1016, 


1013,  102S  a ;  and  37  &  38  Vict 
c.  57,  s.  7,  in  Appendix ;  2  Spence's 
Eq.  Jur.  644,  645,  648,  710,  806 1 
Coote  Hortg.,  3rd  ed.  345. 
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An  equity  of  redemption  is  so  inseparable  :m  incident  **J£  THm  *•• 
to  a  mortgage,  that  it  cannot  be  disannexed  from   such 
a   transaction,  or  controlled    oven  by  an  express   agree- 
ment (a).     1067. 

It  may  be  considered  as  an  almost  universal  rule,  that, 
in  order  to  protect  the  debtor  against  oppression  by  the 
creditor,  wherever  a  conveyance  or  assignment  of  an  estate 
is  originally  intended  as  a  security  for  money,  whether 
this  intention  appears  on  the  deed  itself  or  by  any  other 
instrument,  or  even  by  parol  evidence,  and  whether 
directly  or  indirectly,  it  will  ever  after  be  considered  in 
equity  as  a  mortgage,  and  therefore  redeemable  on  the 
usual  terms,  though  at  the  time  of  the  loan,  or  as  part  of 
the  same  transaction,  there  may  have  been  an  express 
agreement  between  the  parties  that  it  should  not  be 
redeemable,  or  that  the  right  of  redemption  shall  be  con- 
fined to  a  particular  time  or  to  a  particular  person  or  de- 
scription of  persons ;  for  such  an  agreement  will  be  void  (A). 
And  upon  the  same  principle,  equity  will  not  allow  the 
mortgagee  to  enter  into  a  contract  with  the  mortgagor,  at 
the  time  of  the  loan,  for  the  absolute  purchase  of  the 
lands  for  a  specific  sura,  in  case  of  default  made  in  pay- 
ment of  the  mortgage  money  at  the  appointed  time  (r). 
And  if  a  mortgagor  in  embarrassed  circumstances  conveys 
his  equity  of  redemption  to  the  mortgagee  (under  pressure 
for  payment  of  the  mortgage  debt)  for  a  sum  considerably 
less  than  its  value,  the  sale  will  be  set  aside  (d).     1058. 

The  equity  of  redemption  constitutes  an  equitable  estate 
in  the  land,  which  is  descendible  in  the  same  manner  as 
the  land  itself  is  by  the  general  law  or  the  particular 
custom,  and  may  be  granted,  devised,  and  entailed  ;  and  if 


(a)  Story's  Eq.  Jur.  §  1019  ;    2  Speuce's  Eq.  Jur.  618—623  ;  Coote 
^pence's  Eq.  Jur.  618,  619,  628  :  Mortg.,  3rd  ed.  11,  12,  14. 

Coote  Mori*?.,  3id  ed.  11,  12,  14.  (r)  Coote  Mortg.,  3rd  ed.  14. 

(b)  Story's  Eq.  Jur.  §  1018  ;   2  (d)  Ford  v.  Olden.  L.  R.  S  Eq.461. 
TOL.  I.  GO 
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\°'  entailed,  might  have  been  barred  by  a  fine  or  recovery,  and 
~  may  now  be  barred  by  a  disentailing  deed,  and  is  liable 
to  a  tenancy  by  the  curtesy,  and  since  the  statute  344 
Will.  4,  c.  105,  s.  2,  to  dower  (a).     1069. 

The  owner  of  the  equity  of  redemption  of  part  of  the 
estate  in  mortgage  cannot  separately  redeem  his  part :  the 
mortgagee  has  a  right  to  insist  that  the  whole  of  the  mort- 
gaged estate  shall  be  redeemed  together  (6).  And  where  t 
mortgagee  lends  two  distinct  sums  to  the  same  mortgagor, 
on  two  securities,  although  they  be  only  equitable  securi- 
ties, and  although  created  by  two  distinct  instruments,  ind 
at  different  times,  and  though  the  property  in  one  be  red 
and  in  the  other  personal,  the  mortgagor,  or  any  one  chim- 
ing under  him  (even  a  purchaser  of  the  equity  of  redemp- 
tion or  mortgagee  of  the  estate  sought  to  be  redeemed,  who 
had  no  notice  of  the  mortgage  on  the  estate  not  sought  to 
be  redeemed),  cannot  redeem  the  property  comprised  in  one 
security,  without  redeeming  the  property  comprised  in  tb 
other  also ;  for  the  person  who  has  the  two  mortgages  hast 
right  to  consolidate  them  so  as  to  insist  on  both  being  paid 
off  together  (c)  ;  at  least  this  is  the  case  where  the  security 
not  desired  to  be  redeemed  is  defective  in  title,  or  deficient 
in  value.  And  where  two  mortgages  of  distinct  estates, 
originally  vested  in  different  mortgagees,  are  transferred  to 
one  person,  even  with  notice  of  a  second  mortgage,  the 
second  mortgagee  cannot  redeem  one  estate  without  the 


(a)  Story's  Eq.  Jur.  §  1016  ;  2 
Spence's  Eq.  Jur.  642,  645  ;  Coote 
Mortg.,  3rd  ed.  26. 

(&)  2  Spence's  Eq.  Jur.  666. 

(r)  Story's  Eq.  Jur.  §  1023,  note  ; 
2  Spence's  Eq.  Jur.  651,  666,  726  ; 
Coote  Mortg.,  3rd  ed.  400,  597  ; 
Sugd.  Concise  View,  136  ;  V.  &  P., 
13th  ed.  164  ;  5  Jarm.  &  Byth.,  3rd 
ed.  436  ;  Fisher  on  Mortg.  381— 
390  ;  Jone*  v.  Smith,  2  Ves.  376—7  ; 
ShvWeworth  v.  Lay  cock,  1  Vera, 


244 — 5  ;  Margrave  v.  Le  H*k,l 
Vern.  206  ;  Willie  t.  Lteg  2,  Eda 
79  ;  Pope  ▼.  Onslow,  2  Vern.  85; 
mUiy  v.  Danes,  2  Y.  &  OoL  K* 
399,  n. ;  Ex  parte  Carter,  Aa^ 
733  ;  Ireton  v.  Denn,  2  Cox  I*; 
Farebrother  v.  WWA*»,23  Be*. 
18  ;  Watt*  v.  Symes,  1  D.  M.*& 
240 ;  Nere  v.  Pennell,  2  Hem  * 
Mil.  170  ;  Beeror  r.  ImcK  L  M 
Eq.  537. 
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other  (a).  And  where  the  mortgagee  has  sold  one  estate  ^I'*>1;110' 
under  a  power,  he  may  apply  the  balance  of  the  proceeds 
of  that  estate,  after  payment  of  the  mortgage  debt  upon 
it,  towards  payment  of  the  debt  upon  the  other  (6).  The 
principle  appears  to  be  that  the  debtor,  whether  in  a 
redemption  suit  or  in  a  foreclosure  suit,  and  those  claiming 
under  him,  cannot  redeem  without  doing  what  is  equitable 
on  his  part,  by  paying  all  that  he  has  covenanted  to  pay, 
and  secured  by  mortgage  (c).     106(). 

[The  general  rule  of  law  which  formerly  prevailed,  that  con*>iida- 
a  mortgagee  of  two  different  estates  belonging  to  the  same 
mortgagor,  might  consolidate  them,  so  that  the  mortgagor 
could  not  redeem  one  without  the  other,  has  been  the  sub- 
ject of  many  important  recent  decisions.  It  has  been  held 
(over-ruling  the  decision  in  the  case  of  Tassel  v.  Smith,  2 
De  Gr.  &  J.  713),  that  a  purchaser  of  an  equity  of  redemp- 
tion of  an  estate,  takes  subject  to  equities  arising  from  acts 
done  by  his  vendor  previously,  but  not  subsequently  to  the 
sale,  and  therefore,  as  against  such  a  purchaser,  there  can 
be  no  consolidation  of  a  mortgage  subsequently  created  on 
another  estate  (d).  Also  that  consolidation  only  applies 
when  default  has  been  made  on  all  the  securities  in  respect 
of  which  it  is  claimed  (e).  And  that  there  can  be  no  con- 
solidation of  two  mortgage  debts,  on  two  several  estates, 
where  one  of  the  estates  mortgaged  has  ceased  to  exist,  as 
in  case  of  a  forfeited  leasehold  (/).     1060a. 

But  that  rule  of  law  is  now  modified  by  stat.  44  &  45  stat.44&46 

J  Vict,  c  41, 

Vict.  c.  41  (Appendix),  which  enacts  by  s.  17,  that  "(1)  A  Jsi7^. 
mortgagor  seeking  to  redeem  any  one  mortgage,  shall,  by  JS"LS?^f 

(a)  Vint  v.  Padget,  1  Gif.  446 ;  2  (d)  Mill*  v.  Jennings   L.  R.  13 

3).  &  J.  611  ;  Beeror  v.  Luck,  L.  R.  Ch.  D.  (Ap.)  639. 

•4  Eq.  537.  (e)  Cummins  v.  Fletcher,  L.  R. 

(A)  8elby  v.  Pom/ret,  1  Johns.  &  14  Ch.  D.  (Ap.)  699. 

Bern.  336  ;  3  D.  F.  &  J.  595.  (/)    In  re  Raggett,  Er  parte 

(<?)  Wick*  v.  Scriven*,  1  Johns.  William*,  L.  R.  16  Ch.  1).  (Ap.) 

Sk  Hem.  215.  117. 

gg2 
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on  con 
xoliiUtion. 


Who  may 
redtfin. 


ch.1"'.  \°'  [v^rtue  °f  this  Act,  be  entitled  to  do  so,  without  paying  ur? 
Pn^tj  money  due  under  any  separate  mortgage  made  by  him,  or 
^JSion  by  any  person  through  whom  he  claims,  on  property 
other  than  that  comprised  in  the  mortgage  which  he  seeb 
to  redeem.  (2)  This  section  applies  only  if  and  as  fir  n 
a  contrary  intention  is  not  expressed  in  the  mortgage  d«4 
or  one  of  them.  (3)  This  section  applies  only  where  tk 
mortgages  or  one  of  them  are  or  is  made  after  the  con* 
mencement  of  this  Act,"  —  that  is,  after  the  31st  of 
December,  1881.]     1060b. 

Even  a  tenant  for  life,  a  tenant  by  the  curtesy,  t  job- 
tress,  a  tenant  in  dower  in  some  cases,  a  reversioner,! 
remainderman,  a  judgment  creditor,  a  tenant  by  elegit  or 
by  statute  merchant,  the  lord  of  a  manor  holding  by  esclflt 
(as  regards  a  mortgage  for  a  term  of  years,  created  b?  t 
mortgagor  who  has  died  without  heirs,  though  not  tf 
regards  a  mortgage  in  fee,  under  which  the  whole  eobte 
has  passed  to  the  mortgagee,  so  that  there  can  be  no 
escheat),  and  indeed  every  other  person  having  a  legal  w 
equitable  interest  in  or  lien  on  the  land,  may  insist  <• 
redeeming  the  mortgage,  in  order  duly  to  enforce  b» 
claim  :  and  when  any  such  person  does  so  redeem,  he  or 
she  obtains  by  substitution  the  rights  and  interests  of  the 
original  mortgagee.  But,  as  a  general  rule,  a  cestui  que 
trust  must  redeem  through  his  trustee  ;  and  no  creditor, 
or  annuitant,  or  legatee  of  the  mortgagor,  who  has  not  i 
specific  security  upon  the  property  mortgaged,  can  bring 
an  action  for  redemption,  though  the  mortgaged  property 
would,  if  redeemed,  be  applied  in  a  course  of  adrainfr 
tration  in  discharge  of  his  claims  (a).  [And  by  stot 
44  <fc  45  Vict.  c.  41,  s.  25  (Appendix),  any  person  entitled 
to  redeem  may  obtain  an  order  for  sale.  (A).]     1061. 

O)  Story'a  Eq.  Jur.  §  1028;   2  v.  Bank  of   nititehare*.  L.B.* 

Stance's  Eq.  Jor.  660—663 ;  Coote  Oh.  D.  (Ap.)  218. 
Mortp:.,  3rd  ed.  51~>— 518  :  Mildred  (b)  See  also  Smith-  Wc4rrn  B**l 

v.  Avxtin,  L.  R.  8  Eq.  220:  !faw*o*  v.  Turnrr.  81  W.  R.  113. 
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As  regards  the  mere  right  to  redeem,  there  is  no  sub-  ^h"  1'!°' 
stantial  difference  between  a  mortgage  by  way  of  trust  for 
sale  and  a  mortgage  in  the  ordinary  form  (a).     1062. 

Every  person  who  has  a  right  to  redeem  the  mortgage, 
may  redeem  any  prior  incumbrance,  on  payment  of  prin- 
cipal, interest,  and  costs  due  to  him  ;  the  redeeming  party 
being  also  liable  to  be  redeemed  by  those  below  him,  who 
are  all  liable  to  be  redeemed  by  the  mortgagor  (6).     1063. 

A  mortgagor  may,  as  we  have  seen,  by  a  subsequent  Extiiigiuah- 
deliberate   act,   extinguish  his  equity  of  redemption.     Aof"iui*y°f 
mortgagee  may  purchase  the  equity  of  redemption  of  the 
mortgagor  ;  but  the  Court  views  such  a  transaction  with 
jealousy  (c).     1064. 

By  the  stat.  4  &  5  Will.  &  M.  c.  16,  if  a  mortgagor 
shall  not  acquaint  a  mortgagee  with  the  existence  of  a  prior 
judgment,  statute,  or  recognisance,  affecting  the  property, 
and  shall  not  pay  off  such  judgment,  statute,  or  recogni- 
sance, or  shall  not  acquaint  a  mortgagee  with  the  existence 
of  a  prior  mortgage  of  the  same  property,  he  shall  lose  his 
equity  of  redemption  (d).     1066. 

As  we  have  seen,  the  equity  of  redemption  may  also  be 
lost  by  the  operation  of  the  Statute  of  Limitations.     1066. 

In   settling   the   accounts  between  the  mortgagor  and  Annual 
mortgagee,  where  the  latter  had  been  in  possession  and 
receipt  of-  the   rents,  it  often  becomes  a  question  of  im- 
portance, whether  the  account  shall   be  taken  simply  by 
ascertaining  the  aggregate  amount  of  principal,  interest, 
and  costs  due  to  the  mortgagee  at  the  period  of  redemption* 
on    the    one   hand,    and    the   aggregate  amount  of  rents 
received  by  him,  on  the  other  ;  or  whether  rests  shall  from 
time  to  time  be  made,  so  that  the  excess  of  the  rent  or 
Value  beyond  the  interest  may  be  applied  in  sinking  the 

(<*)    Wick*  v.Scrivrn*,  1  Johns.  &  (//)  2  Sp<-nce\s  Kq.  Jur.  665. 

Hem.  215  ;  Kiriiooodv.  Thompson,  (jc)  2  Sikjiico'k  Eq.  Jur.  H64. 

2  Hem.  Ac  Ma  392.  (rf)  See  Coote  Mortg.,  3rd  ed.  211. 
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CH.laLa;1L  Prmc*Pa'-     The  rule  on  this  point  is,  that  the  Court  wiE 


Powecdou. 


Rente. 


Waste. 


'  adopt  one  or  the  other  mode  of  taking  the  account,  as  the 
justice  of  the  case  requires.  But  annual  rests  are  neter 
made,  except  when  the  effect  upon  the  whole  would  be 
beneficial  to  the  mortgagor  ;  for,  to  make  rests  in  other 
cases  would  give  the  mortgagee  more  than  the  intereet 
upon  his  principal  sum.  And  Courts  of  Equity  will  net 
require  annual  rests  to  be  made,  where  the  interest  of  the 
mortgage  is  in  arrear  at  the  time  when  the  mortgagee  takes 
possession,  even  though  the  rents  and  profits  may  exceed 
the  annual  interest  (a).  Annual  rests  will  equally  lie 
directed  in  respect  of  the  occupation  rent  fixed  on  i 
mortgagee  in  possession,  as  in  respect  of  rents  received  (i). 
1067. 

The  mortgagor  is  not  entitled  to  the  possession  in 
respect  of  his  equitable  estate,  unless  there  is  some  special 
agreement  to  that  effect,  but  he  holds  it  solely  at  the  wil 
of  the  mortgagee,  who  may  generally  at  any  time,  without 
giving  any  prior  notice,  recover  the  same  by  ejectment 
against  him,  unless  he  is  ready  to  pay  principal,  interest, 
and  costs  (c),  or  [under  the  old  law]  against  his  tenant* 
under  a  tenancy  created  subsequently  to  the  mortgage, 
and  not  confirmed  by  the  mortgagee  ;  and  he  is  not  eflfl 
entitled  to  reap  the  crop.  But  so  long  as  he  continues 
in  possession  by  the  permission  of  the  mortgagee,  he » 
entitled  to  take  the  rents  and  profits  in  his  own  rigty 
without  rendering  any  account  whatever  to  the  mortgagee, 
though  the  mortgaged  property  may  have  become  tf 
insufficient  security.  But  he  will  not  be  permitted  to 
do  anything  which  may  diminish  the  security  of  the 
mortgagee.      Yet    he   may    cut   down    timber,  when  in 


(*)  Story's  Eq.  Jur.  §  1016  a  ;  2 
Spence's  Eq.  Jur.  809  ;  5  Jarm.  & 
Byth.  by  Sweet,  400  :  Scholtfield  v. 
Lockwvod  (No.  3),  32  Beav.  439  ; 


rhvmpttw  v.  Hudson,  L.  a  10  *i- 
497. 

(ft)  2  Spence's  Eq.  Jur.  811. 

(0)  See  supra,  par.  997. 
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oaaession,   unless    the    land    alone    would    be   a   scanty  ^  !£  £ 

ecarity  (a).     1068.  — — 

[And  now  by  virtue  of  stat.  44  &  45  Vict.  c.  41,  s.  18  Leasing 

powers  ol 

Appendix),  a  mortgagor  in  possession  has,  as  against  JJJjj^JJJ 
iwry  incumbrancer,  and  a  mortgagee  in  possession  has,  *5SSj£n 
II  against  all  prior  incumbrancers,  and  as  against  the 
nortgagor,  power  to  make  from  time  to  time  of  the 
mortgaged  land,  (i.)  an  agricultural  or  occupation  lease 
for  any  term  not  exceeding  twenty-one  years ;  and  (ii.) 
I  building  lease  for  any  term  not  exceeding  ninety-nine 
fears,  and  for  the  purpose  of  making  such  leases,  to 
Hecate  and  do  all  necessary  and  proper  assurances  and 
lungs.  But  every  such  lease  must  be  made  to  take 
rffect  in  possession  not  later  than  twelve  months  after 
to  date,  and  reserve  the  best  rent  that  can  reasonably 
be  obtained,  without  any  fine,  and  must  contain  a 
covenant  for  payment  of  rent,  and  a  condition  of  re-entry 
mi  non-payment  within  a  time  not  exceeding  thirty  days. 
And  a  counterpart  must  be  executed  by  the  lessee,  and 
lelivered  to  the  lessor.  And  every  such  building  lease 
must  be  made  in  consideration  of  buildings,  repairs,  or 
improvements  already  erected  or  executed,  or  agreed  to 
»  erected  or  executed  within  five  years  from  the  date 
>f  the  lease,  and  a  peppercorn  or  nominal  rent  may  be 
Qade  payable  for  the  first  five  years,  or  any  less  part 
f  the  term.  In  case  of  a  lease  by  the  mortgagor,  he 
lost,  within  one  month  after  making  the  lease,  deliver 

>  the  mortgagee,  or  to  the  mortgagee  first  in  priority, 
counterpart  duly  executed  by  the  lessee.    And  a  contract 

>  make  or  accept  a  lease  under  this  section  is  enforceable 
f  or  against  every  person  on  whom  the  lease,  if  granted, 
ould  be  binding.  This  section  applies  only  if  and  as  far 
\  a  contrary  intention  is  not  expressed  by  the  mortgagor 

(•)  Story's  Eq.  Jur.  §  10 17  ;  2  Mortg.,  3rd  ed.  325,  332.  334  ;  3 
leuce's  Eq.  Jur.  CI**,  G48  ;  (ktote      Jarni.  &  Byth.  by  Sweet,  44. 
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liils,*  i°'  anc*  mortgagee  in  the  mortgage  deed,  or  otherwise  a 
writing,  and  has  effect  subject  to  the  terms  of  the  mortgage 
deed  or  of  any  such  writing.  And  it  enacts,  u(14) 
Nothing  in  this  Act  shall  prevent  the  mortgage  deed  from 
reserving  to  or  conferring  on  the  mortgagor,  or  the  mort- 
gagee, or  both,  any  further  or  other  powers  of  leasing  or 
having  reference  to  leasing  ;  and  any  further  or  other 
powers  so  reserved  or  conferred  shall  be  exerciseable,  m 
far  as  may  be,  as  if  they  were  conferred  by  this  Act,  and 
with  all  the  like  incidents,  effects,  and  consequences,  unlea 
a  contrary  intention  is  expressed  in  the  mortgage  deed 
(15)  Nothing  in  this  Act  shall  be  construed  to  enable  t 
mortgagor  or  mortgagee  to  make  a  lease  for  any  longer 
term  or  on  any  other  conditions  than  such  as  could  have 
been  granted  or  imposed  by  the  mortgagor,  with  the  coo- 

« 

currence  of  all  the  incumbrancers,  if  this  Act  had  not  been 
passed.  (16)  This  section  applies  only  in  case  of  a  mort- 
gage made  after  the  commencement  of  this  Act  ;  but  the 
provisions  thereof,  or  any  of  them,  may,  by  agreement  in 
writing  made  after  the  commencement  of  this  Act  between 
mortgagor  and  mortgagee,  be  applied  to  a  mortgage  nude 
before  the  commencement  of  this  Act,  so  nevertheless,  that 
any  such  agreement  shall  not  prejudicially  affect  any  right 
or  interest  of  any  mortgagee  not  joining  in  or  adopting  the 
agreement.  (17)  The  provisions  of  this  section  referring 
to  a  lease  shall  be  construed  to  extend  and  apply,  as  far*9 
circumstances  admit,  to  any  letting,  and  to  an  agreement, 
whether  in  writing  or  not,  for  leasing  or  letting"  («)•] 
1068a. 

A  mortgagee  in  possession  is  not  obliged  to  lay  on* 
money  any  further  than  to  keep  the  property  in  necessary 
repair,  and  then  only  to  the  amount  of  the  surplus  rentf ; 
and  he  has  no  right  to  make  it  more  expensive  for  the 

(*)  In  re  Nugent  $  Riley  9  Contract,  27  Sol.  Jouni.  636. 
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(agor  to    redeem   .than    may   be   required   for    the  cSk.";^1^ 

«e   of  keeping   the   property  in  a   proper   state  of 

\  and  of  protecting  the  title  to  the  property.     Hence, 

ill  not  be  allowed  for  general  improvements  made 

ut  the  consent  or  acquiescence  of  the  mortgagor  (a). 

>. 

.  Mortgages  of  copyholds  usually  consist  of  a  condi-  iv.  Mort- 
l  surrender  in  the  Manor  Court  by  the  mortgagor  to  copyLoi.u. 

00  How  made. 

mortgagee  and  his  heirs.  By  the  condition  the  sur- 
ir  is  made  void  on  payment,  by  the  mortgagor,  etc.,  of 
ipal  and  interest,  to  the  mortgagee,  etc.,  on  a  given 

The  condition  is  entered  on  the  rolls,  and  immedi- 

follows  the  surrender.  The  condition  may,  however, 
ntained  in  a  separate  deed  of  defeasance  of  even  date 

the  surrender.  But  this  mode  should  never  be 
ted  to  when  it  can  be  avoided,  as  the  defeasance  may 
rt(fr).    1070. 

addition  to  the  surrender  and  condition,  there  is 
ly  a  previous  covenant  to  surrender,  containing  cove- 
1  for  the   title  and   for  payment  of  the  money  (^). 


vacated. 


the  money  is  paid  at  the  stipulated  time,  and  the  How 
nder  has  not  been  perfected  by  admittance,  it  becomes 
without  further  ceremony,  and  the  surrenderor  is  in 
ssion,  without  any  readmission  or  fine ;  or  if  the 
gagee  has  been  admitted,  and  has  taken  possession, 
Dortgagor  may  yet  resume  his  estate  by  making  an 
on  the  land  (d).     But  as  upon  admittance  a  tine  }!«»««•.«?«• 

v    '  *  frequently 

ties  due  to  the  lord,  it  is  not  usual  for  a  mere  mort-  J^*^ 
\  to  be  admitted  to  the  copyhold  until  some  suspicion 
1  that  his  loan  will  not  otherwise  be  repaid  (V).  1072. 


Story's  Eq.  Jur.  §  1016  b  ;  2  (c)  Coote  Mortjr.,  3rd  eel.  116. 

sEq.Jiir.808  ;  Coote  Mortg..  (d)  Burton,  §  1265  ;  Coote  Mortg., 

844.  3rd  ed.  113. 
:'ootc  Mortjr.,  3rd  crt.  112.  (*)  Burton,  §  1266. 
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'ch"'  1 1°'      ^  mortgagee  not  being  a  tenant  until  admittance 

WhatacU     in  the  meantime  pass  the  lands  by  surrender.    I 

££2?""*  however,  make  an  equitable  transfer  of  them.  And 

admttunoe.  also  devise  the  lands  ;  and  in  the  case  of  a  will  mad 

1st  of  January,  1838,  they  would  pass  in  equity, 

devisee  was  not  entitled  to  admission  as  legal  tent 

a  legal  devise  of  copyholds  could  not  be  made  be 

mittance  ;  and  therefore,  although  the  devisee  m 

been  admitted,  the  surrenderor  or  his  heir  still  r 

tenant  to  the  lord  (a).     1073. 

Foreclosure       After  breach  of  the  condition,  a  mortgagee  of  a  c 

before  '  W© 

admittance,  may  proceed  to  foreclose  the  estate,  even  befon 
tance  (b).     1074. 

surrender         Since  the  passing  of  the  55  Geo.  3,  c.  192,  surre 

win  copyholds  to  the  use  of  a  will  are  no  longer  necessa 

prior  to  that  statute,  a  surrender  made  by  the  mort 
the  use  of  his  will  before  admittance  was  void,  an 
not  have  been  made  good  by  a  subsequent  admitti 
1076. 

Coujw-  If  the  surrenderee  is   admitted,   and    the   oon< 

quenoes  of 

tJieadmitr  broken  by  the  non-payment  of  the  money,  his 
mortgagee,  absolute,  and  when  the  mortgage  is  paid  off,  a  re» 
and  fine  will  be  necessary,  and  the  mortgagor  wi 
upon  .gain  a  new  estate  ;  and  the  descent  will  be 
so  that  if  the  lands  had  originally  descended  to 
parte  materna,  they  will  afterwards  descend  as  il 
taken  by  purchase  (d).     1076. 

After  the  conditional  surrenderee  has  been  adm 

becomes  the  tenant  of  the  lord,  and  the  surrende 

release  to  him  the  equity  of  redemption,  before  ( 

broken  (e).     1077. 

Second  Jn  the  interval  before  the  admittance  of  the  mc 

surrender. 

O)  Coote  Mortg.,  3rd  ed.  114.  (</)  Coote  Mortg.,  3rd 

(ft)  Coote  Mortg.,  3rd  ed.  500.  (e)  Coote  Mortg.,  3rd 

</0  Coote  Mortg.,  3rd  ed.  116. 
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mortgagor  may  make  a  second  surrender,  which  will  ^^^ 
pod,  if  the  first  surrender  is  not  perfected  by  ad-       " 
ince.     But  although  the  first  surrender  be  not  en- 
d,  the  second  mortgagee,  though  without  notice    of 
former,  does  not,  by  the  enrolment  of  his  surrender, 
ire  priority  (a).     1078. 

lie  equity  of  redemption  may  be  of  course  mortgaged  Mortgage* 
out  surrender,  and  will  pass  by  deed,  being  an  equita-  £0™Jmp' 
nterest  only  (4).     1079.  "w^* 

freeholds  are  conveyed  in  mortgage,  with  a  covenant,  Mortgage  of 

*re8ho1™1 
better  securing  the  payment  of  the  debt,  to  procure  ""J/^py* 

isrion  to  certain  copyholds,  and  surrender  them  to  the  «•*«• 

gagee,  and  in  the  meantime  to  stand  seised  of  the 

hold  estate  in  trust  for  him,  both  freeholds  and  copy- 

}  are  primarily  mortgaged,  and  both  equally  liable  to 

aortgage  debt  (c).     1080. 

Where  a  mortgage  is  by  assignment  of  a  leasehold  v  Mort- 

est,  unless  there  is  a  special  provision  to  the  contrary,  "**ehol(l 

iortgagee,as  between  himself  and  the  mortgagor,  takes 

ct  to  the  covenants  and  obligations  of  the  original 

But  if  an  underlease,  instead  of  an  assignment,  is 

i,  the  mortgagee  is  protected  (d).     1081. 

mortgage,  whether  legal  or  equitable,  of  leasehold  Goodwin. 

ises,  includes  the  goodwill  of  a  trade  followed  on  the 

ises,  and  the  fixtures  (e).     A  goodwill  of  a  business  is 

xmnection  in  trade  which  induces  customers  to  deal 

the  person  or  persons  carrying  on  that  business.     It 

j  in  almost  every  case ;  but  it  is  in  effect  an  appreci- 

part  of  the  assets  of  a  concern,  which  may  be  pre- 

J  (at  least  to  some  extent)  if  the  business  is  sold  as  a 

;  concern,  but  is  wholly  lost  if  the  concern  is  wound 

s  liabilities  discharged,  and  its  assets  got  in  and  dis- 

!oote  Mortg.,  3rd  ed.  115.  (*/)  2  ISpence's  Eq.  Jur.  6H. 

bote  Mortg.,  3rd  ed.  1 1 4.  <*) 2 Spence's Eq.  Jur. 637  ;  Coote 

!oote  Mortg.,  3rd  ed.  491.  Mortg.,  3rd  ed.  123. 
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Ft.  II.  T.  10, 
Ch.  2,  ».  1. 


Mortgage  of 

reuewftble 

leasehold. 


VI.  limit 
instead  of 
intercut. 


VII.  Mort- 
gago  for 


VIII.  Con- 
veyance in 
trust  to  ttell. 


tributed.  It  does  not  survive  to  the  remaining  partners, 
on  the  decease  of  one  of  the  partners,  unless  by  express 
agreement,  but  belongs  to  the  surviving  partners  and  the 
estate  of  the  deceased  partner,  according  to  the  terms  of  the 
contract,  and  when  that  is  silent,  according  to  their  shares 
in  the  concern  (a).     1082. 

Neither  the  mortgagor  nor  the  mortgagee  of  a  renewable 
leasehold  is  bound  to  renew,  if  it  is  not  a  part  of  Ms 
contract  to  do  so  ;  except  that  where  a  tenant  for  life  of 
renewable  leaseholds  mortgages  his  life  estate,  the  liability 
to  renew  will  follow  the  mortgagee,  in  respect  of  the  rents 
received  by  him  (b).  If  a  renewable  leasehold  is  assigned 
by  way  of  mortgage,  an  agreement  between  the  landlord 
and  the  mortgagee,  without  the  concurrence  of  the  mort- 
gagor, will  not  bind  the  mortgagor  (c).     1083. 

VI.  Where  the  relation  of  mortgagor  and  mortgagee 
subsists,  it  is  hardly  possible  that  an  agreement,  under 
which  the  mortgagee  is  to  hold  the  land  at  a  rent  as  an 
equivalent  for  interest  can  be  supported ;  it  being  con- 
sidered, independently  of  the  question  as  to  usury  (<f),  to 
be  against  public  policy,  that  such  agreements  should  be 
permitted  to  take  place  between  parties  one  of  whom  has 
an  obvious  advantage  over  the  other  (e).     1084. 

VII.  A  solicitor  may  take  a  mortgage  security  fromfc 
client  for  costs  already  due,  but,  prior  to  the  stats.  33  4  «H 
Vict.  c.  28,  s.  16,  and  44  &  45  Vict.  c.  44,  ss.  5,  8,  not  for 
costs  to  become  due  (/).     1086. 

VIII.  Lands  are  sometimes  conveyed  by  way  of  security 
to  a  third  person  agreed  upon  by  the  borrower  and  lender, 
or  to  the  lender  himself,  in  trust,  upon  non-payment  of  the 

349  :  2  Spence's  Eq.  Jur.  650. 

(<r)  2  Spence's  Eq.  Jur.  660. 

(<£)  As  to  usury,  see  infra.  P»rt 
III.  Tit.  12,  Ch.  6,  s.  4. 

O)  See  2  Spence's  Eq.  Jur.  617. 

(/)2  Spence'sEq.  Jur.630;Coo« 

Mortg.,  3rd  ed.  369. 


(a)  Wedilerbvrnv.  Weddcrburn, 
22  Bcav.  104  ;  Smith  v.  Everett,  27 
Beav.  446.  As  to  the  goodwill  of  a 
business,  and  of  a  solicitor's  business 
in  particular,  see  Austin  v.  Bmj*,  2 
D.  A:  J.  635— 8. 

(ft)  Cootc  Mori-;..  3rded.  122,  34  i, 
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it  the  appointed  time,  and  usually  upon  notice,  to  sell  ^lI2  ^;  ™' 
state,  and  satisfy  the  debt  out  of  the  proceeds.  This 
pecies  of  mortgage.  It  is  not  such  a  trust  for  sale  as 
mortgagor  can  enforce  ;  because  the  discretion  as  to 
g  or  not  is  in  the  mortgagee  alone.  On  the  other 
,  the  mortgagee  cannot  file  a  bill  of  foreclosure,  but  is 
k1  to  his  remedy  by  sale.  And  in  this  case,  though 
lortgagor  covenant  to  join,  the  purchaser  cannot  re- 
that  he  should  join  in  the  conveyance  (a).  1086. 
I.  In  the  case  of  a  mortgage  by  a  tenant  in  tail,  the  ix.  Mort- 
gagee  obtains  a  term  determinable  by  entry  of  the*"*"1*41* 
^  if  the  mortgage  is  by  demise  ;  and  a  base  fee  deter- 
ble  in  like  manner,  if  the  mortgage  is  in  fee,  whether 
)  is  a  covenant  for  further  assurance  or  not.  If,  prior  to 
tat.  3  &4  Will.  4,  c.  74,  the  tenant  in  tail,  subsequently 
(6  mortgage,  and  even  without  reference  to  it,  levied  a 
or  suffered  a  common  recovery,  he  would  have  let  in 
nortgage,  although  he  declared  the  use  of  the  fine  or 
?ery  to  a  subsequent  mortgagee  or  purchaser  without 
)e.  If  the  first  mortgage  was  in  fee,  a  subsequent 
;  common  recovery  would  not  have  been  valid  without 
concurrence  of  the  mortgagee  or  his  heirs,  for  the  want 
good  tenant  of  the  freehold.  But  on  the  principle  of 
i  being  no  degrees  of  estates  in  equity,  it  was  decided 
if  an  equitable  tenant  in  tail  made  a  mortgage,  he 
it  suffer  a  recoverv  without  the  concurrence  of  a  mort- 

a/ 

e  (6).     Since  the  passing  of  the  statute,  the  mortgage 
tenant  in  tail  will  be  also  let  in  by  his  deed  duly 

lied  in  pursuance  of  the  statute,  except  as  against  a 

.  fide  purchaser  without  express  notice  (c).     1087. 

.  Where  a  person  affects  to  make  a  mortgage,  but  the  x.  Defective 
is  defective,   further  assurance  will  be  enforced  in 

2    Spence's  Eq.  Jur.   634;  (ft)  Coote  Mortg.,  3id  ed.  171).  1«.m>. 

n§  t.  Parker,  L.  R.  8  Ch.  Ap.       335. 

(r)  Coote  Mortg.,  3rd  ed.  33.*>. 
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^e",  a!  i°'  equfty  (a).  If  a  man,  after  making  a  defective  mortgage  to 
one  person,  makes  a  mortgage  by  an  assurance  which  is 
effectual  to  another  person,  the  second  shall  prevail,  if  he 
lent  his  money  on  the  security  of  the  land  and  without 
notice ;  because  he  has  equal  equity  and  the  legal  title  (&). 
But  (except  so  far  at  least  as  the  stat.  1  Vict,  c  110,  may 
alter  the  case)  a  defective  mortgage  would  prevail  against 
a  mere  subsequent  judgment  creditor,  who  is  in  the 
nature  of  a  volunteer  as  regards  his  lien  on  the  land  (c). 
1088. 

xi.  Pav-  XI.  A  mortgagee,  whose  money  is  not  paid  on  the  day 

mrat  of 

debt.  appointed  by  the  proviso,  is  entitled  to  six  months'  notice 

previously  to  its  being  paid  ;  unless  he  has  demanded  or 
taken  some  steps  to  compel  payment,  in  which  cases  do 
notice  is  requisite.  If  the  money  is  not  tendered  on  the 
day  of  the  expiration  of  the  notice,  the  mortgagee  is 
entitled  to  another  six  months'  notice.  If  the  mortgagee 
refuses  to  receive  his  money  after  due  notice,  interest  will 
cease  from  the  time  of  the  tender,  provided  the  mortgagor 
keep  the  money  continually  ready  and  make  no  profit  by 
it  The  first  mortgagee  is  bound  to  accept  payment  of  his 
principal,  interest,  and  costs,  when  tendered  by  a  second 
mortgagee,  and  thereupon  to  convey  to  him  the  estate, 
whether  the  tender  be  made  with  or  without  the  privity  of 
the  mortgagor ;  and  generally  speaking  he  is  justified  in 
accepting  payment  and  transferring  the  legal  estate  to  any 
person  who  tenders  the  principal,  interest,  and  costs  due  to 
him,  if  such  person  is  interested  in  the  equity  of  redemp- 
tion (d).    1089. 

If  the  condition  is  for  payment  to  the  mortgagee,  his 
heirs  or  his  executors,  the  mortgagor,  after  the  death  of  the 
mortgagee  and  before  forfeiture,  may  pay  either  the  heir  or 

(a)  2  Spence's  Eq.  Jur.  639.  (<?)  2  Spence's  Eq.  Jur.  639, 640. 

(5)2    Spence's    Eq.    Jur.   639;  (rf)  2  Spence's  Eq.  Jur.  662,653; 

Coote  Mortg.,  3rd  ed.  190.  Coote  Mortg.,  3rd  ed.  441 — 528. 
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tecutor,  as  he  pleases.  But  after  forfeiture,  the  money  ^'J-  Ta-  ™* 
ye  paid  to  the  executor.  And  even  if  paid  to  the  heir 
3  forfeiture,  it  belongs  to  the  executor ;  because,  what- 
tnay  be  the  form  of  a  mortgage,  a  Court  of  Equity 
lers  a  mortgage  debt  as  part  of  the  mortgagee's 
nalty :  the  money  came  from  that  source,  and  is  to  be 
ned  to  it,  unless  he  directs  the  contrary  (a).  1090. 
here  an  agreement  for  a  mortgage  contains  a  stipula- 
that  the  principal  money  shall  not  be  called  in  for  a 
in  time,  the  postponement  is  conditional  on  punctual 
lent  of  interest  (6).     1091. 

a  mortgagor  pays  off  the  principal  to  the  solicitors 
e  mortgagee,  instead  of  the  mortgagee  himself,  without 
ig  ascertained  that  they  are  authorized  to  receive  it, 
oes  so  at  his  own  risk.  So  that  if  the  solicitors  mis- 
opriate  the  money,  the  mortgagor  will  remain  liable  to 
Mortgagee  or  his  assignee  (c).  1092. 
nd,  on  the  same  principle,  if  the  mortgagor  has  not 
ived  the  money,  the  mortgagee  cannot  maintain  the 
lity  of  the  mortgage  deed,  by  showing  that  he  paid 
money  to  the  mortgagor's  solicitor,  unless  the  mort- 
*  can  show  that  the  mortgagor's  solicitor  was  ex- 
sly  authorized  by  the  mortgagor  to  receive  the  money, 
the  mere  fact  that  the  mortgagor's  solicitor  is  in  pos- 
on  of  a  mortgage  deed  executed  by  the  mortgagor 
not  authorize  the  mortgagor's  solicitor  to  receive  the 
ey  for  the  mortgagor  (d).     1092a. 

n  cases  where  consideration  is  to  be  paid  or  given  after  JjjJ1*** in 
ttst  day  of  December,  1881,  stat.  44  &  45  Vict,  c.  41,  ^~Jj 
I  (Appendix),  now  enacts,  "  Where  a  solicitor  produces  S^SuS?1 
ed,  having  in  the  body  thereof  or  indorsed  thereon  a 

1 2  Spenoe's  Eq.  Jut.  650, 651 :  (<•)   Willingtan  v.  Tate,  L.  R.  4 

5  Mortg.,  3rd  ed.  509  ;  supra,  Ch.  Ap.  288. 

897  a.  (</)  Ex  parte  Swinbanfa.  In  re 

I  Sraion  v.  Ttn/ford,  L.  R.  11  Shank*,  L.  R.  11  Ch.  D.  (Ap.)525. 

•91. 
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ch"',!".  1°*  receipt  for  consideration  money  or  other  consideration,  the 
deed  being  executed,  or  the  indorsed  receipt  b^ing  signed, 
by  the  person  entitled  to  give  a  receipt  for  that  considm- 
tion,  the  deed  shall  be  sufficient  authority  to  the  person 
liable  to  give  or  pay  the  same  for  his  paying  or  giving  the 
same  to  the  solicitor,  without  the  solicitor  producing  any 
separate  or  other  direction  or  authority  in  that  behalf  from 
the  person  who  executed  or  signed  the  deed  or  receipt" 
But  it  has  been  held  that  this  section  onlv  authorise! 
payment  to  a  solicitor  for  trustees  who  have  power  to 
authorize  him  to  receive  purchase  money  (a).]     1092k. 

Where  several  estates  or  parts  of  estates  are  comprised  in 
one  mortgage,  and  they  become  vested  by  devise,  descent,  or 
otherwise,  in  several  persons,  each  estate  or  part  of  an  estate 
mortgaged  shall,  according  to  its  value,  contribute  propor- 
tionally to  keep  down  the  interest  or  to  pay  off  the  principal. 
And  so  it  is  with  different  persons  having  distinct  limited 
interests  in  an  estate  which  is  under  mortgage  (b).  1093. 
xii.  Equity  XII.  Where  an  estate  is  mortgaged,  the  equity  of  redemp- 
tion  «ibj«ct  tion,  unless  there  appears  a  clear  intention  of  making  a  new 

tO  OM  UMB  7  .  . 

or  tnirt*.  #  settlement,  remains  subject  to  the  old  uses  or  trusts  to  which 
the  land  was  subject  before  the  mortgage  (c).  And  the  mef* 
form  of  reservation  of  the  equity  of  redemption  is  often  not 
of  itself  sufficient  to  alter  the  previous  title.  It  is  frequently 
supposed  to  arise  from  inaccuracy  or  mistake  (d).  Thus,  where 
a  husband  is  seised  jure  uxoris,  and  he  and  his  wife  join  in  a 
mortgage,  reserving  the  equity  of  redemption  to  him  and  his 
heirs,  he  has  the  equity  of  redemption  jure  uxoris,  as  he  befow 
had  the  legal  estate,  unless  it  is  evident  that  the  transaction i« 
more  than  a  mere  mortgage,  or  the  limitation  of  the  estate  is 
perfectly  distinct  from  the  equity  of  redemption  (e).  But  at  the 

(«)  Re  Bellamy,  L.  B.  24  Oh.  D.  260 ;  In  re  Betttm's  Trust  Sttttn. 

(Ap.)  387.  L.  R.  12  Eq.  563. 

(ft)  Story's  Eq.  Jur.  §  484.  485  ;  2  (d)  1  Sngd.  Pow.  34i».  350. 

Sjxjnce's  Eq.  Jur.  837.  («?)  2  Spence's  Eq.  Jar.  SCtf.  «4: 

(<?)  Wmtd  v.  Wood,  7  Bcav.  187  ;  Coote  Mortg.,  3rd  ed.  623, 324;  ** 

Lord  Hotting*  v.  A*tUy,  30  Beav.  also  Eddlrtton  v.  £btttM#,39.)f.*~ 
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time  the  intention  to  alter  the  previous  title  may  be  ^"'^;  J0' 

ested  by  the  language  of  the  proviso  itself,  and  there 

necessity  for  an  express  declaration  or  a  recital  to 

ffect  (a).     1094. 

lere  a  mortgage  is  made  of  the  wife's  lands,  to  secure 

y  borrowed  by  the  husband — and  in  the  absence  of 

ace  to  the  contrary,  the  loan  will  be  presumed  to  have 

obtained  for  his  purposes — his  estate,  especially  where 

tenants  to  pay  the  debt,  is  made  to  pay  the  mortgage 

y,  at  the  instance  of  the  heir  of  the  wife  as  well  as  of 

ife  herself;  though  the  husband  may  have  paid  off 

lortgage,  and  taken  an  assignment  in  trust  for  himself, 

secutors,  etc.;  and  though  by  consequence  legacies 

t  by  the  husband  may  be  defeated  :  for  the  wife  join- 

a  the  security  does  not  make  it  less  the  debt  of  the 

tnd,  and  her  estate  is  considered  as  surety  only  for 

ebt  (6).    1096. 

HL  After  notice  of  a  second  mortgage,  the  first  mort-  XIIJ  F,rRt 

o   o    »  mortgagee 

9  is  answerable  to  the  second  for  the  rents  and  profits  JJ^JjJd!6 
is  received  or  might  have  received  (c).  And  where 
mortgagee  enters,  and  then  permits  the  mortgagor  to 
re  the  rents,  he  will  be  accountable,  as  mortgagee  in 
•rion,  to  a  subsequent  incumbrancer,  of  whose  incum- 
»  he  had  notice  (d).     1096. 

[V.  The  registration  of  a  deed  is  not  notice  of  it  (e)  ;  ^^Jg*" 
consequently,  if,  subsequently  to  a  registered  assign-  notlw' 

of  a  mortgage,  payments  are  made  by  the  mortgagor 
9  mortgagee,  without  notice  of  the  assignment,  they 

in  account  be  allowed  by  the  assignee.     And  if  a 
jagee,  having  a  legal  estate  under  a  deed  duly  regis- 

WkUbrmd  v.  Smith,  Id.  727;  Beav.  434,  as  a  case  to  which  this 

$r  t.  O'Neil,  2  D.  &  J.  399.  doctrine  did  not  apply. 

Aihmon  ▼.  Smith,  3  D.  &  J.  (/?)  2  Spence's  Eq.  Jar.  648. 

&  0*)  2  Spence's  Eq.  Jar.  806. 

2  Spence's  Eq.  Jar.  841, 842:  (e)  See  infra,  Part  III.  Tit  12, 

Mortg..  3rd  ed.  485.      See  Ch.  6,  s.  3. 
fisU  t.  Loehwood  (No.  1),  32 

»U  L  HH 
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^h!2,».i°'  terec'>  makes  further  advances,  he  will  in  England  have 
preference  over  an  intermediate  incumbrancer  or  purchaser 
of  whose  title  he  has  not  notice,  although  the  intermediate 
deed  of  sale  or  charge  be  duly  registered.  And  if  a  sub- 
sequent mortgagee  obtains  the  legal  estate,  he  will  in 
England  have  preference  over  a  prior  equitable  incum- 
brance duly  registered,  of  which  he  had  not  notice  (a).  1097. 

xv.  A«igu-      XV.  An  assignment  of  a  mortgage  is  an  assignment  of 

meat  of  °  .  . 

mortgage,  the  debt.  It  is  not  necessary  that  notice  should  be  given 
to  the  mortgagor  (6).  But  an  assignment  should  not  in 
any  case  be  taken  of  a  mortgage  without  inquiry  of  the 
mortgagor  as  to  the  sum  really  due;  for  the  assignee  takes 
subject  to  the  account  between  the  mortgagor  and  the 
mortgagee,  although  no  receipt  be  indorsed  on  the  mort- 
gage deed  for  any  part  of  the  mortgage  money  which  has 
been  actually  paid  off  (c).     1098. 

The  assignee  of  a  mortgagee  cannot  stand  in  any  dif- 
ferent character  or  hold  any  different  position  from  that 
of  the  mortgagee  himself  (d).     1099. 

If  a  mortgagee  in  possession  assigns  over  his  mortgage 
without  the  assent  of  the  mortgagor,  the  mortgagee  is  still 
bound  to  answer  for  the  profits  both  before  and  after  the 
assignment,  though  assigned  only  for  his  own  debt;  for  he 
is  under  a  trust  to  answer  for  the  profits  of  the  pledge  (e). 
1100. 

Where  a  person  who  has  obtained  a  mortgage  without 
consideration  transfers  it  to  a  third  person  who  has  no 
notice  of  the  want  of  consideration,  neither  the  transferor 
nor  the  transferee  can  enforce  it,  but  it  will  be  ordered  to 
be  cancelled  (/).     1101. 

(a)  Coote  Mortg.,3rded.  378.  P.  C.  60.     See  Peat?  v.  Jack$o*9 

(b)  2   Spence'g    Eq.  Jur.  655 ;       L.  R.  3  Ch.  Ap.  576. 

Sugd.  Concise  View,  137.    Willing-  (e)  2  Spence's  Eq.  Jur.   656    » 

ton  v.  Tate,  L.  R.  4  Ch.  Ap.  288.  Coote  Mortg.,  3rd  cd.  366. 

(c)  Sugd.  Concise  View,  137.  (/)  Parker  t.  Clarke,  30 
(jt)    Walker  v.  Jones,  L.  R.   1  54. 
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Where  a  mortgagor  and  mortgagee  join  in  conveying  *£"•  £  jo, 
the  mortgaged  premises  to  a  new  mortgagee,  the  old  inort- 
gage  may  not  be  extinguished,  as  regards  priority  over  a 
subsequent  incumbrance,  though  the  old  mortgage  debt  be 
paid  off  by  the  new  mortgagee,  and  though  there  be  a  new 
covenant  by  the  mortgagor,  and  a  new  proviso  for  redemp- 
tion, and  though  there  be  no  assignment  of  the  old  mort- 
gage debt,  if  the  operative  words  extend  in  the  usual  way 
to  all  the  right  and  title  of  the  old  mortgagee  in  the 
premises  (a).  Indeed,  if  a  person  pays  off  a  first  mort- 
gage, and  takes  the  deeds  and  a  new  mortgage  without 
notice  of  a  second  equitable  mortgage,  he  will  be  entitled 
to  priority  over  the  second  equitable  mortgagee  who  had 
notice  of  the  first  mortgage  (b).    1102. 

XVI.  The  purchaser  of  a  mortgage,  as  a  general  rule,  has  x*h™*f 
a  right  to  claim,  against  the  mortgagor  and  all  deriving  Jm  alSK 
title  under  him,  the  full  amount  of  what  is  due  on  the  to  dain1, 
security,  whatever  he  may  have  given  ;  for  as  he  takes  the 

risk,  so  he  is  allowed  the  gain,  if  any.  But  if  an  heir, 
trustee,  agent,  or  executor  of  the  mortgagor  purchases,  he 
can  only  claim  the  amount  which  he  gave  ;  unless  he  has 
bought  in  that  security  to  protect  one  of  his  own  (c).  1103. 

XVII.  A  gift  of  mortgage  security,  is  a  gift  of  all  the  xvu.  Gift 

&  °   e  J>  &  of  mortgage 

testator's  interest  in  the  money  and  the  security  (rf).  1104.  *»urity. 

XVIII.  [In  cases  of  death  before  the  1st  of  January,  xvm.  ix- 
1882,]  where  a  testator  devises  all  his  real  estates,  whatso-  m°rts«*«*. 
ever  and  wheresoever,  the  legal  estate  in  mortgaged  premises 

will  pass  by  the  will,  unless  a  different  intention  is  to  be 
collected  from  the  context.  But  a  general  devise  of  lands 
Mrill  not  of  itself  have  the  effect  of  carrying  the  beneficial 
interest  in  a  mortgage  (e).     [In  cases  of  death  after  the  31st 

(a)  Phillips  v.  Gutteridge,  4  D.  &      Hobday  v.  Peters  (No.  1),  28  Beav. 
J.  681.  349. 

(&)  Pease  Y.Jackson,  L.  R.  3  Ch.  (d)  2  Spence's  Eq.  Jur.  656. 

A*p.  676.  0)  2  Spence's  Eq.  Jur.  655 ;  1 

(c)  2  Spence's  Eq.  Jur.  657, 739 ;      Jarm.  Wills,  2nd  ed.  588  ;  Bowen 

Hl2 


4ti8  OF    LEGAL   MORTGAGES   OF   REAL   PROPERTY. 

'cii'-'IiL'  °*  ^cember,  1881,  the  logal  estate  in  mortgaged  property 
~     '   devolves,  notwithstanding  any  testamentary  disposition,  on 

the  personal  representatives  or  representative  from  time  to 

time  of  the  mortgagee  (a).]     1106. 
xlx.  Rj«ht       XIX.  Generally  speaking,  a  purchaser  of  an  equity  of 
mSSpUon  redemption,  with  notice  of  subsequent  incumbrances,  stands 

in  the  same  situation,  as  regards  the  subsequent  incrnn- 
Rightof       brancers,  as  if  he  had  himself  been  the  mortgagor.     And 

second  J  ^  l 

mortem*    where  a  second  equitable  mortgagee,  who  becomes  suck 

without  notice  of  the  first  equitable  mortgage,  afterwards, 

with  notice  of  the  first  incumbrance,  obtains  the  legal  estate 

from  the  mortgagor,  he  holds  the  legal  estate  subject  to  the 

first  incumbrance  (6).     1106. 

xx.  Extin-       XX.  If  a  mortgagee  cancels  a  mortgage,  and  it  is  found 

raortMge      so  in  his  possession  on  his  death,  it  is  as  much  a  release  as 

^^ng.    cancelling  a  bond ;   but  it  does  not  convey  or  revest  the 


estate  in  the  mortgagor,  for  that  must  be  done  by  a 
the  legal  estate,  in  such  a  case,  [on  the  death  of  the  mort- 
gagee, on  or  before  the  31st  of  December,  1881,  descended 
upon  the  heir,  and  there  being  no  debt  at  law  or  in  equity, 
at  least  upon  the  mortgage,  the  Court  held  the  heir  to  be 
a  trustee  for  the  mortgagor  (c).  But  in  cases  of  death 
after  the  31st  of  December,  1881,  the  estate  vests  in  the 
personal  representatives,  or  representative  from  time  to 
time  of  the  mortgagee  (d).]     1107. 

xxi.  or  by  XXI.  If  the  debt  is  paid  off,  the  mortgage  is  extin- 
guished  in  equity,  and  the  mortgagee  is  deemed  a  trustee 

«r  by^  for  the  mortgagor  (e).  And  an  extinguishment  of  the 
mortgage  debt  will  take  place  where  the  mortgagee 
becomes  the  absolute  owner  of  the  equity  of  redemption ; 
for  then  the  equitable  estate  merges  in  the  legal;  unlet! 

v.  Barknv,  L.  R.  11  Eq.  464  ;  8  Ch.  (ft)  2  Spence's  Eq.  Jur.  745. 

Ap.  171  ;  In  re  Packman  and  Most,  (c)  2  Spen&'s  Eq.  Jar.  7i9, 

L.  R.  1  Ch.  D.  214.    See  infra,  Fart  (<*)  Supra,  par.  997a. 

I IL  Tit.  16.  Ch.  2,  i.  2.  (0  2  S pence's  Eq.  Jar.  M& 
O)  Supra,  par.  997a. 


m»rg«r. 
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t  was  apparently  his  intention,  or  it  is  manifestly  for  his  ^j^1^' 
nterest)  to  keep  the  incumbrance  alive  (a).     1108. 
XXII.  The  mortgagee  cannot  be  compelled  to  reconvey  xxn.  r«- 

0  conveyance . 

until  the  money  is  in  pocket :  payment  into  Court  is  not 
sufficient  (6).    1109. 

By  the  stat.  7  &  8  Vict.  c.  76,  s.  9,  it  is  enacted,  "  that 
"when  any  person  entitled  to  any  freehold  or  copyhold  land 
ly  way  of  mortgage  has  or  shall  have  departed  this  life, 
and  his  executor  or  administrator  is  or  shall  be  entitled  to 
the  money  secured  by  the  mortgage,  and  the  legal  estate 
in  such  land  is  or  shall  be  vested  in  the  heir  or  devisee  of 
such  mortgagee,  or  the  heir,  devisee,  or  other  assign  of 
such  heir  or  devisee,  and  possession  of  the  land  shall  not 
iave  been  taken  by  virtue  of  the  mortgage,  nor  any  action 
>r  snit  be  depending,  such  executor  or  administrator  shall 
lave  power,  upon  payment  of  the  principal  money  and 
Qterest  due  to  him  on  the  said  mortgage,  to  convey  by 
eed  or  surrender  (as  the  case  may  require)  the  legal  estate 
hich  became  vested  in  such  heir  or  devisee ;  and  such 
onveyance  shall  be  as  effectual  as  if  the  same  had  been 
lade  by  any  such  heir  or  devisee,  his.  heirs  or  assign?." 
tat  by  the  stat.  8  &  9  Vict.  c.  106,  s.  1,  this  enactment  is 
ppealed  from  the  1st  of  October,  1845,  and  it  only  com- 
lenced  from  the  beginning  of  the  same  year  (c).  1110. 
It  is  enacted,  however,  by  the  stat.  13  &  14  Vict  c.  60, 
,  19,  u  that  when  any  person  to  whom  any  lands  have  been 
onveyed  by  way  of  mortgage  shall  have  died,  without 
aving  entered  into  the  possession  or  into  the  receipt  of 
be  rente  and  profits  thereof,  and  the  money  due  in  respect 
f  such  mortgage  shall  have  been  paid  to  a  person  entitled 
)  receive  the  same,  or  such  last-mentioned  person  shall 
rasent  to  an  order  for  the  reconveyance  of  such  lands, 
len  in  any  of  the  following  cases  it  shall  be  lawful  for  the 

(•)  Story,sBq.Jur.§  1035,  b.  See  (&)  2  Spence's  Eq.  Jur.  663. 

r#yrfn»  t. ^iri^«/n> A,  34  Beav.646.  (r)  See  7  &  8  Vict.  c.  76,  s.  13. 
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^i/a  ■«  1°'  Court  °f  Chancery  to  make  an  order  vesting  such  lands  in 
such  person  or  persons,  in  sach  manner  and  for  such  estate, 
as  the  said  Court  shall  direct  ;  (that  is  to  say)  I.  Whea 
an  heir  or  devisee  of  such  mortgagee  shall  be  out  of 
the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be 
found  ;  2.  When  an  heir  or  devisee  of  such  mortgagee 
shall,  upon  a  demand  by  a  person  entitled  to  require  a 
conveyance  of  such  lands  or  a  duly  authorised  agent  of 
such  last-mentioned  person,  have  stated  in  writing  that  he 
will  not  convey  the  same,  or  shall  not  convey  the  same  for 
the  space  of  twenty-eight  days  next  after  a  proper  deed 
for  conveying  such  lands  shall  have  been  tendered  to 
him  by  a  person  entitled  as  aforesaid,  or  a  duly  authorised 
agent  of  such  last-mentioned  person  ;  3.  When  it  shall  be 
uncertain  which  of  several  devisees  of  such  mortgagee  was 
the  survivor  ;  4.  When  it  shall  be  uncertain  as  to  the 
survivor  of  several  devises  of  such  mortgagee,  or  as  to  tie 
heir  of  such  mortgagee,  whether  he  be  living  or  dead; 
5.  When  such  mortgagee  shall  have  died  intestate  as  to 
such  lands,  and  without  an  heir,  or  shall  have  died  and  it 
shall  not  be  known  who  is  his  heir  or  devisee :  and  the 
order  of  the  said  Court  of  Chancery  made  in  any  one  of 
the  foregoing  cases  shall  have  the  same  effect  as  if  the  heir 
or  devisee  or  a  surviving  devisee,  as  the  case  may  be,  had 
duly  executed  a  conveyance  or  assignment  of  the  lands  in 
the  same  manner  and  for  the  same  estate."  And  by  s.  20, 
the  Court  is  enabled  to  appoint  a  person  to  convey  or 
assign,  should  it  be  deemed  more  convenient  than  a  vesting 
order.     1111. 

stat.  44  &  45      [With  respect  to  a  mortgagee  who  is  not,  or  has  not 

Vict,  c  41 

«.  is.      '    been  in  possession,  it  is  enacted  by  stat.  44  &  45  Vict  c  41, 

The  Con-  l  7  J 

^daLa^f  s>  ^   (Appendix),  that  "  Where  a  mortgagor  is  entitled 

Artfi88i.  t-°  redeem,  he  shall,  by  virtue  of  this  Act,  have  power  to 

onK"  require  the  mortgagee,  instead  of  re-conveying,  and  on 

tranter  terms  on  which  he  would  be  bound  to  re-convey,  to  assign 
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>  mortgage  debt  and  convey  the  mortgaged  property  to  **  "•  £  10, 
j  third  person,  as  the  mortgagor  directs  ;  and  the  mort-  ingteftdof 
gee  shall,  by  virtue  of  this  Act,  be  bound  to  assign  and  Teoonvvin*- 
nrey  accordingly."      And  this  provision  is  extended  by  stat.  45*  46 
i.  45  &  46  Vict.  c.  3y,  s.  12  (Appendix),  which  enacts,  Su12:, 
?he  right  of  the  mortgagor,    under  s.  15  of  the  Con-  ^"laS? 
fancing  Act  of  1881,  to  require  a  mortgagee,  instead 
re-conveying,  to  assign  the  mortgage  debt  and  convey 
i  mortgaged  property  to  a  third  person,  shall  belong  to 
1  be  capable  of  being  enforced  by  each  incumbrancer, 
by  the  mortgagor,  notwithstanding  any  intermediate 
ombrance  ;  but  a  requisition  of  an  incumbrancer  shall 
rvaU  over  a  requisition  of  the  mortgagor,  and,  as  between 
ambrancers,  a  requisition  of  a  prior  incumbrancer  shall 
mul  over  a  requisition  of  a  subsequent  incumbrancer."] 
Llm. 

By  the  stat.  37  &  38  Vict.  c.  78,  s.  4,  "  the  legal  personal  Legal 
>resentative  of  a  mortgagee  of  a  freehold  estate,  or  of  reprewn- 
»pyhold  estate  to  which  the  mortgagee  shall  have  been  SJ^j}***1 
nutted,  may,  on  payment  of  all  sums  secured  by  the  £££5?^ 
irtgage,   convey   or   surrender   the    mortgaged   estate, 
ether  the  mortgage  be  in  form  an  assurance  subject  to 
lemption.  or  an  assurance  upon  trust"     [But  as  regards 
es  of  death  after  the  31st  of  December,  1881,  this  pro- 
ton is  now  repealed  by  stat.  44  &  45  Vict.  c.  41,  s.  30 
ppendix),  and  the   mortgaged  estate,   notwithstanding 
r  testamentary  disposition  by  the  mortgagee,  devolves 
and  becomes  vested  in  his  personal  representatives  or 
resentative  from  time  to  time  (a).]     1112. 
3y  the  stat  18  Vict.  c.  15,  s.  11,  "  where  any  legal  or  Judgment*, 
itable  estate  or  interest,  or  any  disposing  power  in  or  ™£^J&£* 
r  any  lands,  tenements,  or  hereditaments,  shall,  under  ££"  paid 
r  conveyance  or  other  instrument  executed  after  the 
sing  of  this  Act,  become   vested  in  any  person  as  a 

(a)  Supra,  par.  997a. 
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Pi- 
ck 


a11^  ™*  purchaser  or  mortgagee  for  valuable  consideration,  such 

lands,  tenements,  or  hereditaments,  shall  not  be  taken  in 

execution  under  any  writ  of  elegit,  or  other  writ  of  execu- 
tion, to  be  sued  upon  any  judgment,  or  any  decree,  order, 
or  rule  against  any  mortgagee  or  mortgagees  thereof, 
who  shall  have  been  paid  off  prior  to  or  at  the  time  of  the 
execution  of  such  conveyance,  nor  shall  any  such  judg- 
ment, decree,  order,  or  rule,  or  the  money  thereby  secured 
be  a  charge  upon  such  lands,  tenements,  or  hereditaments, 
so  vested  in  purchasers  or  mortgagees,  nor  shall  such 
lands,  tenements,  or  hereditaments  so  vested  in  purchasers 
or  mortgagees  be  extended  or  taken  in  execution,  or  ren- 
dered liable  under  any  writ  of  extent  or  writ  of  execution 
or  other  process  issued  by  or  on  behalf  of  Her  Majesty,  her 
heirs  or  successors,  in  respect  of  any  judgment,  statute,  or 
recognisance  obtained  against  or  entered  into  by,  or  in- 
quisition found  against,  or  obligation  or  specialty  made  by, 
or  acceptance  of  office  by  any  mortgagee  or  mortgagees, 
whereby  he  or  they  hath  or  have  become  or  shall  become 
a  debtor  or  accountant,  or  debtors  or  accountants  to  the 
Crown,  where  such  mortgagee  or  mortgagees  shall  have 
been  paid  off  prior  to  or  at  the  time  of  the  execution  of 
such  conveyance  as  aforesaid."     1113. 

In  consequence  of  this  enactment,  where  mortgagees  are 

paid  off  prior  to  or  at  the  time  of  the  execution  of  any 

conveyance    or   subsequent    mortgage,    creditors    having 

judgments  against  such  mortgagees  need  not  concur  in 

such  conveyance  or  subsequent  mortgage  (a).     1114. 

b«ith"of  XXIII.  Where  a  person  makes  a  mortgage  in  fee,  an 

SuSX^'    dies  intestate  without  heirs,  the  equity  of  redemption  d 

SSinT1  m   not  escheat  to  the  Crown,  but  belongs  to  the  mortgag 

subject  to  the  debts  of  the  mortgagor  (6).     1115. 
Right  of  As  the  personal  representatives  are  entitled  to  the  man 

(a)  Greaves  v.   WiUon  (No.  2),  (ft)  BeaU  v.  Symondt,  1&. 

25  Beav.  434.  406. 
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das  the  land  is  in  equity  a  pledge  for  the  payment,  it  ^"o^l 
Dows,  that,  if  the  pledge  is  forfeited,  the  personal  repre-  exectltor^07 
rotative  must  be  also  entitled  to  the  land  composing  the  {T^SST 
ledge  ;  and  therefore  [upon  the  death  of  the  mortgagee  on 
r  before  the  31st  of  December,  1881,  if  his  heir  obtains 
release  of  the  equity  of  redemption,  or  the  land  becomes 
•redeemable   from   length   of  time,   it   will   nevertheless 
etang  to  the  personal  representative,  and  the  heir  will 
9  a  trustee  for  him.     And  now  if  the  mortgagee  dies 
ler  the  31st  of  December,  1881,  the  land  will  devolve 
and  become  vested  in  his  personal  representatives  or 
presentative  from  time  to  time  (a).]     1116. 
[With  reference  to  statutory  mortgages  under  stat.  44  statutory 

■■  J  °    °  mortgage* 

45  Vict  a  41,  see  ss.  26—29  of  that  Act,  and  also  J^I"  "vtok. 

art  I.  of  the  third  schedule  thereto  in  the  Appendix.]  The*  Con- 
14%  veyaiicing 
ADA*                                                                                                                                     and  Yaw  of 

Proi>erty 

Act,  1881. 


Section  II. 

Of  Equitable  Mortgages. 


Besides  mortgages  created  by  a  formal  instrument,  and  pt.  ii.  t.  10, 

Cii   '2  8.  — . 

lid  at  law,  as  well  as  in  equity,  there  are  equitable  mort-  — — 

__  I  low 

.ges.     These  are  created  either  by  a  written  instrument,  cre»t«i. 

by  a  deposit  of  deeds  or  copies  of  court  roll,  with  or 
ithout  writing  (£).  Any  written  agreement  or  directions 
•  other  instrument  in  writing,  showing  that  it  was  the 
tention  of  a  debtor  thereby  to  make  his  land  or  other 
•operty  a  security  for  the  debt,  will  be  equivalent  in 
|uity  to  an  actual  mortgage  by  deed  or  to  a  pledge  (<•). 
ad  a  deposit  of  all  or  some  of  the  material  deeds  or  docu- 
ents  of  title  constitutes  an  equitable  mortgage,  though 
ey  do  not  show  a  good  title  in  the  depositor  (as  where 

(*)  Bnpra,  par.  997a.  Terrell,  33   Beav.  218;    Dixon  v. 

(*)  2   Spence'B    Eq.   Jur.    777  :  MuMtrton,  L.  R.  8  Ch.  Ap.  156. 

«te  Mortg.,  3rd  ed.  166  ;  Fenvrtik  (c)  2  Spence's   Eq.  Jur.   777— 

Ptftt,  8  D.  M.  ft  G.  606 ;  Daw  v.  779. 


474  OF   EQUITABLE   MORTGAGES. 

^""1 10' they  do  not  comprise  the  conveyance  to  him),  if  made 
with  a  creditor,  or  with  some  third  person  on  his  behalt 
whether  with  or  without  any  written  memorandum,  and 
even  without  a  word  passing,  and  whether  as  scanty  for 
an  antecedent  debt,  or  on  a  fresh  loan  of  money,  if  re- 
ceived by  him  (so  far  as  it  would  appear)  in  good  faith,  ind 
in  the  belief  that  they  were  the  title  deeds  of  the  estate  («). 
Such  deposit  is  of  itself  evidence  of  an  agreement  for  alegd 
mortgage  of  the  estate,  of  which  agreement  the  creditor  raw 
avail  himself,  in  equity,  as  of  an  agreement  in  writing  for 
that  purpose.  And  if,  by  agreement,  a  vendor  keep*  the 
title  deeds  and  conveyance  of  the  estate  to  the  purchaser 
in  his  own  custody,  as  a  security  for  the  purchase  money 
unpaid,  he  has  an  equitable  mortgage  on  the  estate  (4). 
And  an  equitable  mortgagee  may  himself  create  an  equita- 
ble mortgage  by  depositing  the  deeds  with  a  third 
person,  although  he  does  not  deliver  over  the  memo- 
randum (c).     1117. 

The  meaning  and  object  of  the  deposit  may  be  explained 
by  parol  evidence.  And  evidence  is  admissible  to  show 
that  a  delivery  of  deeds  to  a  third  person,  by  a  person  not 
being  the  party  whose  estate  is  sought  to  be  charged,  even 
though  no  money  passed  at  the  time,  constituted  an  equita- 
ble mortgage  (d).     1118. 

Further  The  deposit  will  cover  subsequent  advances,  if  it  clearly 

advance*.  r  *  7 

appear  that  they  were  made  upon  the  faith  of  that  security, 
or  that  the  original  deposit  was  continued  with  an  agree- 
ment for  a  further  advance  {e).     1119. 

Where  the  Court  is  satisfied  of  the  good  faith  of  the 
person  who  has  got  a  prior  equitable  charge,  and  that  be 
was  led  to  believe  that  he  had  got  the  necessary  deeds, 

(«)  Story's  Eq.  Jur.  §   1020 ;  2  (V)  Sugd.  Concise  View,  536. 

Spence's  Eq.  Jur.781 ;  Coote  Mortg.,  (c)  Coote  Mortg.,  3rd  ed.  173. 

3rd  ed.  165, 169  ;  Lacon  v.  Alien,  3  (rf)  2  Spence's  Eq.  Jur.  784. 

Drewry  579  ;  Robert*  v.  Croft,  24  \e)  2   Spence's  Eq.   Jar.  7<1 . 

Bcav  223  ;  2  D.  &  J.  1.  Coote  Mortg.,  3rd  ed.  171. 


OF   EQUITABLE   MORTGAGES.  475 

e  Court  will  not  hold  that  he  was  bound  to  examine  the  ^n2- ^  ™» 


teds.  And  if  he  does  not,  and  they  do  not  show  any  title 
the  mortgagor,  yet  such  equitable  mortgagee  is  entitled 
priority,  even  over  a  second  equitable  mortgagee,  without 
tioe,  who  has  deeds  which  show  a  complete  title  in  the 
>rtgagor,  and  has  a  memorandum  of  deposit  (a).  This 
only  defensible  on  the  ground  of  public  convenience,  in 
lilitating  loans  by  means  of  equitable  mortgages.  It 
istrates  the  great  danger  of  lending  on  such  securities. 
20. 

An  equitable  mortgagee  by  deposit  of  title  deeds  will  Priority. 
ve  preference  over  a  subsequent  purchaser  or  mortgagee 
the  legal  estate  with  notice,  but  not  over  a  subsequent 
rchaser  or  mortgagee,  who  has  the  legal  estate,  and  had 
notice  of  such  equitable  mortgage  (b).  1121. 
An  equitable  deposit,  with  memorandum  of  charge,  by 
devisee,  is  an  alienation  which  pro  tanto  prevents  a 
tditor  of  the  testator  from  subsequently  obtaining  ;t 
irge  on  the  estate,  as  assets  under  the  stat.  3  &  4  Will, 
c  104(c).     1122. 

An  equitable  incumbrancer  on  property,  who  has  distinct 
fcice  of  a  prior  incumbrance,  cannot,  by  concealing  his 
owledge  from  his  assignee,  give  such  assignee  a  better 
;ht  than  that  which  he  himself  possesses  (d).  1123. 
Where  a  trustee  of  funds  invested  on  mortgage  in  his 
n  name  deposits  the  deeds  without  notice  of  the  trust, 
secure  an  advance  to  himself,  the  cestuis  que  trust  an* 
titled  to  priority  over  the  equitable  mortgagee,  and  to 
livery  up  of  the  deeds  (e).     1124. 

An  equitable  mortgagee  by  deposit  is  a  purchaser  within 
*  stat.  of  27  Eliz.  c.  4,  so  as  to  avoid  a  prior  voluntary 
tlement  in  equity,  though  not  at  law.     So  he  may  avoid 

a)  Dixon  v.  MucMetton,  L.  R.  Co.  v.  Smart,  L.  R.  10  Ch.  Ap.  567. 

Jh.  Ap.  165.  (rf)  lord  v.  White,  16  Beav.  125. 

»  Coote  Mortg.,  3rd  ed.  170.  (*)  Newton  v.   Newton,  L.    R. 

\e)  British  Mutual  In*e*tment  6  Kq.  135. 
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^U^- o°'  such  a  settlement  as  a  creditor  under  the  13  Eliz.  c5,if 
he  was  a  creditor  at  the  time  of  the  settlement  (a).    1186. 

Fixture*.  Under  an  equitable  mortgage  of  a  lease,  even  by  a  mm 

deposit  without  any  memorandum,  the  tenant's  fixtures 
will  be  included  (6).     1126. 

intonwt.  Where  a  simple  contract  debt  has  been  secured  by  t 

deposit  of  deeds,  unaccompanied  by  any  stipulation  as  to 
interest,  or  any  memorandum  from  which  an  exclusion  of 
interest  can  be  inferred,  the  mortgagee  is  entitled  to  in- 
terest at  the  rate  of  4  per  cent.,  on  the  principle  that  t 
deposit  of  deeds  to  secure  a  loan  is  to  be  considered  as  an 
agreement  to  execute  a  mortgage  of  the  property  coraprwl 
in  the  deeds,  with  interest  (<•).     1127. 


Section  IIL 

Of  Mortgages  of  Personal  Property. 

pt.  n.T.io,      I.  A  mortgage  of  personal  property  is  a  transfer  of  the 

— —  ownership  itself,  subject  to  be  defeated  by  the  performance 

tod  H"i!«a    °^  ^e  condition  within  a  certain  time.     But  a  pledge  onk 

from  eiu-i,1    passes  the  possession,  or  at  most  a  special  property  to  tbe 

pledgee,  with  a  right  of  retainer  till  the  debt  is  paid  or  tbe 

engagement  is  fulfilled  (d).     1128. 

stock.  Public  stock  may  become  the  subject  of  loan,  or  it  may 

be  of  itself  the  security  for  the  repayment  of  money  (*)• 

And  a  contract,  for  the  transfer  of  stock  is  good,  though  th* 

transferor  is  not  possessed  of  it  at  the  time  (/).    1129. 

iw'ver    f        ^  ^e  ass^nor  retains  possession  of  chattels  comprised 

i«wHe*»i,m.    jn  an  assignment,  or  bill  of  sale,  as  it  is  technically  termed, 

this  is  prim&  facie  a  badge  of  fraud,  as  against  creditors. 

(«)  CVx)te  Mortg.,  3rd  ed.  170.  (</)  Stoiy's  Kq.  Jur.  §  l«tfO;  • 

(A)  Williamgy. Eva nf(,2^Beav. 239.  Spenee's  Kq.  Jur.  771. 
(<•)  ///  re  Kttrr'x  Policy.  L.  It.  (r)  Coote  Mortg.,  3rd  *l  274. 

8  Eq.  331.  (/)  id.  276. 
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it  it  does  not  render  the  transaction  fraudulent  and  void,  **-  n-T- !,°» 
lere  it  is  consistent  with  the  deed  ;  or  where  the  deed  is 
fen  to  secure  the  repayment  of  a  debt  by  instalments,  and 
e  deed  provides,  that,  "  until  default  shall  be  made  in 
ijrment  of  all  or  any  of  the  said  sums/'  the  assignor  may 
tain  possession  (a).     1130. 

Where  the  first  of  two  mortgages  of  personal  estate  is  Priority. 
id  off^  and  the  person  who  pays  it  off  takes  an  assign- 
ent  of  such  personal  estate  to  secure  the  repayment  of 
e  money  advanced  by  him  in  paying  off  the  debt  to  the 
iginal  creditor,  but  does  not  take  an  assignment  of  the 
>bt  and  security,  he  will  not  stand  in  the  place  of  the 
iginal  creditor  as  regards  priority,  because  the  original 
xmrity  is  not  kept  on  foot  (6).     1131. 

II  A  mortgage  or  pledge  of  personal  property  may  be  n.  T«ckin«. 
eld  till  a  subsequent  debt  or  advance,  without  notice  of 

mesne  incumbrance,  is  paid,  as  well  as  the  original  debt 
except  so  far  as  bankruptcy  may  alter  the  case),  on  the 
Toond  that  the  mortgagee  or  pledgee  would  not  have  lent 
to  farther  sum  except  on  the  credit  of  the  mortgage  or 
ledge,  and  that  he  who  seeks  equity  must  do  equity.  This 
resumption  may,  indeed,  be  rebutted  by  circumstances ; 
it  unless  it  is  rebutted,  it  will  generally  prevail  in  favour 

the  lien,  against  the  pledgor  himself,  although  not  against 
s  creditors  having  a  specific  lien  or  interest  in  the 
operty,  or  against  subsequent  purchasers  of  the  equity 

redemption  (c).     1132. 

A  mortgagee,  whose  security  exceeds  the  debt  secured,  ^j|{2Jj^ 
ly  apply  the  balance  in  payment  of  any  unsecured  debt  J^JSty. 
te  to  him  from  the  mortgagor,  as  against  the  mortgagor's 
ecutors  (d).    1133. 

(a)  Martindalev.  Booth,  3B.&  iufra,  Part  HI.  Tit.  12,  Ch.  2,  8.  11.  # 

JoL  4y*.  00  Story's  Eq.  Jur.  §  1034  :  2 

C*)  Medley  v.  Morton,  14  Sim.  222.  Spence's  Eq.  Jur.  772.  773. 
to  the  effect  of  notice,  or  want  (d) lure  Hosel/vot'* E»tatv%  1..  It. 

notice,  m  reganl»  priority,  sea  13  £q.  327. 


478  OF    MORTGAGES   OF    PERSONAL    PROPERTY. 

ch.!2  k's0,      IH-  ^  mortgagor  of  personal  property  may  redeem, 
Hi~Mort^  ^    ^e    P1*000^8  within  a  reasonable  time.      But,  on  the 
5*21^^  other  hand,  the  mortgagee  may  either  sell  the  property 
gageXright  on   due   notice,    though    no   power    of    sale   may  haw 
been  given  him,  or  he  may  foreclose    (a).     The  reason 
would  appear  to  be,  that  other  things  of  the  same  kind, 
and  of  the  very  same  worth,  even  to  the  party  himself, 
may  be  purchased  for  the  sum  which  the  articles  in  ques- 
tion fetch.     1134. 
ly.'iudem-       IV.  If  a  person  transfers  his  shares  in  a  company  b? 
way  of  mortgage,  and  the  mortgagee,  as  registered  owner, 
becomes  liable  for  calls  or  other  payments,  he  cannot  com- 
pel his  mortgagor  to  indemnify  him,  unless  he  comes  to 
redeem  (6).     1136. 
of  a^lShf8**      ^-  ^  mortgage  or  transfer  of  a  mortgage  of  a  British 
ship  or  any  share  in  her  must  be  in  a  specified  form,  under 
seal,  and  attested,  and  registered  ;  and  the  date  and  hour 
of  its  entry  must  be  indorsed  upon  it.     1138. 

In  case  more  than  one  mortgage  of  the  same  ship  or 
share  is  registered,  the  mortgagees,  notwithstanding  any 
notice,  have  priority  according  to  the  date  of  registration. 
Every  registered  mortgagee  may  dispose  of  the  ship  or 
share  mortgaged  ;  but  no  subsequent  mortgagee  may  do 
this,  without  the  concurrence  of  every  prior  registered 
mortgagee,  except  under  the  order  of  some  competent 
Court  (c).     1137. 

By  a  first  mortgage  of  a  ship,  even  before  registration, 
the  mortgagee  acquires  the  legal  ownership  of  it,  and  has 
a  right  to  take  possession.  And  under  s.  69  of  the  17  k 
18  Vict.   c.  104,  the  only  effect  of  the  omission  to  re- 

(a)  Story's  Eq.  Jur.  §  1031 ;  2  foreclose.] 
S pence's  Eq.  Jur.637;  Coote  Mortg.,  (ft)  2  Spence's  Eq.  Jur.  774. 

3rd  ed.  279,  600 ;  [but  in  Carter  v.  (c)  Sm.  Merc.  Law,  9th  ed.  187; 

Wake,  L.  R.  4  Ch.  D.  605,  Sir  G.  Mau.  &  Pol.  33—5  ;  17  &  18  Vid. 

Jewel,  M.R.,  held  that  the  pledgee  c.  104,  ss.  66,  69,  71. 
of  personal  chattels  has  no  right  to 
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iter  a    mortgage    is  to   postpone   it   to  a   subsequent  ^li,  &,  s?' 

ortgage   or  transfer  which   is  registered   before    such 

st  mortgage.      As    regards    other  parties,   the    unre- 

stered  prior  mortgagee  is  complete  owner,   though  of 

•nrae  subject  to  redemption.    Subsequent  mortgagees  will 

Ay  acquire  the  interest  left  to  the  mortgagor,  or,  in  other 

>ids,  his  right  to  redeem.     And  the  first  mortgagee  will 

?e  the  right  to  the  freight  earned  by  the  ship,  as  against 

nitable  assignee  of  the  cargo,  without  notice  of  the  first 

trtgagee's  title  (a).     1138. 

A.  certificate  of  mortgage  may  be  granted  by  the  registrar 

the  owners  of  a  ship,  allowing  a  mortgage  out  of  the 

uitry  where  the  ship  is  registered.     And  the  mortgage, 

en  made,  is  to  be  indorsed,  by  a  registrar  or  British 

isular  officer,  on  the  certificate  of  mortgage  (£).    1139. 

Prior  to  the  stat  25  &  26  Vict.  c.  63,  s.  3,  an  equitable 

rtgage  was  invalid  (c),  but  by  that  enactment,  "equities 

y  be  enforced  against  owners  and  mortgagees  of  ships, 

respect  of  their  interest  therein,  in  the  same  manner  as 

titles  may  be  enforced  against  them  in  respect  of  any 

ler  personal  property."    1140. 

Fhe   mortgagee  of  a  ship  is  entitled  to  the  accruing 

ight  from  the  time  he  takes  possession  (d).     A  security 

id  in  equity  may  be  given  upon  freight  to  be  earned 

a  cargo  to  be  acquired  (i).    1141. 

Ihe  first  registered   mortgagee   of  a  ship,   by  taking 

{session  of  her  before  the  freight  is  completely  earned, 

ftins  a  legal  right  to  receive  the  freight,  and  to  retain 

reout  not  only  what  is  due  on  his  first  mortgage,  but 

3  the  amount  of  any  subsequent  charge  which  he  may 

re  acquired  on  the  freight,  in  priority  to  every  equitable 

*)  Keith  r.  Burrows,  L.  R.  1  C.  (r)  Liverpool  Borough  Bank  v. 

).  722  ;  2  Ap.  Cas.  636.  Turner,  2  D.  F.  &  J.  602  ;  Keith  v. 

V)  Sm.  Merc.  Law,  9th  ed.  189 ;  Burrows,  L.  R.  2  Ap.  Cas.  636. 

a.  fc  PoL  36  ;  17  &  18  Vict,  c  (rf)  2  Spence's  Eq.  Jur.  776. 

,  ml  76—80.  (e)  2  Spence's  Eq.  Jur.  776. 
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^"'l;],0,  charge  of  which  he  had  no  notice;  and  it  makes  no 
difference  that  a  subsequent  incumbrancer  was  the  first  to 
give  notice  to  the  charterers  of  his  charge  on  the 
freight  (a).     1142. 

The  transmission  of  a  mortgage,  by  death,  bankruptcy, 
marriage,  etc.,  must  be  registered  (6).     1143. 

When  a  mortgage  is  discharged,  satisfaction  is  to  be 
entered  on  the  registry  (c).     1144. 


(a)  Liverpool  Marine  Credit  Co. 
v.  Wilson,  L.  R.  7  Ch.  Ap.  507. 

(A)  8m.  Merc.  Law,  9th  ed.  190  ; 
Man.  &  Pol.  35 ;  17  &  18  Vict.  c. 


104,  88.  73—75. 

(<0  Sm.  Merc.  Law,  9th  ed.  11H) 
Mau.  &  Pol.  37  ;  17  &  18  Vict.  c. 
104,  g.  68. 
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CHAPTER  III. 

r  INTERESTS  UNDER  STATUTES  MERCHANT,  STATUTES 
STAPLE,  RECOGNISANCES,  JUDGMENTS,  DECREES,  ORDERS, 
AND  RULES  OF   COURT,   AND   ELEGIT. 

statute  merchant  is  a  bond  or  contract  upon  record,  t.^oTchS. 
nder  the  hand  and  seal  of  a  debtor,  publicly  acknow-  statute 
dged  before  the  mayor  of  the  place,  and  attested  by  the  me 
oyal  seal  (a).     1146. 

A  statute  staple  is  a  bond  of  record  acknowledged  before  JJJJJJ,*6 
e  mayor  of  the  staple,  and  attested  by  the  seal  of  the 
*ple(A).     1146. 

The  statute  staple  was  only  intended  for  persons  con-  Ra(^"the 
rued  in  trade;  but  it  became  used  so  universally,  that  JJat^Jcof R 
*  Act  was  made  in  23  Hen.  8,  prohibiting  any  persons  *taple' 
it  merchants  from  taking  it.     But  this  Act  created  a 
*w  kind  of  security,  called  a  recognisance  in  the  nature 
a  statute  staple,  which  is  a  bond  acknowledged  before 
te  Justices  of  the  Queen's  Bench  or  Common  Pleas,  the 
*yor  of  the  staple  at  Westminster,  or  the  recorder  of 
ondon,  and  enrolled,  upon  which  the  same  advantages 
*y  be  had  as  upon  a  statute  staple  (c).     The  form  of  a 
^cognisance  is  this  :  "  That  A.  B.  doth  acknowledge  to 
r®  to  our  Sovereign  Lady  the  Queen  or  to  C.  D.  the  sum 
100/.,"  with  condition  to  be  void  on  performance  of  the 
i*g  stipulated  (d).    1147. 

*)  2  Cruise  T.  14,  §  8  ;  Coote  Mortg.,  3rd  ed.  74.    ThiB  security 

*tg.,  3rd  ed.  36,  74.    This  secu-  was  created  by  the  statute  27  Ed- 

r  was  created  by  the  statute  1 1  ward  3,  stat.  2. 

**id  1,  extended  by  the  statute  (<?)  2  Craine  T.  14,  §  13  ;  Coote 

fcdward  1,  stat.  3.  Mortg.,  3rd  ed.  75. 

*)  2  Cruise  T.  14,  §  12 ;  Coote  id)  4  Cruise  T.  32,  c.  8,  §  19. 
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t  ^oRc"'s       ^e  s^ute  merchant,  the  statute  staple,  and  the  recog- 
Qftnml       nisance  in  the  nature  of  a  statute  staple,  then,  are  all 
Jffirt^u    recorded  acknowledgments  of  a  debt.    And  in  each  case, if 
securities,     the  debt  is  not  paid  by  a  certain  day,  the  sheriff  is  autho- 
rised to  deliver  the  lands  as  well  as  goods  of  the  debtor  to 
the  creditor  "  by  a  reasonable  extent,  to  hold  them  until 
such  time  as  the  debt  is  wholly  levied  "  (a).    1148. 
Registry  of       By  the  stat.  27  Eliz.  c.  4,  ss.  7,  8,  statutes  merchant 

statutes  and  J  .  a 

reoo«,li-       and   statutes  staple  shall,  within  six   months  after  ftey 

sanoee.  I  '  * 

are  acknowledged,  be  entered  in  a  book  by  the  clerk  of 
recognisances  ;  and  if  not  brought  to  him  for  that  purpose 
within  four  months,  they  shall  be  void  against  subsequent 
purchasers.     1149. 

By  the  Statute  of  Frauds,  29  Car.  2,  c  3,  s.  18,  recfr 
nisances  shall  only  bind  bona  fide  purchasers  from  the 
time  of  enrolment.  And  by  the  stat.  8  Geo.  1,  c  #, 
recognisances  in  the  nature  of  a  statute  staple  are  required 
to  be  enrolled  and  docketed  for  the  purpose  of  searches  by 
purchasers  and  others.  And  some  other  regulations  have 
been  made  respecting  them  by  recent  Acts.  (See  infra, 
par.  1167—8,  1192.)  1160. 
Disuse  of  These  statutes  and  recognisances  are  now  disused ;  hot 

them.  • 

whatever  relates  to  the  effect  of  a  statute  staple,  is  still  of 
practical  importance,  as  being  applicable  to  many  cases 
where  the  Crown  is  creditor  (6).     1151. 
Elegit.  It  is  enacted  by  the  Statute  of  Westminster  2, 13  Edw.lj 

(5.  18,  that  when  a  debt  is  recovered  or  acknowledged 
or  damages  adjudged  in  the  King's  Courts,  the  plaintiff 
shall  have  his  election  either  to  have  a  writ  of  fieri  facitf> 
or  else  that  the  sheriff  shall  deliver  to  him  all  the  chattels 
of  the  debtor,  saving  only  his  oxen  and  beasts  of  the 
plough,  and  also  one-half  of  his  lands,  until  the  debt  shall 
be  levied  upon  a  reasonable  price  or  extent :  the  word 

(a)  Burton.  §  869  :  Coot€  Mortg.,  {hi)  Burton.  §  871. 

3rd  ed.  7(>. 
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•wards,  be  seised,  possessed,  or  entitled,  for  any  estate  or  T  ^chVs. 
U&terest  whatever,  at  law  or  in  equity,  whether  in  posses- 
sion,  reversion,  remainder,  or  expectancy,  or  over  which 
such  person  shall  at  the  time  of  entering  up  such  judgment 
or  at  any  time  afterwards  have  any  disposing  power  which 
Oe  might  without  the  assent  of  any  other  person  exercise 
tor  his  own  benefit,  and  shall  be  binding  as  against  the 
person  against  whom  judgment  shall  be  so  entered  up,  and 
against  all  persons  claiming  under  him  after  such  judg- 
ment, and  shall  also  be  binding  as  against  the  issue  of  his 
body  and  all  other  persons  whom  he  might  without  the 
assent  of  any  other  person  cut  off  and  debar  from  any  re- 
mainder, reversion,  or  other  interest  in  or  out  of  any  of  the 
said  lands,  tenements,  rectories,  ad  vow  sons,  tithes,  rents, 
and  hereditaments  ;  and  that  every  judgment  creditor  shall 
have  such  and  the  same  remedies  in  a  Court  of  Equity 
against  the  hereditaments  so  charged  by  virtue  of  this  Act, 
or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the 
person  against  whom  such  judgment  shall  have  been  so 
entered  up  had  power  to  charge  the  same  hereditaments, 
and  had  by  writing  under  his  hand  agreed  to  charge  the 
aune  with  the  amount  of  such  judgment  debt  and  interest 
thereon.  Provided  that  no  judgment  creditor  shall  be 
entitled  to  proceed  in  equity  to  obtain  the  benefit  of  such 
charge  until  after  the  expiration  of  one  year  from  the  time 
of  entering  up  such  judgment,  or,  in  cases  of  judgments 
already  entered  up  or  to  be  entered  up  before  the  time 
appointed  for  the  commencement  of  this  Act,  until  after  the 
aspiration  of  one  year  from  the  time  appointed  for  the 
commencement  of  this  Act ;  nor  shall  such  charge  operate 
to  give  the  judgment  creditor  any  preference  in  case  of  the 
bankruptcy  of  the  person  against  whom  judgment  shall 
have  been  entered  up,  unless  such  judgment  shall  have 
been  entered  up  one  year  at  least  before  the  bankruptcy." 
Bat  it  is  provided  that  nothing  therein  "  contained  shall  be 
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t  ^oRciLs  *n  Pur8uance  thereof,  shall  be  directed,  at  the  suit  of  any 
person,  upon  any  judgment  which  at  the  time  appointed  for 
the  commencement  of  this  Act  shall  have  been  recovered, 
or  shall  be  thereafter  recovered  in  any  action  in  any  of 
Her  Majesty's  superior  Courts  at  Westminster,  to  make  mi 
deliver  execution  unto  the  party  in  that  behalf  suing  of  ill 
such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  as  the  person  against  whom  execution  is 
so  sued,  or  any  person  in  trust  for  him,  shall  have  been 
seised  or  possessed  of  at  the  time  of  entering  up  the  sail 
judgment,  or  at  any  time  afterwards,  or  over  which  such 
person  shall  at  the  time  of  entering  up  such  judgment,  or 
at  any  time  afterwards,  have  any  disposing  power  which 
he  might  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,  in  like  manner  as  the  sheriff  or  other 
officer  may  now  make  and  deliver  execution  of  one  moiety 
of  the  lands  and  tenements  of  any  person  against  whom  a 
writ  of  elegit  is  sued  out;  which  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  by  force  and  virtue  of  such 
execution,  shall  accordingly  be  held  and  enjoyed  by  the 
party   to   whom    such   execution  shall  be   so  made  and 
delivered,  subject  to  such  account  in  the    Court  out  of 
which   such   execution   shall   have   been    sued   out  as  ft 
tenant    by   elegit    is   now    subject    to   in    a    Court  of 
Equity."     1166. 

judgment         By  s.  1 3  it  is  enacted,  that  (subject  to  a  proviso  as  to 

to  operate 

m  a  charge  purchasers,  etc.,  before  the  commencement  of  the  Act) '  ft 
%^£  judgment  already  entered  up  or  to  be  hereafter  entered  op 
against  any  person  in  any  of  Her  Majesty's  superior  Courts 
at  Westminster  shall  operate  as  a  charge  upon  all  lands, 
tenements,  rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments (including  lands  and  hereditaments  of  copyhold  or 
customary  tenure),  of  or  to  which  such  person  shall  at  the 
time  of  entering  up  such  judgment,  or  at  any  time  after- 
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*ards,  be  seised,  possessed,  or  entitled,  for  any  estate  or  T  ^ch!*s. 
interest  whatever,  at  law  or  in  equity,  whether  in  posses-  ~ 

*U>n,  reversion,  remainder,  or  expectancy,  or  over  which 
such  person  shall  at  the  time  of  entering  up  such  judgment 
*r  at  any  time  afterwards  have  any  disposing  power  which 
be  might  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,  and  shall  be  binding  as  against  the 
person  against  whom  judgment  shall  be  so  entered  up,  and 
tgainst  all  persons  claiming  under  him  after  such  judg- 
ment, and  shall  also  be  binding  as  against  the  issue  of  his 
body  and  all  other  persons  whom  he  might  without  the 
assent  of  any  other  person  cut  off  and  debar  from  any  re- 
mainder, reversion,  or  other  interest  in  or  out  of  any  of  the 
said  lands,  tenements,  rectories,  advowsons,  tithes,  rents, 
And  hereditaments  ;  and  that  every  judgment  creditor  shall 
have  such  and  the  same  remedies  in  a  Court  of  Equity 
Against  the  hereditaments  so  charged  by  virtue  of  this  Act, 
or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the 
person  against  whom  such  judgment  shall  have  been  so 
entered  up  had  power  to  charge  the  same  hereditaments, 
and  had  by  writing  under  his  hand  agreed  to  charge  the 
SAme  with  the  amount  of  such  judgment  debt  and  interest 
thereon.  Provided  that  no  judgment  creditor  shall  be 
entitled  to  proceed  in  equity  to  obtain  the  benefit  of  such 
charge  until  after  the  expiration  of  one  year  from  the  time 
of  entering  up  such  judgment,  or,  in  cases  of  judgments 
dready  entered  up  or  to  be  entered  up  before  the  time 
appointed  for  the  commencement  of  this  Act,  until  after  the 
txpiration  of  one  year  from  the  time  appointed  for  the 
jommencement  of  this  Act ;  nor  shall  such  charge  operate 
o  give  the  judgment  creditor  any  preference  in  case  of  the 
bankruptcy  of  the  person  against  whom  judgment  shall 
lave  been  entered  up,  unless  such  judgment  shall  have 
been  entered  up  one  year  at  least  before  the  bankruptcy." 
But  it  is  provided  that  nothing  therein  "  contained  shall  be 
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Effect  of  a 
judgment 
by  the  old 
law  on 
freehold* ; 


t  1orch1's.  deemed  or  taken  to  alter  or  affect  any  doctrine  of  Courts 
of  Equity  whereby  protection  is  given  to  purchasers  for 
valuable  consideration  without  notice."     1166. 

A  judgment  creditor,  though  unable  to  proceed  in  equity 
to  obtain  the  benefit  of  his  charge  before  the  expiration 
of  a  year  is,  nevertheless  entitled  to  have  his  life  interest 
of  his  debtor  in  lands  at  once  impounded  for  his  pro- 
tection (a).     1167. 

Before  the  stat.  1  &  2  Vict.  110,  a  judgment,  from  the 
time  of  being  entered  up,  until  a  writ  of  elegit  was  lodged 
with  the  sheriff,  was  not  an  actual  charge  or  even  a 
specific  lien,  but  only  a  general  lien  on  the  freehold  here- 
ditaments of  the  debtor  arising  from  the  option  given  him 
by  the  Statute  of  Westminster  2,  of  enforcing  his  claim 
against  such  hereditaments  by  suing  out  a  writ  of  elegit  (£). 
1168. 

And  copyholds,  not  being  mentioned  in  the  Statute  of 
Westminster,  were  not  affected  by  judgments  (c).  And 
in  the  case  of  a  term  for  years,  in  consequence  of  the  16th 
section  of  the  Statute  of  Frauds  (which  though  it  speaks 
only  of  u  goods  "  includes  terms  for  years),  a  judgment  was 
not  even  a  general  lien  until  the  writ  of  execution  was 
lodged  with  the  sheriff  (d).     1169. 

By  the  operation  of  s.  1 1  of  the  statute  of  I  &  2  Vict. 
Ktat.  i  &  2    c.  110,  a  judgment,  from  the  time  of  being  entered  up,  gave 
a  right  of  execution  at  law,  by  elegit,  against  all  the  free- 
hold, copyhold,  customary,  and  (it  would  seem)  leasehold 
hereditaments  of  to  or  over  which  the  debtor  or  any  person 


"ii  copy- 
holds ; 
and  on 
terms  for 
joaru. 


Kttect  at  law 


(rt)  Yescombe  v.  Land  or,  28  Ben  v. 
80. 

(A)  Coote  Mortjr.,  3rd  »*l.  43,  18.">, 
11K);  Prid.  Judfrm.,  4th  ed.  ♦>,  D,  70  : 
Sugd.  V.  &  P.,  13th  ed.  423  ;  Atkin- 
son's Sheriff '8  Law,  158  ;  Brace  v. 
Ducfiess  of  Marlborough,  2  P.  W. 
491 ;  Neate  v.  Duke  of  Marlborough, 
3  My.  &  Cr.  417  ;  L.  J.  Turner,  in 


Denham  v.  Keanr,  3  D.  F.  &  J.  329. 

(f)  Prid.  Judjrm.,  4th  ed.  6  ;  1 
Scriv.  Oopyhs.  by  Stalm.  4th  ed.  47, 
48;  2  Saund.  Rep.  by  Wms.  6th  ed. 
69  a. 

00  Westbrook  v.  Blythc,  3  Ell.  * 
Bl.  737  ;  Coote  Mortg.,  3rd  ed.  65  ; 
Prid.  Judgm.,  4th  ed.  11 ;  Atkinson's 
Sheriff's  Law,  15S. 
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i  for  hiin  was  seised  or  possessed  (a)  at  the  time  or  T>^J"  "#8> 
irds,  or  had  at  the  time  or  afterwards  any  disposing 
which  he  might  without  the  assent  of  any  other 
,  exercise  for  his  own  benefit.     And  by  the  operation  Effect  m 

equity 

tion  13  of  the  same  statute,  above  quoted,  a  judg-  J£j^e8ame 
Prom  the  time  of  being  entered  up,  was  an  actual 
t  or  specific  incumbrance  in  equity,  on  all  freehold, 
>ld,  and  customary  hereditaments,  of  to  or  over 
the  debtor,  at  the  time  of  entering  up  judgment  or 
irds,  was  seised,  possessed,  or  entitled,  for  any  estate 
Brest  whatever  at  law  or  in  equity,  or  had  an 
be  disposing  power,  which,  without  the  assent  of 
ler  person,  he  might  exercise  for  his  own  benefit  (6). 

us  proceed  to  explain  more  particularly,  by  way  of  Comment*. 

>nt  on   what  has  been  already  stated,  the  general 

>f  a  judgment,  by  the  law  prior  to  the  stat.  23  &  24 

.38.     1161. 

us  first  consider  the  case  of  freehold  hereditaments  *»»».  ■» to 

freeholds. 

judgment  debtor.  By  the  law  prior  to  the  stat.  1 
ict  c.  110,  a  judgment  had  different  operations  at 
tit  times.  From  the  time  of  its  being  entered  up, 
i  writ  of  elegit  was  lodged  with  the  sheriff,  it  was 
i  general  lien  on  the  freehold  hereditaments.  The 
ent  creditor  had  no  estate  in  the  land  like  a  legal 
agee.  He  had  no  actual  charge  on  the  land,  like  an 
ble  mortgagee,  or  like  a  person  in  whose  favour  a 

ee  In  re  Stmth.  L.  R.  9  Ch.  Executory   Interests    annexed    to 

>,  in  which  the  Lord  Justice  Fearne,  §  50 — 58  ;  and  supra,  par. 

8  reported  to  have  said  that  362-7,  812. 

tider  cannot  be  taken  ;  for  (#)  Prid.  Judgm..  4th  ed.  63,  70  ; 

cannot  be  "seised  or  pos-  Coote  Mortg.,  3rd  ed.  44,55;  Sugd. 

of  a  remainder  (Id.  373).  V.  &  P.,  13th  ed.  421,    423,   429; 

tin  the  strict,  and  usual,  and  Lewin  on  Trusts,  3rd  ed.  667  ;  At- 

conveyancing  language,  he  kinson's  Sheriff's  Law,  168.   But  see 

inasmuch  as  a  remainder  is  alterations  made  by  27  &  28  Vict. 

a  remaining  portion  of  the  c.  112,  ss.  1,  2,  infra,  par.  1168. 
r  ownership.      See  Smith's 
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t.*wrLh!'s.  sum  of  money  had  been  made  payable  oat  of  the  land. 
He  had  no  specific  Hen  on  the  land  ;  for  the  judgment 
only  gave  him  an  option  of  going  against  the  land  :  he 
might  choose  to  sue  out  a  writ  of  fieri  facias,  and  satisfy 
himself  entirely  out  of  the  personal  estate.  Yet  he  had  a 
general  lien  on  the  land,  arising  from  his  option  of  suing 
out  a  writ  of  elegit  against  the  land.  This  gave  him  a 
sort  of  hold  on  the  land,  not  specific,  but  general  in  com- 
mon with  the  other  property  of  the  debtor.  The  effect  of 
the  judgment  under  the  Statute  of  Westminster,  therefore, 
before  an  elegit  was  sued  out,  was  simply  to  place  the 
land,  in  common  with  the  other  property  of  the  debtor, 
under  potential  liability  to  the  debt,  in  case  the  creditor 
thought  fit  to  sue  out  an  elegit.  But  after  an  elegit 
had  been  lodged  with  the  sheriff,  the  creditor  then  had, 
under  the  Statute  of  Westminster,  a  specific  lien  on  the 
land.     1162. 

Such  was  the  position  of  the  creditor  at  law  before  the 
statute  1  &  2  Vict.  c.  110.  And  that  statute  did  not 
make  any  alteration  as  regards  the  point,  that,  at  law,  the 
creditor  before  an  elegit  was  sued  out,  had  only  a  general 
lien  on  the  land.     1163. 

But  yet  that  statute  enlarged  the  creditor's  remedies  in 
the  case  of  freehold  hereditaments  in  various  respects  : 
first,  by  the  11th  section  it  extended  his  remedies  at  law ; 
secondly,  by  the  13th  section  it  conferred  upon  him  new 
rights  in  equity.  By  the  11th  section  it  gave  him  the 
right  of  extending  the  whole  of  his  freehold  hereditaments 
under  an  elegit,  instead  of  a  moiety  only.  And  by  the 
13th  section,  the  judgment  creditor,  from  the  time  of  the 
judgment  being  entered  up,  had  an  actual  charge  or  specific 
incumbrance,  in  equity  on  all  the  freehold  hereditaments, 
in  the  same  way  as  if  the  debtor  had  by  writing  agreed  to 
charge  the  same  with  the  amount  of  the  judgment  debt 
and  interest.     1164. 
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• 

Secondly,  in  regard  to  copyhold  or  customary  heredita-  T  ^c"*3# 
ents,  these,  not  being  mentioned  in  the  Statute  of  West-  g^^^  M 
inster,  were  not  affected  by  judgments  ;  for  it  is  a  general  {£J2!y" 
rinciple  that  where  a  statute  would  prejudice  the  rights 
f  lords  of  manors,  if  it  were  held  to  extend  to  copyhold 
od  customary  property,  it  shall  not  be  deemed  to  extend 
o  them  without  words   for  that   purpose.     But  by  the 
fcat.  1  &  2  Vict.  c.  110,  copyhold  and  customary  here- 
Ihaments  were  placed  upon  the  same  footing  as  regards 
he  rights   of  judgment   creditors   as   freehold   heredita- 
nents.    1165. 

Thirdly,  in  regard  to  leasehold  hereditaments,  it  is  ™j£jj*  M 
ffltcted  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  16,  holdB- 
'That  no  writ  of  fieri  facias  or  other  writs  of  execution 
hall  bind  the  property  of  the  goods  of  the  person  against 
'horn  such  writ  of  execution  is  sued  forth,  but  from  the 
«iie  that  such  writ  shall  be  delivered  to  the  sheriff,  etc., 
>  be  executed."  And  it  has  been  held  that  the  word 
goods"  in  this  section  includes  "  terms  for  years";  and 
msequently  that  a  judgment  was  not  even  a  general 
&n  upon  leasehold  hereditaments,  under  the  old  law,  until 
le  writ  of  execution  was  lodged  with  the  sheriff  But 
ke  stat.  1  &  2  Vict.  c.  110,  appears  to  place  leasehold 
;reditaments  upon  the  same  footing  as  freehold  heredita- 
ents ;  for  although  the  11th  section  does  not  mention 
aaehold  hereditaments,  yet  as  it  not  only  uses  the  expres- 
on  "seised"  but  also  uses  the  expression  "possessed," 
id  as  the  expression  "  possessed  "  would  perhaps  be  redun- 
mt,  if  not  held  to  refer  to  leaseholds,  and  at  all  events 

most  properly  referential  to  leaseholds,  it  would  seem 
lat  leaseholds  are  included  in  s.  11,  which  relates  to 
le  debtor's  remedies  at  law.  But  whether  this  is  so  or 
ot,  leasehold  hereditaments  are  certainly  included  in  s.  13 
hich  relates  to  the  debtor's  remedies  in  equity,  because 
;  speaks  of  hereditaments  of  or  to  which  the  debtor  is 


490  OF    STATUTES,   JUDGMENTS,    ETC. 

t.Pio?Ch.*3.  "atriaed,  possessed,  or  entitled,  for  any  estate  or  interest 

whatever."     1166. 
23  a  24  Vict.      It  is  enacted,  however,  by  the  stat.  23  &  24  Vict  c.  38, 
R*5^5ji?  8#  *>  as  f°H°ws  :  "  Whereas  it  is  desirable  to  place  free- 
ixJc^S>2  of  no^>  copyhold,  and  customary  estates  on  the  same  footing 
iiSSSJ11*'    with  leasehold  estates,  in  respect  of  judgments,  statutes, 
ajo^reoogin-  ^^  recognisances  as  against  purchasers  and  mortgagees, 
and  also  to  enable  purchasers  and  mortgagees  of  estates, 
whether  freehold,  copyhold,  or  customary,  or  leasehold, 
to  ascertain  when  execution  has  issued  on  any  judgment, 
statute,  or  recognisance,  and  to  protect  them  against  delay 
in  the  execution  of  the  writ :  Be  it  therefore  enacted,  that 
no  judgment,  statute,  or  recognisance  to  be  entered  up 
after  the  passing   of  this  Act  shall  affect  any  land  (of 
whatever  tenure)  as  to  a  bona  fide  purchaser  for  valuable 
consideration  or  a  mortgagee  (whether  such  purchaser  or 
mortgagee  have   notice   or   not   of  any  such  judgment, 
statute,  or  recognisance),  unless  a  writ  or  other  due  process 
of  execution  of  such  judgment,  statute,  or  recognisance 
shall  have  been  issued  and  registered  as  hereinbefore  is 
mentioned   before   the   execution   of  the    conveyance   or 
mortgage  to  him,  and   the  payment  of  the  purchase  or 
mortgage  money  by  him  :  provided  always,  that  no  judg- 
ment, statute,  or  recognisance  to  be  entered  up  after  the 
passing  of  this  Act,  nor  any  writ  of  execution  or  other 
process  thereon,  shall  affect  any  land  of  whatever  tenure 
as  to  a  bona  fide  purchaser  or  mortgagee,  although  execu- 
tion or  other  process  shall  have  issued  thereon,  and  have 
been  duly  registered,  unless  such  execution  or  other  process 
shall  be  executed  and  put  in  force  within  three  calendar 
months  from  the  time  when  it  was  registered."     1167. 
27  am vict.      Anj  Dv  ^e  8tat.  27  &  28  Vict.  c.  112,  after  reciting  tha 
it  is  desirable   to   assimilate   the   law   affecting  freebo\ 
leasehold,  and    copyhold  estates  to  that  affecting 
personal  estates,  in  respect  of  future  judgments,  stati*; 
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d  recognisances,  it  is  enacted  by  s.  1,  that  "no  judg-  tp{v0kch 
ent,  statute,  or  recognisance  to  be  entered  up  after  the  ^^ 
owing  of  this  Act   shall   affect  any  land  (of  whatever  Jjj£f£5* X 
nure)  until  such  land  shall  have  been  actually  delivered  trndeihw 
execution  by  virtue  of  a  writ  of  elegit  or  other  lawful 
ithority,   in   pursuance   of  sirjh   judgment,    statute,   or 
cognisance."     And  by  s.  2,  "  In  the  construction  of  this 
ct   the    term    'judgment9    shall    be    taken    to    include 
gistered  decrees,  orders  of  Courts  of  Equity  and  Bank- 
ptcy,  and  other  orders  having  the  operation  of  a  judg- 
ent;  and  the  term  'land'  shall  be  taken  to  include  all 
treditaments,  corporeal   or   incorporeal,  or  any  interest 
erein  ;  and  the  term  '  debtor '  shall  be  taken  to  include 
isbands  of  married  women,  assignees  of  bankrupts,  com- 
ittees  of  lunatics,  and  the  heirs  or  devisees  of  deceased 
irons."     1168. 

Equitable  interests  in  land  are  within  the  1st  section  ; 
id  the  order  of  the  Court  will  be  a  delivery  in  execution 
ithin  the  statute  (a).     1169. 
Even  before  the  stat.  1  &  2  Vict.  c.  110,  and  down  to  Freehold* 

acquired  < 

ie  time  of  the  passing  of  the  stat.  23  &  24  Vict.  c.  38,  a  $j£j££ 
dgment  bound  all  the  freehold  hereditaments  of  which  ment" 
e  debtor  was  seised  at  the  time  when  the  judgment  was 
itered  up,  or  which  he  afterwards  acquired.  And  no 
bsequent  act  of  his,  not  even  alienation  for  valuable 
•nsideration  to  a  purchaser  without  notice  of  the  judg- 
ent,  would  avoid  it ;  because  the  purchaser,  by  searching 
e  register,  would  have  become  acquainted  with  the  fact 
at  there  was  a  judgment  debt  to  which  the  land  might 
toome  liable ;  and  therefore  if  lie  suffered  from  purchasing 
i  estate  of  the  judgment  debtor,  he  had  only  himself  to 
aine  (6).     But  an  alienation,  even  in  equity  alone,  prior 

(*)  Hatton  v.  Haytviuxi,  L.   K.       1*1*1(1.   Judgm.,   4th  ed.   9 ;    Coote 
CftL  Ap.  229.  Mortg.,  4th  ed.  43. 

(*)  2  Cruise  Dig.  T.  14,  §  48  ; 
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t^uTch.'s.  *°  ^e  acknowledgment  of  a  judgment  was  and  still  is 
ft^daaig     good  against  it  (a).     And  the  enactment  in  the  stat  142 
jJJJSJrt^  Vict.  c.  110,  that  a  judgment  "  shall  operate  as  a  charge," 
judgment,    means  that  it  shall  so  operate  subject  to  any  equity  affect- 
ing the  estate  of  the  debtor,  such  as  that  of  a  prior  equitable 
mortgagee,  or  the  right  of  a  purchaser  under  a  contract 
entered  into  prior  to  the  judgment  (6).     1170. 
Keutive  Although  a  judgment  creditor  has  an  actual  charge  in 

Enent     equity  under  the  stat  1  &  2  Vict.  c.  110,  s.  13,  yet  he  is 
tor  and      ^      /  #  '  .      , 

a  mort-        not  jn  the  position  of  a  mortgagee,  even  of  an  equitable 
mortgagee  (c)  ;  for  until  execution,  he  has  no  estate  in  the 
land,  whether  legal  or  equitable  :  and  even  a  creditor  whose 
debtor  has  given  a  warrant  of  attorney  to  acknowledge 
a  judgment  for  a  sum  of  money  borrowed  at  the  time, 
has  not  the  equity  of  a  person  who  has  strictly  lent  his 
money  on  the  faith  of  the  land,  as  his  primary  security, 
in  the  same  way  as  a  mortgagee,  who  takes  a  conveyance 
of  an  estate  in  the  land,  or  even  a  mere  deposit  of  the 
deeds.     And  a  creditor  who  obtains  a  judgment  by  a  suit 
can  still  less  be  said  to  have  lent  his  money  on  the  faith 
of  the  land  ;  for  he  must  be  taken  to  have  known  that  if 
the  debtor  aliened  the  land  before  judgment  it  would  not 
affect  it.     1171. 

An  equitable  mortgagee  has  priority  over  a  registered 
subsequent  judgment ;  and  if  he  has  made  further  advances 
without  notice  of  the  judgment,  and  taken  a  legal  mortgage 
to  secure  them,  he  may  tack  them  to  his  former  advances 
as  against  the  judgment  debt  so  as  to  acquire  priority 
in  respect  of  his  further  advances,  by  reason  of  his  legal 
.      estate  (d).     1172. 

Estate*  iu         jjy  fae  0\^  \aw  (which  is  unaltered  on  these  points),  not 

coparcenary  J   .  ^  r  " 

(a)  2  Cruise  Dig.  T.  14,  §  48.  Coot*   Mortg.,  3rd  ed.   185,  190; 

(/0  Sugd.  V.  k  P..  13th  ed.  423  ;  Fisher  on  Mortg.,  419. 

Fisher  on  Mortg.  420—5.  (<*)   G>oke  v.    Hit  tar,  29  Bet*. 

(c)  Prid.    Judgm.,  4th  ed.    72 ;  100. 
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ly  lands  held  in  severalty,  but  also  lands  held  in  copar-  T  Neil's. 
nary  or  in  common,  rent  charges,  and  rents  in  respect  "^^7 

leases,   might  be  extended  ;  as  also  might  a  husband's  wd*marit!u 
terests  in  his  wife's  lands,  whether  jure  uxoris  or  as 
nant  by  the  curtesy.     But  prior  to  the  stat.  1  &  2  Vict. 

110,  a  judgment  against  a   tenant  in   tail   was   only  Esutosuu. 
fading  on  his  life  interest,  and  not  as  against  his  issue. 
Jid  if  a  judgment  was  obtained  against  a  joint  tenant,  Estates 
ad  he  died  before  execution,  it  would  not  bind  the  sur-  tenant. 
ivor  (a).     But  the  judgment  now  binds  the  issue  in  tail, 
«.,  and  the  surviving  joint  tenant,  under  the  13th  section, 
or  the  case  of  issue  in  tail  is  expressly  provided  for  by 
at  section  :  and  the  case  of  an  estate  in  joint  tenancy, 
ough  not  expressly  provided  for,  appears  to  be  included 
'  the  words  "  any  estate  or  interest  whatever."     1173. 
Prior  to  the  Statute  of  Frauds,  equitable  estates,  not  Equitable 

1  '  interest*. 

ing  cognisable  at  common  law,  were  not  extendible  on 
judgment,  st&tute,  or  recognisance.  .  By  s.  10  of  that 
.tote,  those  equitable  estates  of  which  the  debtor's  trustee 
a  seised  for  him  in  severalty  at  the  time  of  execution 
ght  be  extended.  This  was  held  not  to  apply  to 
aities  of  redemption,  or  to  equitable  interests  in  terms 
•  years  (b).     But  a  creditor  who  had  sued  out  execution 

a  judgment  had  a  lien  in  equity  on  an  equitable  in- 
vest in  a  term  of  years,  or,  if  sold,  on  the  proceeds, 
lependently  of  the  stat.  1  &  2  Vict.  c.  110  (c).  And 
w  (so  far  as  the  stat  23  &  24  Vict.  c.  38,  s.  1,  and  27  & 

Vict.  c.  112,  s.  1,  do  not  apply),  by  the  11th  section  of 
it  Act,  equitable  interests  in  terms  for  years  seem  to  be 


[•)  Archb.  by  Prentice,  9th  ed.  5  ;  Archb.  by  Prentice,  9th  ed.  630. 

>,  630  ;  Prid.,  4th  ed.  5—7,  66 ;  631  ;  2  Saund.  Rep.  by  Wms.  6th 

ote  Mortg.,  3rd  ed.  43  ;  2  Samid.  ed.  11. 

p.  by  Wma.  6th  ed.  69  a.  (c)  Sugd.  V.  k  P.,  13th  ed.  417  ; 

[b)  Prid.  Judgm.,  4th  ed.  15 — 17,  Oi*re  v.  Bowser,  3  Sm.  Si  Gif.   1, 

;  Coote  Moity.,  3rd  ed.  29 — 31  ;  affirmed  on  appeal. 

win  on  Trusts,  3rd  ed.   664— 
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Part 
T.  10 


Power. 


"oil's.  subject  to  execution  at  law,  and  by  the  13th  flection  they 
are  clearly  subject  to  a  charge  in  equity,  from  the  time  of 
the  judgment  being  entered  up  (a).  But  the  11th  section 
does  not  seem  to  include,  though  the  13th  section  doei 
include,  equities  of  redemption,  or  other  trusts  than  simple 
absolute  trusts  (b).     1174. 

Where  a  person  had  a  fee,  subject  to  a  power  of 
appointment  given  to  him  by  the  instrument  limiting  the 
fee  to  him,  and  he  exercised  the  power,  the  appointment 
had  the  effect  of  preventing  any  judgment  entered  upifter 
the  creation  of  the  power  from  affecting  the  land  as  against 
the  appointee  ;  for  an  appointee  is  not  regarded  as  taking 
under  the  appointment,  but  as  taking  immediately  under 
the  instrument  creating  the  power,  and  consequently  prior 
to  a  judgment  entered  up  before  the  appointment^  but  after 
the  deed  creating  the  power.  But  (except  in  the  case  of 
an  appointee  who  is  a  purchaser  without  notice,  and  who 
seems  to  be  protected  by  the  stat.  2  Vict,  c  11,  s.  5)  (*), 
this  consequence  of  the  appointment  is  avoided  by  the 
operation  of  the  stat.  1  &  2  Vict.  c.  110,  s.  11,  in  giving 
the  judgment  creditor  a  charge  in  equity  in  respect  of 
the  power  itself,  where  it  is  exerciseable  for  the  donees 
own  benefit  without  the  assent  of  any  other  person  (i)- 
1175. 

Where  land  is  contracted  to  be  sold,  judgment  entered 


Judgments 
entered  up 

against  the    up  against  the  vendor  after  the  contract  and  before  con- 
vendor  after     *       ° 

Sifand  for  veyance  w^l  n°t  (as  before  intimated)  bind  the  land  in  toe 
££ve%noe.  hands  of  the  purchaser.     But  the  judgment  is  a  lien  on 
unpaid  part  of  the  purchase  money  (e).     1176. 


(a)  Lewin  on  Trusts,  3rd  ed.  667  : 
Sugd.  V.  &  P.,  13th  ed.  421  ;  Prid. 
Judgm.,  4th  ed.  62—3. 

(&)  Coote  Mortg..  3rd  ed.  44; 
Archb.  by  Prentice,  9th  ed.  630; 
Prid.  Judgm..  4th  ed.  70. 

(c)  See  infra,  par.  1202. 


(<9  Sugd.  Pow.,  7tb  ed.  33,  uxi 
V.  &  P.,  13th  ed.  429 ;  Prid.  Judgm. 
33,  66. 

(e)  Prid.  on  Judgm.,  4th  ed.  » 
74  ;  Sugd.  V.  &  P.,  13th  ed.  414, 
415  :  Fisher  on  Mortg.  420. 
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real  estate  is  devised  upon  an  absolute  trust  for  t^chI's. 
igraent  against  a  person  entitled  to  the  proceeds  Ju7menta 
oes  not  operate  as  a  charge  on  the  land  or  the  JSJ£|£ 
under  the  13th  section  of  the  stat.  1  &  2  Vict,  proceed*  of 

sale 

at  judgment  creditors  who  have  obtained  charging 

orders  on  the  proceeds  in  Court,  have  priority 

j  to  the  dates  of  such  orders  (a).     1177. 

igh  the  13th  section  of  the  stat.  1  &  2  Vict  c.  110  Judgment- 

"  not  a  charge 

mentions  "  rectories,  advowsons,  and  tithes/'  yet on  ^neiice*. 
sn  held  on  appeal,  in  reversal  of  the  decision  of 
t  below,  that  a  judgment  entered  up  against  a 

clergyman  is  not  a  charge  on  his  benefice  under 
on(£).     1178. 

>  stat.  1  &  2  Vict.  c.  110,  s.  14,  it  is  enacted,  "  that  c^ng 
rson  against  whom  any  judgment  shall  have  been 

up  in  any  of  Her  Majesty's  superior  Courts  at 
rater  shall  have  any  government  stock,  funds,  or 
\y  or  any  stock,  or  shares  of  or  in  any  public 
in  England  (whether  incorporated  or  not),  stand- 
is  name  in  his  own  right,  or  in  the  name  of  any 
i  trust  for  him,  it  shall  be  lawful  for  a  judge  of 
rior  Courts,  on  the  application  of  any  judgment 
to  order  that  such  stock,  funds,  annuities,  or  shares, 
•f  them  or  such  part  thereof  respectively  as  he  shall 

>  shall  stand  charged  with  the  payment  of  the 
for  which  judgment  shall  have  been  so  recovered, 
rest  thereon  ;  and  such  order  shall  entitle  the 
t  creditor  to  all  such  remedies  as  he  would  have 
itled  to  if  such  charge  had  been  made  in  his  favour 
judgment  debtor  :  provided  that  no  proceedings 
taken  to  have  the  benefit  of  such  charge  until  after 
•ation  of  six  calendar  months  from  the  date  of  such 


ma*  v.  Cro*x.  2  Dr.  &  Sm.       M.  &  G.  1,  overruling  the  decision 

of  the  Court  below,  1  Sim.(N.S.)63; 
M**  v.  Gatkercole,  6  D.       Bate*  v.  Brother*.  2  8m.  k  Gif.  r>09. 
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t^m*1." 3.  order."     And  by  the  stat  3  &  4  Vict.  c.  82,  s.  1,  "  the  afore- 
~~       said  provisions  of  the  said  Act  shall  be  deemed  and  taken 

m 

to  extend  to  the  interest  of  any  judgment  debtor,  whether 
in  possession,  remainder,  or  reversion,  and  whether  vested 
or  contingent,  as  well  in  any  such  stocks,  funds,  annuities, 
or  shares  as  aforesaid,  as  also  in  the  dividends,  interest,  or 
annual  produce  of  any  such  stock,  funds,   annuities,  or 
shares ;   and  whenever  any  such  judgment  debtor  shall 
have  any  estate,  right,  title,  or  interest,  vested  or  contingent, 
in  possession,  remainder,  or  reversion,  in,  to,  or  out  of  any 
such  stocks,  funds,  annuities,  or  shares  as  aforesaid,  which 
now  are  or  shall  hereafter  be  standing  in  the  name  of  the 
Accountant-General   of  the   Court   of   Chancery,  or  the 
Accountant-General  of  the  Court  of  Exchequer,  or  in,  to, 
or  out  of  the  dividends,  interest,  or  annual  produce  thereof, 
it  shall  be  lawful  for  such  judge  to  make  any  order  as  to 
such  stock,  funds,  annuities,  or  shares,   or  the  interest, 
dividends,  or  annual  produce  thereof,  in  the  same  way  i* 
if  the  same  had  been  standing  in  the  name  of  a  trustee  of 
such  judgment  debtor  :  Provided  always,  that  no  order  of 
any  judge  as  to  any  stock,  funds,   annuities,  or  shaiw 
standing  in  the  name  of  the  Accountant-General  of  the 
Court  of  Chancery,  or  the   Accountant-General  of  the 
Court  of  Exchequer,  or  as  to  the  interest,  dividends,  or 
annual  produce  thereof,  shall  prevent  the  governor  and 
company  of  the  Bank  of  England,  or  any  public  company, 
from    permitting    any   transfer   of    such    stocks,  funds, 
annuities,  or  shares,  or  payment  of  the  interest,  dividends, 
or  annual  produce  thereof,  in  such  manner  as  the  Court  of 
Chancery  or  the  Court  of  Exchequer  respectively  may 
direct,  or  shall  have  any  greater  effect  than  if  such  debtor 
had  charged  such  stock,  funds,  annuities,  or  shares,  or  the 
interest,  dividends,  or  annual  produce  thereof,  in  favour  of 
the  judgment  creditor,  with  the  amount  of  the  sum  to  be 
mentioned  in  any  such  order."     1179. 
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A  judge  of  the  Court  of  Chancery  was  not  a  judge  T  ^oiV.'a. 

one  of  the  superior  Courts  at  Westminster  within 
*  meaning  of  the  14th  section  of  the  stat.  1  &  2  Vict. 

110(a).     1180. 

A  charging  order  cannot  have  any  greater  operation 
lan  an  instrument  of  charge  signed  by  the  debtor  against 
'bom  the  judgment  was  obtained  (6).     1181. 

A  person  claiming  under  a  mortgage  of  an  equitable 
aterest  in  stock,  made  subsequently  to  a  judgment,  but 
rfore  the  judgment  creditor  obtained  a  charging  order 
nder  the  stat.  1  &  2  Vict.  c.  110,  s.  14,  will  have  priority 
*er  the  judgment  creditor,  notwithstanding  the  mortgagee 
rf  not  give  notice  of  his  security  to  the  trustee  of  the 
*d(c).     1182. 

By  s.  17  of  the  stat.  1  &  2  Vict.  c.  110,  "every  judg-  interest  on 

J  '  J  J       &    judgment 

ent  debt  shall  carry  interest  at  the  rate  of  four  pounds  debt8- 
>r  centum  per  annum  from  the  time  of  entering  up  the 
dgment,  or  from  the  time  of  the  commencement  of  this 
ct  in  cases  of  judgments  then  entered  up  and  not  carry - 
g  interest,  until  the  same  shall  be  satisfied  ;  and  such 
terest  may  be  levied  under  a  writ  of  execution  on  such 
dgment'    1183. 

By  s.  18,  "all  decrees  and  orders  of  Courts  Of  Equity,  J^p**-, 
id  all  rules  of  Courts  of  Common  Law,  and  all  orders  of  2^^ 
e  Lord  Chancellor  or  of  the  Court  of  Review  in  matters  menu?" 
bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in 
liters  of  lunacy,  whereby  any  sum  of  money,  or  any 
its,  charges,  or  expenses,  shall  be  payable  to  any  person, 
all  have  the  effect  of  judgments  in  the  superior  Courts 
Common  Law ;  and  the  persons  to  whom  any  such  moneys 
costs,  charges,  or  expenses  shall  be  payable,  shall  be 


«)  Shelfords    Real     Property  20  Eq.  677. 

fc,  547.  (c)  Scott  v.    Lord    Mattings,  4 

b)  In  re  Onflow's  Trusts,  L.  R.  K.  &  J.  633. 

VOX?  I.  KK 
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t^och  a  d^*1***'  judgment  creditors  within  the  meaning  of 
Act,"  etc.     1184. 

A  decree  for  payment  of  what  shall  be  found  due  on  an 
account  directed  is  not  within  this  section  (a).    1186. 

A  rule  for  taxation  of  costs,  and  an  allocatur  thereon, 
which  is  merely  a  declaration  of  the  Master's  judgment  as 
to  the  amount  of  costs,  do  not  amount  to  a  rule  or  order 
within  this  section  ;  but  a  rule  absolute  for  payment  of 
costs  does  (o).     1186. 

By  the  stai  12  &  13  Vict.  c.  106,  s.  48,  the  provisions 
of  the  stat.  1  &  2  Vict  c.  110,  so  far  as  the  same  relate  to 
orders  of  the  Lord  Chancellor,  or  of  the  Court  of  Review 
therein  referred  to,  in  matters  of  bankruptcy,  and  4e 
powers  given  by  the  same  Act  to  the  Lord  Chancellor  awl 
the  Court  of  Review  in  matters  of  bankruptcy,  shall 
extend  to  and  be  applicable  to  orders  of  the  Lord  Chan- 
cellor and  of  the  Vice-Chancellor  in  matters  of  bankrupted 
under  the  stat.  12  &  13  Vict.  c.  106.  By  the  stat  14415 
Vict.  c.  83,  s.  7,  the  jurisdiction  of  the  Vice-Chancellor  in 
bankruptcy  was  transferred  to  the  Court  of  Appeal  in 
Chancery.     1187. 

An  order  of  the  Probate  Court  was  not  a  charge  on  land 
within  the  1  &  2  Vict  c.  110,  s.  13  (c).     1188. 
RMiif  ration      By  the  stat.  4  &  5  W.  &  M.  c.  20,  s.  3,  continued  by 

Of  jtlUg-  J  7  7* 

*££,  the  stat  6  &  7  W.  3,  c.  14,  and  7  &  8  W.  3,  c.  36,  "no 
orden.,  ami  jucigment  not  docketed  and  entered  into  the  books 
mentioned  in  the  Act  shall  affect  any  lands  or  tenements, 
as  to  purchasers  or  mortgagees,  or  have  any  preference 
against  heirs,  executors,  or  administrators,  in  their  admi- 
nistration of  their  ancestors9,  testators9,  or  intestates'  es- 
tates."    But  this  enactment  did  not  apply  in  the  case  of 


(a)  Ckadwick  v.  Holt,  8  D.  M.  k  (c)  Pratt  v.  Ball  1   D.  J.  4  & 
G.  584.  141  ;  BuU  v.  Hutckc*4.  32  Be»v. 

(b)  Shaw  v.  NcaU,  6  H.  L.  Cas.  615. 

681 ,  699. 
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■chasers  and  mortgagees  who  had  notice  of  judgments  :  TI',*lJ"Ic 
'  such  persons  were  bound  by  those  judgments,  though 
t  docketed  (a).     1188. 

By  the  stat  1  &  2  Vict,  c  110,  s.  19,  no  judgment, 
:ree,  rule,  or  order  shall,  by  virtue  of  the  Act,  affect  any 
reditament  as  to  purchasers,  mortgagees,  or  creditors, 
less  and  until  registered  : — "  No  judgment  of  any  of 
I  said  superior  (Jourts,  nor  any  decree  or  order  in  any 
art  of  Equity,  nor  any  rule  of  a  Court  of  Common  Law, 
r  any  order  in  bankruptcy  or  lunacy,  shall  by  virtue  of 
■s  Act  affect  any  lands,  tenements,  or  hereditaments,  as 
purchasers,  mortgagees,  or  creditors,  unless  and  until  a 
imorandum  or  minute,  containing  the  name,  and  the 
aal  or  last  known  place  of  abode,  and  the  title,  trade,  or 
ofession  of  the  person  whose  estate  is  intended  to  be 
ected  thereby,  and  the  Court  and  the  title  of  the  cause 
matter  in  which  such  judgment,  decree,  order,  or  rule 
ill  have  been  obtained  or  made,  and  the  date  of  such 
Igment,  decree,  order,  or  rule,  and  the  amount  of  the 
it,  damages,  costs,  or  moneys  thereby  recovered  or  ordered 
be  paid,  shall  be  left  with  the  senior  Master  of  the 
nrt  of  Common  Picas,  who  shall  forthwith  enter  the 
ne  particulars  in  a  book  in  alphabetical  order,  by  the 
me  of  the  person  whose  estate  is  intended  to  be  affected." 
id  by  the  stat.  2  Vict.  c.  11,  s.  3,  the  Master  shall  insert 
such  book  the  year  and  the  day  of  the  month  when 
iry  such  memorandum  or  minute  is  so  left  with  him. 
K). 

Under  the  lUth  section  of  the  stat.  1  &  t  Vict.  c.  110,  a 
Igment  lias  no  retrospective   operation  as  against  pnr- 
isers,  mortgagees,  or  creditors,  after  it  has  been  regis- 
ed(fr).     1191. 
We  have  seen  that  by  the  stat.  23  &  24  Vict  c.  38,  s.  1, 

(o>  Coote  Mortg.,  8rd  ed.  4ft 
(J)  Hargraee  v.  Margrave,  23  Beav.  4U4. 
S.K'2 
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r.Pi«f  ch."  3.  *n  or<^er  *°  bind  purchasers  or  mortgagees,  the  process  of 
execution  of  the  judgment,  etc.,  must  have  been  registered 
before  the  conveyance  or  mortgage  (a).  And  by  s.  2,  "the 
registry  hereinbefore  required  of  any  writ  of  execution, 
or  other  due  process  on  any  judgment,  statute,  or  recog- 
nisance, in  order  to  bind  a  purchaser  or  mortgagee,  shall 
be  made  by  a  memorandum  or  minute  referring  to  the 
judgment,  statute,  or  recognisance  already  registered, so 
as  to  connect  the  registry  of  the  writ  of  execution  or  other 
process  therewith  ;  such  memorandum  or  minute  to  be  left 
with  the  senior  Master  of  the  Court  of  Common  Pleas  at 
Westminster,  who  shall  forthwith  enter  the  particulars  in 
a  book  in  alphabetical  order  by  the  name  of  the  person  in 
whose  behalf  the  judgment,  statute,  or  recognisance  upon 
which  the  writ  of  execution  or  other  process  issued  vis 
registered,  and  also  the  year  and  the  day  of  the  month 
when  every  such  memorandum  or  minute  is  left  with 
him."     1192. 

By  the  stat.  2  Vict  c.  11,  s.  1,  the  dockets  of  judgments 
under  the  stat.  4  &  5  W.  &  M.  c.  20,  are  closed.  And  by 
stat.  2  Vict.  c.  11,  s.  2,  "no  judgment  already  docketed 
under  that  Act  shall,  after  1st  August,  1841,  affect  any 
hereditaments,  as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  such  memorandum  as  is  prescribed  by 
the  stat.  1  &  2  Vict.  c.  110,  shall  be  left  with  the  senior 
Master  of  the  Court  of  Common  Pleas  "  to  be  entered  by 
him.     1193. 

The  stat.  2  Vict.  c.  11,  by  abolishing  dockets,  virtually 
repealed  the  enactment  of  the  stat.  4  &  5  W.  &  M.  c  20, 
that  "  no  judgment  not  docketed  shall  have  any  preference 
against  heirs,  executors,  or  administrators,"  in  the  admi- 
nistration of  assets.  So  that  it  was  held  that  judgment 
debts,  although  they  cannot  now  be  docketed,  shall  haw 
the  preference  they  used  to  have  before  the  stat  4  &  5  W. 

(a)  See  supra,  par.  1167. 
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:  M.  c.  20,  and  must  be  paid   before   simple    contract  /jj^-j 
•bte  (a).     But  by  the  siat  23  &  24  Vict.  c.  38,  s.  3,  it  is  : 

nacted  as  follows  :  "  Whereas  by  an  Act  passed  in  the 
Mrth  and  fifth  years  of  their  late  majesties  King  William 
nd  Queen  Mary,  intituled  i  An  Act  for  the  better  Discovery 
f  Judgments  in  the  Courts  of  King's  Bench,  Common 
'leas,  and  Exchequer  in  Westminster,9  it  was  enacted,  that 
t>  judgment  not  docketed  and  entered  in  books  in  the 
anner  thereby  provided  should  affect  any  lands  or  tene- 
ents  as  to  purchasers  or  mortgagees,  or  have  any  pre- 
rence  against  heirs,  executors,  or  administrators,  in  their 
[ministration  of  their  ancestors9,  testators9,  or  intestates9 
tates  :  And  whereas  by  several  later  Acts  judgments  are 
quired  to  be  registered  with  more  particulars  than  were 
quired  by  the  said  recited  Act ;  and  it  is  thereby  enacted 
at  judgments  not  so  registered  shall  not  affect  any  lands, 
nements,  or  hereditaments  as  to  purchasers,  mortgagees, 
•  creditors,  unless  and  until  the  same  shall  be  registered 
manner  thereby  required  ;  and,  in  obedience  to  a  direc- 
>n  in  one  of  the  same  Acts  contained,  the  dockets  exist- 
g  under  the  said  first-recited  Act  have  been  finally 
rood  :  And  whereas  the  said  several  later  Acts  do  not 
tpreasly  enact  that  judgments  not  docketed  as  thereby 
•quired  shall  not  have  any  preference  against  heirs, 
cecutors,  or  administrators,  in  their  administration  of 
teir  ancestors9,  testators9,  or  intestates9  estates,  in  consc- 
ience whereof  such  heirs,  executors,  or  administrators 
ive  been  held  to  have  lost  the  protection  which  they 
ijoyed  under  the  said  first- recited  Act,  and  it  is  expedient 
lat  the  same  should  be  restored  :  Be  it  therefore  declared 
od  enacted,  That  no  judgment  which  has  not  already 
»en  or  which  shall  not  hereafter  be  entered  or  docketed 
nder  the  several  Acts  now  in  force,  and  which  passed 
ibsequently   to   the   said   Act   of  the   fourth   and   fifth 

(/i)  Fuller  v.  Redman  (No.  1),  26  Beav.  600. 
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t deli's  vears  °f  King  William  and  Queen  Mary,  so  as  to 

lands,  tenements,  or  hereditaments,  as  against  purchasers, 
mortgagees,  or  creditors,  shall  have  any  preference 
against  heirs,  executors,  or  administrators,  in  their  admi- 
nistration of  their  ancestors1,  testators9,  or  intestates' 
estates  "  (a).  1194. 
Re-ns»tni-  By  the  stat.  2  Vict.  c.  11,  s.  4,  judgments,  decrees, 
judgment*,   orders,  and  rules,  after  five  years  from  the  date  of  the  first 

lecrees,  /  /  •/ 

>nu»m,  ami   registration  thereof,  shall  be  void  against  hereditaments, 

rules,  an  "  •        '  © 

JSJJJ^ere,   as  to  purchasers,  mortgagees,  and  creditors,  unless  again 
!>™^uS  registered  within  five  years  before  the  instrument  under 
which  such  purchasers  and  mortgagees  claim,  or  before  the 
rights  of  such  creditors  accrued,  and  so,  toties  quoties,at 
the  expiration  of  every  succeeding  five  years  :  u  All  judg- 
ments of  any  of  the  superior  Courts,  decrees  or  orders  in 
any  Court  of  Equity,  rules  of  a  Court  of  Common  Law,  and 
orders  in  bankruptcy  or  lunacy,  which  since  the  passing  of 
the  said  recited  Act  of  the  first  and  second  years  of  the 
reign  of  her  present  Majesty  have  been  registered  under 
the  provisions  therein  contained,  or  which  shall  hereafter 
be  so  registered,  shall  after  the  expiration  of  five  years 
from  the  date   of  the   entry  thereof,   be   null  and  void 
against  lands,  tenements,  and  other  hereditaments,  as  to 
purchasers,  mortgagees,  or  creditors,  unless  a  like  memo- 
randum or  minute  as  was  required  in  the  first  instance  is 
again  left  with  the  senior  Master  of  the  said  Court  of 
Common  Pleas  within  five  vears  before  the  execution  of 
the  conveyance,  settlement,  mortgage,  lease,  or  other  deed 
or  instrument  vesting  or  transferring  the  legal  or  equitable 
right,  title,  estate,  or  interest  in  or  to  any  such  purchaser 
or  mortgagee  for  valuable  consideration,  or,  as  to  creditor?, 
within  five  years  before  the  right  of  such  creditors  accrued, 
and  so,  toties  quoties,  at  the  expiration  of  every  succeeding 

(a)  See  Jennhyjx  v.   Ki/jhtj,  33  Hon  v.   198  ;  Krmp    v.  Waddiiyha*. 
L.  R.  1  Q.  B.  356. 
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Bve  years  ;  and  the  senior  Master  shall  forthwith  re-enter  t^ohVs. 
Ube  same   in   like   manner   a§  the   same  was   originally  " 

altered."     1196. 

This  enactment  that  the  judgment  shall  be  void  against 
*ads  "as  to  creditors"  unless  re-registered  within  five 
ears  before  the  right  of  such  creditors  accrued,  refers 
uly  to  creditors  who  have  acquired  a  right  or  interest  in 
*e  land  ;  and  the  accruer  of  the  right  to  such  creditors 
leans  an  accruer  of  the  right  to  the  land,  so  as  to  enable 
lem  to  dispute  the  right  of  the  judgment  creditor  in 
aspect  thereof:  so  that  the  section  does  not  refer  to 
reditors  who  have  not  acquired  any  specific  right  or 
iterest  in  the  land  (a).     1196. 

By  the  stat.  18  Vict.  c.  15,  s.  6,  "  it  shall  be  deemed 
ifficient  to  bind  such  purchasers,  mortgagees,  and  cre- 
itors,  if  such  memorandum  or  minute  as  was  required  in 
ne  first  instance  is  again  left  with  the  senior  Master  of 
le  Common  Pleas  within  five  years  before  the  execution 
f  the  conveyance,  settlement,  mortgage,  lease,  or  other 
eed  or  instrument  vesting  or  transferring  the  legal  or 
qaitable  right,  title,  estate,  or  interest,  in  or  to  any  such 
urchaser  or  mortgagee,  for  valuable  consideration,  or,  as 
o  creditors,  within  five  years  before  the  right  of  such 
reditors  accrued,  as  directed  by  the  said  last-mentioned 
^ct  (the  stat.  2  Vict.  c.  11),  although  more  than  five 
ears  shall  have  expired  by  effluxion  of  time  since  the  last 
irevious  registration  before  such  last-mentioned  memo- 
andum  or  minute  was  left,  and  so,  totics  quoties,  upon 
very  re-registry."     1197. 

Registration  will  protect  the  judgment  creditor  against 
II  who  become  interested  as  mortgagees,  purchasers,  or 
reditors,  during  the  currency  of  the  five  years  following 
nch  registration.     And  such  protection  against  them  will 

(a)  Simpson  v.  Morley,  2  K.  A:  J.  71. 
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t^cJ** 3  continue  though  the  judgment  be  not  re-registered  until 
some  time  after  the  expiration  of  the  five  years,  or  not 
re-registered  at  all ;  because  the  object  of  the  statute 
being  to  afford  all  persons  advancing  money  the  means  of 
knowing,  by  a  search  of  the  register  for  not  more  than 
five  years  before,  whether  there  are  any  prior  charges  or 
not,  it  could  not  have  been  the  intention  of  the  legislature 
that  a  purchaser  or  mortgagee,  once  having  the  means  of 
knowing,  by  the  registration  effected  previous  to  his 
purchase  or  mortgage  of  the  existence  of  a  prior  charge, 
should  be  bettered,  as  to  his  security,  by  the  subsequent 
omission  of  that  which,  as  to  him,  was  a  mere  formal  act, 
namely,  the  re-registration.  But  as  to  persons  becoming 
entitled  as  purchasers,  mortgagees,  or  creditors,  in  the 
interval  between  the  expiration  of  the  five  years  following 
the  first  registration  of  the  judgment,  and  the  time  of 
registration  thereof,  the  judgment  creditor  will  not  be 
protected,  but  they  will  have  priority  over  him,  because 
the  object  of  the  Act  was  not  merely  to  give  purchasers, 
mortgagees,  or  creditors,  the  means  of  ascertaining  the 
existence  of  prior  judgments,  but  also  to  prevent  the 
necessity  of  their  searching  for  more  than  five  years 
previously,  in  order  to  ascertain  the  existence  of  prior 
judgments  ;  by  enacting  that  judgments  not  re- registered 
within  five  years  before  the  title  of  such  purchasers, 
mortgagees,  or  creditors,  should  not  affect  them.  When 
the  stat.  2  Vict.  c.  11,  s.  4,  says  that  judgments,  etc.,  shall, 
after  the  expiration  of  five  years  from  registration,  be  void 
"as  to  purchasers,  mortgagees,  or  creditors,"  unless  re- 
registered "  within  five  years  before  the  execution  "  of  the 
instrument  under  which  such  purchasers  or  mortgagees 
claim,  or  within  five  years  before  the  accruer  of  right  to 
such  creditors  ;  the  words  "  before  the  execution,"  etc, 
show  that  the  "  purchasers,  mortgagees,  or  creditors  "  are 
those  who  become  interested  as  such  after  the  expiration 
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the  five  years   following   the    first   or   prior   registra-  t^oJJ's. 

n(a).     1198.  ' 

By  the  stat  23  &  24  Vict.  c.  38,  s.  4,  it  is  enacted  that  Re-«*wtra. 

*  7  '  tion  as 

0  judgments  which,  since  the  passing  of  the  Act  1  &  2  JS^d 
ct  c.  110,  have  been  registered  under  the  provisions  executor"- 
nrein  contained,  or  contained  in  the  Act  of  the  2  &  3 

ct  c.  11,  as  explained  and  amended  by  the  Act  of  the 
k  19  Vict  c.  15,  or  which  will  hereafter  be  so  registered, 
ill  have  any  preference  against  heirs,  executors,  or 
ministrators,  in  their  administration  of  their  executors', 
rtatore',  or  intestates9  estates,  unless  at  the  death  of  the 
rtator  or  intestate  five  years  shall  not  have  elapsed  from 
3  date  of  the  entry  thereof  on  the  docket  or  from  the 
ly  or  last  re-registry  thereof,  as  the  case  may  be,  which 
registry  from  time  to  time  is  hereby  authorised  to  be 
ide  in  manner  directed  by  the  said  Act  of  the  second 

1  third  of  Queen  Victoria,  as  explained  and  amended 
the  Act  of  the  eighteenth  and  nineteenth  of  Queen 

ctoria ;  but  it  shall  be  deemed  sufficient  to  secure  such 
rference  as  aforesaid,  if  such  a  memorandum  as  was 
[uired  in  the  first  instance  is  again  left  with  the  senior 
ister  of  the  Common  Pleas  within  five  years  before  the 
ith  of  the  testator  or  intestate,  although  more  than  five 
ire  shall  have  expired  by  effluxion  of  time  since  the  last 
vious  registration,  before  such  last-mentioned  memo- 
dum  or  minute  was  left ;  and  so  toties  quoties  upon 
iry  re-registry  "  (£).     1199. 

3y  the  stat.  23  &  24  Vict.  c.  38,  s.  5,  u  In  the  construc- 
l  of  the  previous  provisions,  the  term  judgment  shall 
taken  to  include  registered  decrees,  orders  of  Courts  of 
lity  and  Bankruptcy,  and  other  orders  having  the  opera- 
i  of  a  judgment"     1200. 

)  Beavaa  v.  Earl  of  Oxford,  6       Sugd.  V.  &  P.,  13th  ed.  425,  120. 
I.  *  O.  492  ;  Shaw  v.  Mule,  6  (/>)  See  Eran*\\  William*.  2  Dr. 

,.  CM.  581,  595,  605,  606,  614  ;      k  Sm.  324. 
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r.^cn.'a.    By the  stat  27  &  28  Vict  c- 112>  * 3> "  Everv  wrife  or 

Writaof      other  process  of  execution  of  any  such  judgment,  statute, 
j£<JjJ2Jj£n  to  or  recognisance,  by  virtue  whereof  any  land  shall  have 
nunv       been  actually  delivered  in  execution,  shall  be  registered 
Ey23&24    in  the  manner  provided  by  an  Act  passed  in  the  session 
of  the  twenty-third  and  twenty-fourth  years  of  her  present 
Majesty,  intituled  '  An  Act  to  further  amend  the  Law  of 
Property,'  but  in  the  name  of  the  debtor  against  whom 
such  writ  or  process  is  issued,  instead  of,  as  under  the 
said  Act,  in  the  name  of  the  creditor  ;  and  no  other  or 
prior  registration  of  such  judgment,  statute,  or  recognisance 
shall  be  or  be  deemed  necessary  for  any  purpose ;  and  no 
reference  to  any  such  prior  registration  shall  be  required  to 
be  made  in  or  by  the  memorandum  or  minute  of  such  writ 
or  other  process  of  execution  which  shall  be  left  with  the 
senior  Master  of  the  Court  of  Common  Pleas  for  the  par- 
pose  of  such  registry."     1201. 
Enactment        By  the  stat.  2  Vict  c.  11,  8.  5,  purchasers  and  mortga- 
gees, witlwut  notice,  are  not  to  be  affected  by  such  regis- 
tered judgments,  decrees,  rules,  or  orders,  more  extensively 
than  by  docketed  judgments  before  the  stat  1  &  2  Viet, 
c.  110:  "As  against  purchasers  and  mortgagees,  withont 
notice  of  such  judgments,  decrees  or  orders,  rules  or  orders^ 
as  aforesaid,  none  of  such  judgments,  decrees,  or  orders, 
rules  or  orders,  shall  bind  or  affect  any  lands,  tenements,  or 
hereditaments,  or  any  interest  therein,  further  or  otherwise 
or  more  extensively  in  any  respect,  although  duly  regk 
tered,  than  a  judgment  of  one  of  the  superior  Courts 
aforesaid   would   have   bound    such    purchaser  or  mort- 
gagee before  the  said  Act  of  the  first  and  second  years 
of  the   reign    of   her    present    Majesty,    where  it  had 
been  duly  docketed  according  to  the  law  then  in  force." 
1202. 

By  the  stat.  3  &  4  Vict.  c.  82,  s.  2,  which  appears  to  have 
been  framed  in  ignorance  of  the  existence  of  the  stat  2  Vict 


OF   STATUTB8,   JUDGMENTS,    ETC.  507 

c,  11  (a),  no  unregistered  judgment,  decree,  order,  or  rule,  Tp£Rc"'s 
shall  by  virtue  of  the  stat.  1  &  2  Vict.  c.  110,  affect  pur- 
chasers,  mortgagees,  or  creditors,  notwithstanding  any 
Qofcice  thereof:  "No  such  judgment,  decree,  order,  or 
"ale  as  aforesaid  shall,  by  virtue  of  the  said  Act,  affect  any 
ands,  tenements,  or  hereditaments,  at  law  or  in  equity,  as 
&  purchasers,  mortgagees,  or  creditors,  unless  and  until 
Hch  a  memorandum  or  minute  as  in  the  said  Act  in  that 
ehalf  mentioned  shall  have  been  left  with  the  senior 
faster  of  the  said  Court  of  Common  Pleas  at  Westminster  ; 
Dy  notice  of  any  such  judgment,  decree,  order,  or  rule,  to 
ny  such  purchaser,  mortgagee,  or  creditor,  in  anywise 
otwithstanding."     1203. 

In  consequence  of  the  insertion  of  the  words  "  by  virtue 
f  the  said  Act,"  it  was  questioned  whether  this  enactment 
pplied  to  the  case  of  a  creditor  proceeding  upon  an  old 
ocketed  judgment  not  duly  registered,  or  upon  a  judgment 
either  docketed  nor  registered,  of  which  such  creditor  had 
otice  (6).  And  therefore  by  the  stat.  18  Vict.  c.  15,  s.  4, 
Iris  provision  negativing  the  effect  of  notice  is  extended 
>  all  unregistered  judgments,  decrees,  orders,  and  rules, 
bough  operating  otherwise  than  by  virtue  of  the  stat.  1  &  2 
ricfc  c  110,  whether  docketed  or  not : — "Whereas  the  pro- 
motion afforded  to  purchasers,  mortgagees,  and  creditors,  by 
he  said  Act  of  the  third  and  fourth  of  Her  Majesty,  against 
udgir  ente,  decrees,  orders,  or  rules,  not  duly  registered,  any 
lotice  thereof  notwithstanding,  is  confined  to  judgments, 
lecrees,  orders,  or  rules  binding  by  virtue  of  the  said  Act 
)f  the  first  and  second  years  of  Her  Majesty  :  And  whereas 
lie  docket  or  register  previously  in  use  has  been  closed 
ind  the  said  provision  ought  not  to  be  so  restricted  :  Be  it 
iherefore  enacted,  That  no  judgment,  decree,  order,  or  rule 
vhich  might  be  registered  under  the  said  Act  of  the  first 

(•)  Cootc  Mortg.,  3rd  ed.  55.  Sugd.  V.  k  P.,  13th  ed.  428  ;  Prid. 

(5)  Coote  Mortg.,   3rd    ed.   55;      on  Judgm.,  4th  ed.  107— 8. 
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t^Tch's  an(^  aecon(^  years  of  Her  Majesty  shall  affect  any  heredita- 
~  ments,  at  law  or  in  equity,  as  to  purchasers,  mortgagees,  or 

creditors,  unless  and  until  such  a  memorandum  or  minute 
as  in  the  said  Act  in  that  behalf  mentioned  shall  have 
been  left  with  the  proper  officer  of  the  proper  Courts  any 
notice  of  any  such  judgment,  decree,  order,  or  role,  to  any 
such  purchaser,  mortgagee,  or  creditor,  in  anywise  notwith- 
standing."    1204. 

By  the  stat.  18  Vict,  c  15,  s.  5,  this  provision  negativing 
the   effect   of  notice  is  extended  to  judgments,  decrees, 
orders,  and  rules  not  re-registered : — u  The  provision  con- 
tained in  the  section  numbered  2  of  the  said  Act  of  the 
third  and  fourth  years  of  Her  Majesty  extends  and  shall  be 
deemed  to  extend  as  well  to  the  Act  therein  referred  to  as 
the  section  numbered  4  of  the  said  Act  of  the  second  and 
third  of  Her  Majesty,  as  explained  by  this  Act,  so  that 
notice  of  any  judgment,  decree,  order,  or  rule,  not  duly 
re-registered,  shall   not  avail  against   purchasers,  mort- 
gagees,  or   creditors,  as  to  lands,  tenements,  or  heredi- 
taments."     1205. 
Lit**  By  the  stat.  2  Vict.  c.  11,  s.  7,  no  lis  pendens  shall  bind 

a  purchaser  or  mortgagee,  without  express  notice  thereof, 
unless  and  until  registered  and  re-registered,  in  the  same 
way  as  a  judgment : — "  No  lis  pendens  shall  bind  a  pur- 
chaser or  mortgagee  without  express  notice  thereof,  unless 
and  until  a  memorandum  or  minute,  containing  the  name 
and  the  usual  or  last  known  place  of  abode,  and  the  title, 
trade,  or  profession  of  the  person  whose  estate  is  intended 
to  be  affected  thereby,  and  the  Court  of  Equity,  and  the 
title  of  the  cause  or  information,  and  the  day  when  the  bill 
or  information  was  filed,  shall  be  left  with  the  senior 
Master  of  the  said  Court  of  Common  Pleas,  who  shall 
forthwith  enter  the  same  particulars  in  a  book  as  aforesaid, 
in  alphabetical  order,  by  the  name  of  the  person  whose 
estate  is  intended  to  be  affected  by  such  lis  pendens ;  and 
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ich  officer  shall  be  entitled  for  any  such  entry  to  the  sum  t^c!,1;^ 
two  shillings  and  sixpence ;  and  the  provisions  herein- 
fore  contained  in  regard  to  the  re-entering  of  judgments 
ery  five  years,  and  the  fee  payable  to  the  officer  thereon, 
sdl  extend  to  every  case  of  lis  pendens  which  shall  be 
gistered  under  the  provisions  of  this  Act."  And  by  the 
L  13  &  14  Vict  c.  35,  s.  17,  il  the  filing  of  a  special  case 
d  the  entering  of  appearances  thereto  by  the  persons 
mod  as  defendants  therein,  shall  be  taken  to  be  a  lis 
adens,  and  may  be  registered  under  the  provisions  of  an 
it  made  and  passed  in  the  second  year  of  the  reign  of  her 
*sent  Majesty,  intituled,  'An  Act  for  the  better  protection 
purchasers  against  judgments,  crown  debts,  lis  pendens, 
d  fiats  in  bankruptcy,9  in  like  manner  as  any  other  lis 
adens  in  a  Court  of  Equity  may  now  be  so  registered, 
i,  unless  and  until  so  registered,  shall  not  bind  a 
rchaser  or  mortgagee  without  express  notice  thereof" 
06. 
A  registered  lis  pendens  does  not  create  a  charge  or  lien  court  may 

e  r  °  older  the 

the  property.      The  effect  of  the  registration  of  a  lis  ™j£23ti|£ 
adens  is,  simply  to  render  it  incumbent  on  persons  to  ^^^^ 
juire  into  the  claim  of  the  plaintiff  who  registers  it  (a). 

07. 

By  the  stat.  30  &  31  Vict.  c.  47,  after  reciting  that  "  a 
jistered  lis  pendens  cannot  be  vacated  without  the  con- 
it  of  the  person  by  whom  it  was  registered,  and  such 
agent  is  sometimes  withheld,  although  the  suit  or  pro- 
dding is  at  an  end,  or  is  not  being  bona  fide  prosecuted  : 
remedy  whereof  it  is  enacted,  that  the  Court  before 
om  the  property  sought  to  be  bound  is  in  litigation  may, 
m  the  determination  of  the  lis  pendens,  or  during  the 
idency  thereof,  where  the  Court  shall  be  satisfied  that 
litigation  is  not  prosecuted  bona  fide,  make  an  order,  if 

O)  Bull  v  Hutchett*,  32  Beav.  615. 
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part  ii.    it  shall  seo  fit,  for  the  vacating  of  the  registration  without 

T.  10,  Cn.  3.  '  . 

the  consent  of  the  party  who  registered  it,  and  may,  in  the 
discretion  of  the  Court,  direct  the  party  on  whose  behalf 
the  registration  was  made  to  pay  all  the  costs  and  expenses 
occasioned  by  the  registration  or  the  vacating  thereof. " 
1208. 

judgment*,       By  the  stat.  1  &  2  Vict.  c.  110,  s.  21,  and  by  the  stat. 

Palatinate    18  Vict.  c.  15,  ss.  1,  2,  &  3,  and  by  the  stat.  23  &  24  Vict. 

Court*. 

c.  38,  s.  2,  certain  provisions  are  made  for  extending  the 
law  relating  to  judgments,  decrees,  orders,  and  rules  of,  and 
lites  pendentes  in,  the  superior  Courts,  under  the  statutes 
before  mentioned,  to  similar  proceedings  of  and  in  the 
Palatinate  Courts  of  Lancaster  and  Durham.  1209. 
judgment*,  By  the  stat.  1  &  2  Vict.  c.  110,  s.  22,  it  is  in  effect 
inferior       enacted,  that  judgments,  rules,  or  orders  of  inferior  Courts 

Courts  may  .  . 

be  removed  cf  Record,  in  which  a  barrister  of  not  less  than  seven  years' 

into  superior  J 

Courts.  standing  shall  act  as  a  judge,  assessor,  or  assistant,  may  be 
removed  into  the  superior  Courts  or  into  the  Court  of 
Common  Pleas  at  Lancaster,  and  shall  then  have  the  effect 
of  a  judgment,  rule,  or  order  of  such  superior  Court     And 

KesiHtnition  by  the  stat.  18  Vict.  c.  15,  s.  7  (which  repeals  a  provision 
in  the  22nd  section  of  the  stat.  1  &  2  Vict.  c.  110,  as  to 
purchasers,  mortgagees,  and  creditors),  it  is  in  effect 
enacted,  that  no  judgment,  rule,  or  order  removed,  shall 
bind  purchasers,  mortgagees,  or  creditors,  unless  and  until 
registered  and  re-registered,  like  judgments  of  the  superior 
Courts.    1210. 

RegutrHtkm      By  the  stat.  18  Vici  c.  15,  s.  10,  no  order  of  the  Court 

of  order*  of 

Sankrlfitcv  °^  Bankruptcy  for  payment  of  money  or  of  costs  under 
amieJ49* 123  sections  123  and  249  of  the  Bankrupt  Law  Consolidation 
of  Bankrupt  j^  lg49>  «  ghall  aflfect  any  hereditaments  as  to  purchasers, 

mortgagees,  or  creditors,  unless  and  until  it  shall  be  re- 
gistered, and  if  necessary,  re-registered,  in  like  manner  as, 
in  order  to  bind  such  purchasers,  mortgagees,  or  creditors, 
it  must  have  been,  if  it  had  originally  been  a  judgment  or 


sex. 
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Pole  obtained  or  entered  up  in  one  of  the  superior  Courts  t.Pujrch' 3 
or  in  the  said  Palatinate  Court  respectively,  any   notice 
rf  any  such  order  to  any  such  purchaser,  mortgagee,  or 
reditor  in  anywise  notwithstanding."     1211. 

By  the  stat.  5  Anne,  c.  18,  s.  14,  as  to  hereditaments  in  ^^Uoii 
be  West  Riding  of  the  county  of  York  ;  by  the  stat.  6  SSutia, 
Lnne,  c.  35,  s.  19,  as  to  hereditaments  in  the  East  Riding  ui*ui«*?n 

',  Yorkshire 

lid  in  the  town  and  county  of  the  town  of  Kingston-upon-  jjjd  Middie- 
lull  ;  and  by  the  stat.  7  Anne,  c.  20,  s.  18,  as  to  heredita- 
ments in  Middlesex,  no  judgment,  statute,  or  recognisance, 
xcept  on  account  of  the  Crown,  shall  affect  or  bind  any 
iereditaments  but  from  the  time  that  a  memorandum 
hereof  shall  be  entered  in  the  registry  office  there. 
Jut  by  s.  11  of  the  first  Act,  and  s.  28  of  the  second, 
f  they  are  registered  within  thirty  days  after  the 
acknowledgment  or  signing  thereof,  the  lands  in  the 
West  and  East  Ridings  and  in  Kingston-upon- Hull, 
rhich  the  defendants  or  cognizors  had  at  the  time  of 
uch  acknowledgment  or  signing  shall  be  bound  thereby. 
1212. 

By  the  stat  8  Geo.  2,  c.  6,  s.  1,  as  to  hereditaments  in 
lie  North  Riding,  every  judgment,  statute,  and  recogni- 
sance  shall  be  void,  against  subsequent  purchasers  or 
mortgagees,  plaintiffs  or  cognizees  for  or  upon  valuable 
consideration,  unless  registered  before  the  registry  of  the 
memorial  of  the  deed  of  conveyance,  judgment,  statute,  or 
recognisance  under  which  they  claim.  But  by  s.  33,  if 
such  judgments,  statutes,  or  recognisances  are  registered 
vrithin  twenty  days  after  the  acknowledgment  or  signing 
thereof,  all  the  lands  that  the  defendant  or  cognizor  had 
it  the  time  of  such  acknowledgment  or  signing  shall  be 
xrand  thereby.    1213. 

The  recent  statutes  on  registration  do  not  repeal  the 
ocal  registry  Acts ;  nor  do  they  contain  an  exception  of 
he  register  counties;  and  therefore,  in  the  case  of  lands 
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part  ii.    situate  there,  both  kinds  of  registration  are  necessary  (a). 

T.  10,  Ch.  «.  '  **  J  v ' 

Of   course,  this  is  a  casus   omissus   on  the  part  of  the 

legislature.  And  it  operates  as  a  legal  trap  to  many  a 
practitioner,  which  it  is  extremely  important  to  bear  in 
mind.    1214. 

In  the  case  of  judgments  entered  up  before  the  23rd  of 
July,  1860,  a  subsequent  judgment  registered  in  the  Mid- 
dlesex registry  before  an  earlier  judgment  has  priority 
over  such  earlier  judgment,  notwithstanding  the  subse- 
quent judgment  creditor,  at  the  time  when  his  judgment 
was  entered  up,  had  notice  of  the  earlier  judgment  (i). 
1215. 

When  a  prior  judgment  is  registered  in  Yorkshire  before 
a  subsequent  one,  the  first  has  a  priority  over  the  second, 
though  the  second  be  first  registered  in  the  Common 
Pleas  (<•).     1216. 

Docketing  of  a  judgment  under  the  old  law  was  not 
notice  of  it ;  nor  is  registration  of  it  notice  under  the  new 
law(d).     1217. 
General  ^e  have  seen  ^na^  by  the  old  law,  a  purchaser  or  morV 

the3&t°Sf  gagee  was  bound  by  judgments  of  which  he  had  notice, 
©ntSodup  whether  docketed  or  not  (e).  Now,  however  (as  regards 
times.  judgments  entered  up  before  the  23rd  of  July,  1860),  in 
consequence  of  the  stat.  8  &  4  Vict.  c.  82,  s.  2,  extended  by 
the  stat.  18  Vict.  c.  15,  s.  4,  he  is  not  bound  even  by  judg- 
ments of  which  he  had  notice,  unless  they  are  registered  (/). 
And  in  consequence  of  the  stat.  2  Vict  c.  11,  s.  5,  as  lar 


(a)  Prid.  on  Judgm.,  4  th  ed.  109; 
Coote  Mortg.,  3rd  ed.  79  ;  Shelf. 
Real  Prop.  Acts,  6th  ed.  642,  567  ; 
Sugd.  V.  ii  r.,  ISth  ed.  431  ;  West- 
brook  v.  Blythc,  3  Ell.  &  Bl.  737  ; 
Benham  v.  Keane,  1  Johns.  &  Hem. 
685 ;  3  D.  F.  &  J.  318. 

(ft)  Benham  v.  Keane,  I  Johns.  & 
Hem.  685  ;  3  D.  F.  &  J.  318. 


(c)  jXecc  v.  Flood,  33  Be»T.  6W. 

GO  Sugd.  V.  &  P.,  13th  ed.  427; 
Fisher  Mortg.  335. 

(c)  Coote  Mortg.  3rd  ed.  48;  Prid. 
Judgm.,  4th  ed.  104  ;  Fisher  Mortg. 
335. 

if)  Sugd.  V.  &  P.,  13th  ed.  423, 
428  ;  Fisher  Mortg.  336.  See  sop*, 
par.  1203,  1204. 
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regards  the  extended  remedies  of  the  stat.  1  &  2  Vict.  t^c"^ 
110,  he  is  not  bound  by  judgments  of  which  he  had  no 
ice,  though  they  are  registered  (a).  But  he  is  bound  by 
[iatered  judgments  of  which  he  had  no  notice,  to  the 
ne  extent  as  he  would  have  been  by  docketed  judgments 
tore  that  statute  (6).     1218. 

The  result,  therefore,  as  regards  judgments  entered  up 
fore  the  23rd  of  July,  18f>0,  is,  that  in  order  to  subject 
rchasers  and  mortgagees  to  the  extended  remedies  of  the 
it.  1  &  2  Vict.  c.  110,  both  notice  and  registration  are 
cessary  :  registration  is  necessary  by  that  statute  itself, 
d  notice  is  necessary  by  the  stat.  2  Vict.  c.  11,  s.  5.  But 
order  to  subject  them  merely  to  the  old  remedies  prior 
the  stat.  1  &  2  Vict.  c.  110,  registration  will  suffice  with- 
t  notice  ;  although,  in  consequence  of  the  stat.  18  Vict. 
15,  s.  4,  notice*  will  not  suffice  without  registration. 
19. 

ft  follows  from  this  that  the  proper  course  is,  in  all  cases 
iearch  for  judgments.  Some  practitioners  imagine  that 
bey  do  not  search,  and  neither  they  nor  their  clients  have 
'  notice  aliunde,  their  clients  will  be  safe.  But  this  is  a  mis- 
e.  It  is  true  that  they  will  not  be  liable  to  the  extended 
ledies  of  the  stat.  1  &  2  Vict.  c.  110;  but  they  will  be 
jected  to  the  old  remedies  prior  to  that  statute,  although 
register  be  not  searched,  and  no  notice  be  had  of  any 
omenta  from  any  other  source.  [And  now  stat.  45  &  4fi 
K  c.  39,  s.  2  (Appendix),  makes  provisions  facilitating 
searching  for  judgments.]  1220. 
i  subsequent  incumbrancer  might  obtain  priority  by 
stering  even  after  notice,  if  he  had  no  notice  when  he 
z  his  security  (c).  1221. 
3  regards  judgments  entered  up  after  the  23rd  of  July, 

)  Prid.  Judgm.,  4th  ed.  58.  See       Fisher  Mortar.  40. 

I,  par.  1202.  (r)  Fisher  Mnrt-.  420  -»2:t. 

>    Prid.    Judjrm.,  4th   ed.    58 ; 

>U  I.  LL 
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Execution 
of  a  writ  of 
fieri  facias  or 
elegit. 


t.To*ch.  3.  I860,  a  purchaser  or  mortgagee,  in  consequence  of  the  stat. 
■  23  &  24  Vict.  c.  38,  s.  1,  is  not  bound  by  them,  unless 

process  of  execution  shall  have  been  issued  and  registered 
before  the  conveyance  or  mortgage ;  nor  unless  such  exe- 
cution shall  be  put  in  force  within  three  calendar  months 
from  the  registration.     1222. 

And  in  consequence  of  the  stat.  27  &  28  Vict.  c.  112, 
ss.  1,  2,  judgments,  and  decrees,  and  orders  having  the 
same  effect,  entered  up  after  the  29th  of  July,  1864,  will 
not  affect  land,  until  such  land*  has  been  actually  delivered 
in  execution  in  pursuance  thereof  (a).     1223. 

Except  so  far  as  the  stat.  27  &  28  Vict  c.  112,  ss.  4 — 6 
(6),  may  affect  the  case,  if  there  are  several  writs  of  fieri 
facias  in  the  sheriff's  possession  at  the  same  time,  he  must 
in  ordinary  cases  apply  the  proceeds  of  sale  according  to 
their  priority  in  point  of  delivery  to  him  ;  so  that  it  may 
happen  that  the  debt  in  respect  of  which  the  writ  was  first 
lodged  with  him  may  absorb  the  whole  proceeds.  But  it' 
execution  of  a  prior  writ  is  suspended  by  the  creditor  or 
would-be  fraudulent,  he  must  apply  the  proceeds  in  dis- 
charge of  the  next  (c).  If  any  surplus  remains,  it  is  to  be 
paid  over  to  the  debtor  (d).  The  sale  should  be  at  a 
proper  price,  either  by  public  auction  or  by  private  con- 
tract, and  either  to  the  creditor  or  to  a  stranger.  But  the 
property  cannot  be  delivered  to  the  plaintiff  in  satisfaction 
of  his  debt,  as  under  an  elegit,  but  it  may  be  sold  to  him 
at  its  real  value  (e).  And  a  bona  fide  purchaser  has  an 
indefeasible  title  by  a  purchase  under  a  fieri  facias,  unless 
the  writ  was  void,  or  unless  the  property  did  not  belong  to 


(a)  See  supra,  par.  1168,  1169; 
Guc*t  v.  Corrbridgv  Railway  (Jom- 
ptmy,  L.  K.  6  Eq.  619. 

(/>)  See  infra,  par.  1228—1230. 

(c)  Archb.  9th  ed.  by  Prentice. 
618,  619  ;  Atkinson's  Sheriff's  Law, 
179,  180. 


(<0  Archb.  9th  ed.  by  Prentice. 
594. 

09  Archb.  9th  ed.  by  Prentice. 
594  ;  Atkinson's  Sheriff's  Law.  182; 
Tomlin'g  Law  Diet,  4th  ed.  *>? 
Granger,  tit.  *•  Kiegit," 
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the  debtor.    If  the  judgment  is  reversed,  the  money  arising  T  ***£ 
from  the  sale  must  be  restored,  and  not  the  term  or  the 
goods  sold  (a).     But  where  property  is  delivered  under  an 
elegit,  if  the  judgment  is  reversed,  fhe  property  must  be 
restored  in  specie  (b).     1224. 

If  the  creditor  first  sues  out  a  writ  of  fieri  facias  against  &«&}> » 

0  »i  fieri  in 

the  debtor's  goods,  and  they  are  insufficient  to  satisfy  the 
debt,  he  may  take  out  an  elegit  against  his  lands  for  the 
remainder  of  the  debt.  And  this  is  the  best  course  (<?). 
1225. 

Under  an  elegit,  the  creditor  might  and  still  may  either  Exeonti 
extend  a  term  for  years,  that  is,  he  might  by  the  old  law 
have  a  moiety  of  the  term,  and  he  may  by  the  stat.  1  &  2 
Vict.  c.  110,  have  the  whole  of  it  delivered  to  him  at  an 
annual  value  as  part  of  the  lands  of  the  debtor,  or  else  he 
might  and  still  may  have  the  whole  term  delivered  to  him 
as  part  of  the  debtor's  chattels  at  a  sum  appraised  by  a 
jury(rf).     1226. 

The  delivery  of  a  term  under  an  elegit  or  the  sale  of  a 
term  under  a  fieri  facias  does  not  give  the  actual  posses- 
sion, but  only  a  right  to  the  possession,  which  may  be 
enforced  by  entry  or  ejectment  (e).  And  a  written  assign- 
ment by  the  sheriff  under  his  official  seal  is  necessary  to 
pass  the  legal  estate  in  the  term  sold  under  a  writ  of  fieri 
facias  C/).     1227. 

By  the  stat.  27  &  28  Vict,  c.  112,  "  Everv  creditor  to  <**" 
whom  any  land  of  his  debtor  shall   have  been  actually 


i  to 
»ni  I 
('divert 
execute 


(a)  Archb.  9th  ed.  by  Prentice, 
589,  595  ;  Atkinson's  Sheriff's  Law, 
184;  2  Saund.  Rep.  6th  ed.  by 
Wms.  69. 

(ft)  2  Saund.  Rep.  6th  ed.  by 
Wms.  69  ;  Tomlin's  Law  Diet.  4th 
ed.  by  Granger,  tit.  «»  Fieri  facias."' 

(c)  2  Saund.  Rep.  6th  ed.  by 
Wms.  69  ;  Archb.  iith  ml.  bv  Pren- 
tice, 626,  635. 


(d)  Archb.  9th  ed.  by  Prentice. 
638—4  ;  2  Saund.  Rep.  6th  ed.  by 
Wins.  6S  g  :  Prid.  Judgm.,  4th  ed.  8. 

(r)  Atkinson's  Sheriff's  Law,  183 
—4,  198—9  ;  Archb.  9th  ed.  by 
Prentice,  602,  635  ;  2  Saund.  Rep. 
6th  ed.  by  Wms.  69  f. 

(/)  Archb.  9th  ed.  by  Prentice, 
601—2;  Atkinson's  Sheriff*  Law. 
184. 
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Part  II. 
T.  10,  Ch.  3. 

entitled  to 
obtain 
summary 
order  from 
Court  of 
Chanoery 
for  sale. 


Where  there 
are  other 
creditors, 
notice  of 
tale  to  be 
served  upon 
them. 


Parties 
claiming 
intereftt 
through 
debtnr 
bound  by 
order  for 
sale. 


Extinction 
of  estate  by 

statute,  re- 


delivered in  execution  by  virtue  of  any  such  judgment, 
statute,  or  recognisance,  and  whose  writ  or  other  process 
of  execution  shall  be  duly  registered,  shall  be  entitled 
forthwith,  or  at  any  time  afterwards,  while  the  registry  of 
such  writ  or  process  shall  continue  in  force,  to  obtain  from 
the  Court  of  Chancery,  upon  petition,  in  a  summary  way, 
an  order  for  the  sale  of  his  debtor's  interest  in  such  land, 
and  every  such  petition  may  be  served  upon  the  debtor 
only;  and  thereupon  the  Court  shall  direct  all  such  inquiries 
to  be  made  as  to  the  nature  and  particulars  of  the  debtor's 
interest  in  such  land,  and  his  title  thereto,  as  shall  appear 
to  be  necessary  or  proper  ;  and  in  making  such  inquiries, 
and  generally  in  carrying  into  effect  such  order  for  sale,  the 
practice  of  the  said  Court  with  respect  to  sales  of  real 
estates  of  deceased  persons  for  the  payment  of  debts  shall 
be  adopted  and  followed,  so  far  as  the  same  may  be  found 
conveniently  applicable  "  (s.  4).     1228. 

"  If  it  shall  appear  on  making  such  inquiries  that  any 
other  debt  due  on  any  judgment,  statute,  or  recognisance 
is  a  charge  on  such  land,  the  creditor  entitled  to  the  benefit 
of  such  charge  (whether  prior  or  subsequent  to  the  charge 
of  the  petitioner)  shall  be  served  with  notice  of  the  said 
order  for  sale,  and  shall  after  such  service  be  bound  thereby, 
and  shall  be  at  liberty  to  attend  the  proceedings  under  the 
same,  and  to  have  the  benefit  thereof ;  and  the  proceeds  of 
such  sale  shall  be  distributed  among  the  persons  who  may 
be  found  entitled  thereto,  according  to  their  respective 
priorities  "  (s.  5).     1229. 

u  Every  person  claiming  any  interest  in  such  land  through 
or  under  the  debtor,  by  any  means  subsequent  to  the  delivery 
of  such  land  in  execution  as  aforesaid,  shall  be  bound  by 
every  such  order  for  sale,  and  by  all  the  proceedings  con- 
sequent thereon  "  (s.  6).     1230. 

It  appears  that  an  estate  by  statute,  recognisance,  or 
elegit  may  be  extinguished  by  any  act  (as  a  deed  of  defea- 
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e  or  of  release)  which  extinguishes  the  debt  (a).     But  x.^ciV's. 
creditor  by  judgment  or  statute  releases  to  his  debtor  o^^" 
re  execution,  all  his  right,  interest,  or  demand  in  the  or  ekgit* 
s  generally,  or  any  particular  lands  of  the  debtor,  he 

notwithstanding  afterwards  sue  out  execution  against 
lands  ;  for  the  creditor  had  no  estate  or  specific  interest 
•r  specific  lien  upon  the  land,  at  the  time  of  the  release. 

a  release  after  execution  levied  would  discharge  the 

:  and  in  such  case,  prior  to  the  stat.  22  &  23  Vict. 
),  a  release  of  part  of  the  land  extended  operated  as  a 
ise  of  the  whole  ;  for  it  was  a  discharge  not  merely  of 
and  expressed  to  be  released,  but  of  the  execution  (&). 

would  seem  to  depend  upon  a  metaphysical  principle 
the  creditor's  right  was  so  entire  and  connected  with 
y  part  of  the  land,  that  if  any  portion  of  the  estate 
:h  was  subject  to  it  was  released  from  it,  the  whole 
me  extinct ;  like  the  case  of  a  release  by  the  owner  of 
it  charge,  of  part  of  the  estate  which  was  subject  to 
charge  ;  or  a  release  by  the  owner  of  a  right  of  common, 
part  of  the  estate  in  which  a  common  right  exists.  And 
one  of  those  legal  traps  into  which  the  practitioner  is 
liarly  liable  to  fall.  Mr.  Jarman  remarks  that  this 
•ine  often  comes  under  consideration  in  practice,  when 
ppens  that  a  judgment  creditor  is  willing  to  discharge 
cular  lands  about  to  be  conveyed  to  a  purchaser  or 
gagee,  provided  he  could  do  so  without  prejudice  to 
claim  on  the  rest  of  his  debtor's  property ;  objects 
h  the  doctrine  in  question  showed  to  be  incom- 
,le(6).     1231. 

favour  of  a  purchaser  for  valuable  consideration  or 
>rtgagee,  probably  a  Court  of  Equity  would  restrain 
editor  releasing  before  execution  from  afterwards 
rcing  his  legal  right.     1232. 

(a)  Burton,  §  925. 

(ft)  9  Jann.  &  Byth.  Hid  ed.  815  ;  2  Pres.  Shep.  T.  322,  329. 
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tPiorc"*3       ^ie  ^oct"no  m  question  as  to  the  effect,  at  law,  of  a 

release  by  a  judgment  creditor  be/ore  execution,  would 

seem  not  to  be  altered  by  the  new  law  under  the  stat. 
1  &  2  Vict.  c.  1 10,  s.  13.  For  although  under. that  enact- 
ment a  judgment  creditor  has  an  actual  interest  in  the 
land  before  execution,  yet  it  is  only  an  equitable  interest, 
and  the  release  of  such  equitable  interest  could  not  affect 
the  creditor's  potential  legal  right  of  suing  out  execution, 
except  so  far  as  it  might  bring  him  within  the  restraining 
power  of  a  Court  of  Equity.  Nor  does  the  doctrine  as  to 
the  effect  at  law  of  a  release  by  a  judgment  creditor  after 
execution  appear  to  be  altered  by  that  enactment.  Admit- 
ting that,  so  far  as  concerns  the  creditor's  equitable  interest 
under  that  enactment,  the  creditor  might  release  part  of 
the  land  from  such  hnV.est  without  releasing  the  rest, 
yet  so  far  as  regards  the  legal  right,  it  would  seem  that  a 
release  of  part,  of  the  land  still  operated  as  a  release  of  the 
whole.  1233. 
Reiui*M.f         By  the  stat.  22  &  23  Vict.  c.  35,  s.  11,  it  is.  however, 

imrtoflaiHt  J  . 

toaflSt"01  enac*ec'j  tna*  u  the  release  from  a  judgment  of  part  of 
judgment.  any  hereditaments  charged  therewith  shall  not  affect  the 
validity  of  the  judgment  as  to  the  hereditaments  remaining 
unreleased,  or  as  to  any  other  property  not  specifically 
released,  without  prejudice  nevertheless  to  the  rights  of 
all  persons  interested  in  the  hereditaments  or  property 
remaining  unreleased,  and  not.  concurring  in  or  confirming 
the  release."  1234. 
satisfaction       gy  tj,e  stat#  ^3  &  24  Vict.  c.  115,  s.  2,  the  senior  Master 

or  ilitH.'hargo  J  '  ' 

menu,'  of  the  Court  of  Common  Pleas  "  may,  upon  the  filing  of  an 
iuTt^te-  acknowledgment "  of  satisfaction,  "enter  a  satisfaction  or 
«'.ni.'-r>.         discharge  as  to  any  registered  judgment,  pending  suit,  lis 

nil*-*,  t:tr.  '  m 

pendens,  decree,  order,  rule,  annuity,  or  rent  charge,  or  writ 
of  execution,"  "  and  may  issue  certificates  of  the  entry  of 
any  satisfaction  or  discharge."     1236. 
Eaton-ion        j$y  fae  stat#  31  &  32  Vict.  c.  54,  enactments  are  made 
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er  judgments  or  decreets  obtaioed  in  certain  Courts  t>p^ch.'3. 
nd,  Scotland,  and  Ireland  respectively  effectual  in  ^"^w* 
r  part  of  the  United  Kingdom."      [And  the  prin-  toithwU°nt 
iiis  Act  is  extended  by  stat.  45  &  46  Vict.  c.  31,  u«it*i 

Kingdom. 

An  Act  to  render  judgments  obtained  in  certain 
Courts  in  England,  Scotland,  and  Ireland  respec- 
fectual  in  any  other  part  of  the  United  Kingdom." 
he  provisions  of  the  last-mentioned  Act,  when  a 
t  has,  after  the  date  of  that  Act,  been  obtained,  or 
up  in  any  of  the  inferior  Courts  (a)  of  England, 
,  or  Ireland  respectively,  the  Registrar,  or  other 
fficer  of  the  inferior  Court  is  bound,  on  an  appli- 
ccording  to  the  provisions  of  the  Act,  to  grant  a 
»  of  the  judgment.  And  the  registration  of  the 
»  has  the  effect  of  a  judgment  of  any  inferior  Court 
it  is  registered ;  and  process  of  execution  may  issue 
out  of  such  Court  accordingly.  But  no  certificate 
£inent  can  be  registered  more  than  twelve  months 
date  of  the  judgment.  And  provision  is  made  for 
ellation  of  the  registry  when  necessary.]     1236. 


;  expression  *•  inferior 
\  interpreted  by  the  Act 
;  County  Courts,  Civil 
8,  and  all  Courts  in  Eng- 
[  re  la  ml  having  jurisdic- 
ear  and  determine  civil 
ler  than  the  High  Courts 


of  Justice :  and  in  Ireland,  Courts 
of  Petty  Sessions  and  the  Court  of 
Bankruptcy  ;  and  in  Scotland  the 
Sheriffs'  Courts  and  the  Courts 
held  under  the  Small  Debts  and 
Debts  Recovery  Acts. 
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CHAPTER    IV. 

OF   CHARGES   ON    BENEFICES. 


part  ii.    Where  a  manor  or  rectory  is  specifically  allotted  to  a 
r.  10,  ch.4.         »  •  i  .         >.       i. 

prebend,  the  prebendary  has  power  to  charge  it     bo,  the 


a  canon  or    lands  and  emoluments  attached  to  a  canonry  (which  is  an 

prebend.  ....  .  , 

ecclesiastical  office  without  cure),  can,  it  seems,  form  the 
subject  of  a  charge  or  mortgage  ;  but  the  canonry  itself  as 
an  ecclesiastical  office,  or  even  the  prebend,  since  the  13  & 
14  Car.  2,  c,  4  (with  two  exceptions),  cannot,  it  seems,  be 
the  subject  of  a  grant  (a).  1237. 
stat.  i3Eiiz.      The  stat.  13  Eliz.  c.   20,  enacts,  that  all  chargings  of 

c.  20,  and  m  t  . 

B^«iuent  benefices,  with  cure  of  souls,  with  any  pension,  or  with  any 
profit,  out  of  the  same  to  be  yielded  or  taken,  other  than 
rents  or  leases  according  to  the  Act,  shall  be  utterly  void. 
And  by  the  stat.  3  Car.  1,  c.  4,  s.  2,  this  Act  was  made 
perpetual  (6).     1238. 

These  statutes  were  repealed  by  the  stat.  43  Geo.  3, 
c.  84,  s.  10,  passed  in  the  year  1803.  But  as  the  stat.  57 
Geo.  3,  c.  99,  s.  1,  passed  in  the  year  1817,  repealed  the 
stat.  43  Geo.  3,  c.  84,  and  does  not  repeal  the  stat.  13  Eliz. 
c.  20,  in  regard  to  charges  on  benefices,  the  stat.  13  Eliz. 
c.  20  is  revived  (c).     1239. 

In  consequence  of  these  changes  in  the  law,  charges  on 
benefices  with  cure  of  souls  were  valid,  if  created  in  the 
interval  between  the  passing  of  the  stat  43  Geo.  3,  c.  84, 
in  1803,  and  the  passing  of  the  stat.  57  Geo.  3,  c.  99,  in 
1817:  but  they  are  void,  where  they  have  been  created 
since  that  time  (d).     1240.     Hence — 

(a)  Coote  Mortg.,  3rd  ed.  206.  (c)  Id.  203. 

(b)  Id.  202.  00  Id.  204. 
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As  to  charges  created  before  the  passing  of  57  Geo.  3,  x.^cj,1;*. 
d  :— 1.  Terms  created  in  benefices,  for  the  purposes  of  L  ChArgw 
rging  the  same,  in  the  interval  above  mentioned,  are  gw.1?,5!  w. 
i  (a).     2.  And  if  the  terms  so  created,  and  the  charges 
•eby  made,  are  assigned  now,  the  assignment  will  be 
d,  notwithstanding  the  passing  of  the  stat.  57  Geo.  3, 
)9   (6).     3.   And   even  if  a  term   so   created  is  now 
gned  for  the  purpose  of  securing  a  fresh  charge  in 
)ar  of  a  person  paying  off  the  original  charge,  such 
gnment  will  be  good  (c).     1241. 
L  As  to  charges  created  since  the  57  Geo.  3,  c.  99  : —  n.  charges 

°  '  since  the  57 

.  An  instrument  is  void  when  it  appears  to  have  been  Geo- 3-  °-  "• 
nded  to  create,  and  it  does  create  a  charge  upon  a 
efice  with  cure  of  souls,  if  that  intention  appears  from 
language  of  such  instrument  itself,  without  looking  at 
other  document  (d).  Hence,  if  an  incumbent  grants 
uinuity,  and  gives  a  warrant  of  attorney  to  the  grantee, 
ch  either  itself  expressly  authorises,  or  recites  words  of 
ther  instrument  which  expressly  authorises  him  to  issue 
qaestration  for  the  purpose  of  recovering  any  arrears 
he  annuity,  the  warrant  is  void  (e).  And  if  an  incum- 
t  demises  his  benefice  to  a  trustee,  in  trust  for  the 
toent  of  an  annuity  in  case  it  should  bo  in  arrear, 
i  demise  is  void  (y*).  And  it  has  been  held,  that  a 
position  with  a  clergyman  is  void,  where  it  is  made  in 
ideration  that  his  future  income  may  be  received  by 
ustee,  and  applied  in  liquidation  of  his  debts,  after 
iding  for  a  curate,  and  where  it  is  found  that  he  has 


Dor  d.    Catr*  v.  8**merriU;  Storir,  3  Do  0.  A:  Sm.  308. 

c  Cr.  126.  0)  See  Flight  v.  Salter,  1  It.  & 

Doe  d.  Brwujkton  v.  Gully,  Ad.   673  ;  Mwland  v.    Wat  kin,  \) 

k  Cr.  344.  Hiutf.  113  ;  Saltmarnhe  v.  llewett, 

Doe  d.  Wilks  v.  Ramsden,  4  1  Ad.  &  El.  812  ;  Shrine  v.  Ilncett, 

Ad.  608.  1  Ad.  &  El.  812. 

i  On   this  Mubjcct   sec   Coote  (/)  Shaw  v.  Pritchard,  10  B.  & 

j.,  3rd  ed.  204  ;  and  Lotuj  v.  Cr.  241. 
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t/iuTch.'^  no  °*her  income  than  the  profits  of  a  benefice  with  cure 
of  souls  (a).  It  is,  however,  to  be  observed,  that  the 
composition  in  this  case  was  held  to  be  void,  not  only  oa 
this  ground,  but  also  because  it  was  not  signed  by  the 
clergyman.     1242. 

2.  But  although  an  instrument  may  have  been  clearly 
intended  to  create  a  charge  exclusively  upon  a  benefice, 
and  although  of  its  own  nature  it  has  the  effect  of  charg- 
ing such  benefice  in  common  with  other  property,  yet  ft  is 
not  void  if  such  intention  is  only  proved  by  affidavit,  or 
only  appears  from  words  of  another  instrument  which  are 
not  incorporated  into  the  former  instrument  by  recital  or 
otherwise.  And  this  has  beeu  held  even  though  sack 
other  instrument  be  connected  with  the  former  bv  recital 
or  otherwise,  and  both  in  fact  constitute  parts  of  one  and 
the  same  transaction  (6).  Hence  it  has  been  held,  that, 
where  the  warrant  of  attorney  to  confess  judgment,  though 
it  recites  a  deed  granting  an  annuity  and  charging  it  oa 
a  living,  yet  does  not  contain  a  reference  to  a  seques- 
tration, it  is  good  ;  notwithstanding  the  fact,  that  uan 
execution  against  the  living  is  the  common  and  inevitable 
consequence  of  such  judgment  against  a  beneficed  ]*r" 
son"  (c).  So  it  has  been  held,  that  if  the  warrant  neither 
recites  the  annuity  deed,  nor  contains  any  reference  to  a 
sequestration,  it  is  good,  even  though  the  deed  granting 
the  annuity  and  charging  it  on  the  living  recites  that  the 
judgment  was  to  be  a  collateral  security  for  the  annuity, 
and  alludes  to  a  sequestration  (d).  And  it  has  been  held, 
that  the  warrant  is  good  even  if  it  refers  to  a  bond  which 
recites  the  annuity  deed  and  an  agreement  that  the  pa?" 

(a)  Alchin  v.  llopltm*,  1  Bing.  v.  Butt*,  2B.&  Ad.  734, 736, note; 

N.  C.  (Ml.  Aberdeen  v.  NewUtnd,  4  Sim. ^5 

(ft)  But  see    Walthew  v.   Orofts,  Jlo&re  v.  Ramxden,!  Ad.A:fl-!*1 

6  Exch.  1.  (rf)  Britten  v.  Wait,  3  B.  *  A<J. 

(r;)  Haircloth  v.  Ghurney,  9  Bing.  915. 
622;  G-ibbons  v.  Hooper,  and  Kirleiv 
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nt  of  the  annuity  should  be  further  secured  by  a  bond  t>PiaoRTch.'  4. 
1  warrant  of  attorney,  with  a  judgment  to  be  entered 
thereon,  for  the  purpose  of  charging  the  living,  but 
t  the  warrant  does  not  incorporate  the  objectionable 
rts  of  the  bond  so  referred  to,  or  the  instrument  recited 
srein,  and  contains  no  reference  to  a  sequestration  (a). 
48. 

Although  the  judgment,  in  such  cases,  be  for  a  gross 
m  of  a  large  amount,  yet  the  sequestration  will  be  con- 
led  to  arrears  that  have  become  due  on  the  annuity,  with 
>erty  to  issue  a  fresh  writ  of  sequestration  for  any  future 
wars  (6).    1244. 

3.  Even  where  an  instrument  is  void  on  this  account,  it 
▼oid  so  far  only  as  it  goes  to  charge  the  benefice,  and  is 
&  void  in  toto,  if  there  are  any  other  ways  in  which 
can  operate.  Hence  a  deed  granting  an  annuity  and 
•rging  it  on  a  benefice,  is  good  as  a  grant  of  an  annuity, 
d  only  void  so  far  as  it  goes  to  charge  the  annuity  on 
e  living  (c).     1246. 

4.  A  judgment  entered  up  against  a  beneficed  clergyman 
not  a  charge  on  his  benefice,  under  the  stat.  1  &  2  Vict. 
110,  s.  13  '{d).     1246. 

(«)  (Wbrook  v.  Lay  ton,  4  B.  A:  734. 

*•  s78.  (r/)  Ilawhin*  v.  Gathvrcole,  6  I ). 

(*)  Brittrn  v.  Wait.  3  B.  &  Ad.  M.  k  G.  1,  and  3  Com.  Law  fc  Kq. 

*;  Kirltfc  v.  Butt*,  2  B.  &  Ad.  Rep.  348  (L.  J.),  overruling  the  de- 

••  note.  cision  of  the  Court  below,  1  Sim.  (N. 

(•)  Haircloth  r.  Gurney,  U  Bing.  S.)63  ;  Bates  v.  Brother*,   2  Sm. 

* :  Gibbons  v.  Hooper,  2  B.  &  Ad.  &  Gif.  50i).     See  supra,  jwir.  11  .*><». 
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PART  III. 


<0f  %  Citle  to  icings  constituting  tjye  Subjects 

of  Contogmiring. 

pabt  hi.     A    TITLE  to  property  is  the  means  by  which  a  person 
Definition  has  a  right  to  it.     1247. 

of  a  title.  ° 

Title  by  The  title  to  land  is  either  by  purchase,  meaning  thereby 

title  by        the  act  or  agreement  of  the  party,  or  by  mere  act  of  law, 

purchase. 

as  by  descent  or  escheat  (a).     But  the  different  modes  of 
acquiring  real  property  have  usually  been  distributed  into 
two  general  classes — title  by  descent  or  hereditary  succes- 
sion, and  title  by  purchase  (ft).     1248. 
Different  Purchase,  therefore,  in  this  its  widest  technical  sense,  is 

HentteH  of  '  '  ' 

"pi»duL.M  ^ne  acquisition  of  an  estate  in  any  other  manner  than  by 
descent.     And  hence,  if  a  person  takes  even  by  free  gift, 
he  is  a  purchaser  in  this  technical  sense  of  the  word.    And 
so  a  person  is  called  a  purchaser  in  reference  to  an  estate 
tail  which  he  takes  originally  under  a  limitation  contained 
in  a  settlement  made  before  he  was  born,  and  not  deri- 
vatively by  descent  from   his   ancestor   (c).     Sometimes, 
however,   the  word   purchase  signifies  an  acquisition  for 
valuable  consideration.     And  at  other  times  it  signifies  an 
acquisition  by  act  of  the  party,  as  opposed  to  an  acquisition 
by  act  of  law.     But  in  this  sense  it  does  not  include  such  a 
mode  of  acquisition  as  escheat  (rf).     1249. 

(a)  Co.  Litt.  18  b  (3).  (r)  See  2  BL  Com.  241. 

(ft)  2  Bl.  Com.  201  ;  3  Cruise  T.  (<*  )  Co.  Litt.  18  b,  and  n.  (2). 

29,  c.  1,  §  22  ;  Co.  Litt.  13  b,  18  b. 
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ie   word    purchaser  also    has   various    significations.    Part  iil 
etimes  it  comprehends  every   one  who  has  acquired  ^i^Tof  the 
>erty  otherwise  than  by  descent.     At  other  times  it  is  Xwir.,pwr 
ined  to  a  person  who  has  acquired  property  for  valu- 
consideration,  whether  by  sale,  mortgage,  or  otherwise, 
gh  such  a  person  is  usually  styled  a  purchaser  for 
tble  consideration.     And  at  other  times  it  is  used  in  a 
narrower  and  popular  sense,  to  signify  a  person  who 
K>ught  property.     1250. 
e  different  modes  of  acquiring  property  according  to  a  specific 

specific  distribution,  and  so  far  as  they  are  connected  tit,eH- 
conveyancing,  are  these — 

I.  Marriage. 

II.  Descent,  Succession,  and  Administration. 
II.  Escheat. 
[V.  Occupancy. 

V.  Alluvion  and  Dereliction. 
VI.  Prescription. 

II.  Adverse    Possession   and    the  Operation    of  the* 

Statute  of  Limitations. 
!II.  Forfeiture. 

[X.  Bankruptcy  and  Insolvency. 
X.  Alienation.     1261. 
irtesy  and  dower  arise  by  marriage  ;  but  these   we  Title  by 

*  •*  °  marriage. 

already  considered.  And  the  law  as  to  the  acquisi- 
of  personal  property  by  marriage  is  stated  in  the 
er  on  Married  Women,  in  the  Fourth  Part  of  this 
pendium.     1252. 
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TITLE  I. 

OF   DESCENT,    SUCCESSION,   AND  ADMINISTRATION. 


CHAPTER   L 


OF   DESCENT. 


Pr.  III.T.l, 
Ch.  1,  K.  1. 

Definition  of 
deHoeiit — 

of  an  heir — 


of  an  inherit- 
ance. 


Lineal  and 

collateral 

dement. 


Consan- 
guinity <#r 
kindred. 


Section  I. 

Of  Descent  generally. 

Descent  or  hereditary  succession  is  the  title  whereby,  on 
the  death  of  the  owner  of  an  estate  in  fee  or  in  tail,  without 
having  disposed  of  it  in  his  lifetime  or  by  his  will,  it  de- 
volves on  his  heir.  An  heir,  therefore,  is  he  upon  whom 
the  law  casts  the  estate  immediately  on  the  death  of  the 
ancestor ;  and  an  estate  so  descended  on  the  heir  is  called 
an  inheritance  (a).     1253. 

Lineal  descent  is  the  devolution  of  real  estate  to  an  heir 
who  is  lineally  related  to  the  last  deceased  owner,  whether 
as  an  ancestor  or  as  a  descendant.  Collateral  descent  is 
the  devolution  of  real  estate  to  an  heir  who  is  only  collate- 
rally related  to  the  last  deceased  owner  (A).     1264. 

The  right  of  hereditary  succession  depends  on  the  nature 
and  the  several  degrees  of  consanguinity  or  kindred.  Con- 
sanguinity or  kindred  is  defined  to  be,  vinculum  perso- 
narum  ab  eodem  stipite  descendentium,  the  connection  or 


00  2  Bl.  Cora.  201  ;  3  Cruise  T. 
29,  c.  2,  §  1. 

(h)  As  to  the  word ik descendants" 
meaning  collateral  descendants,  see 
Bv*t  v.  Stoneherter,  M  Beav.  68;  2 


I).  J.  &  S.  537.  As  to  the  word 
"  descendants '"  not  l>eing  confined 
to  children,  see  Ralph  v.  Ckrrlck, 
L.  K.  11  Ch.  D.  (Ap.)873. 
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tion  of  persons  descended  from  the  same  stock.    And  it  ^'"•aJY/ 

ither  lineal  or  collateral.     1255. 

jineal  consanguinity  is  that  c6nnection  or  relation  by  Lineaioon- 

>d  which  subsists  between  persons  who  are  descended 

11  the  same  common  ancestor  in  one  and  the  same  direct 

straight  line,  so  as  that  each  younger  one  of  them  is  the 

uediate  offspring  of  the  next  elder  of  them  ;  as  in  the 

e  of  father,  grandfather,  great-grandfather.     1256. 

Every   generation   in  direct   lineal  consanguinity  con-  Degrees  of 

.  lineal  oon- 

•utes   a  different  degree,  reckoning  either  upwards  or  aangumity. 
ivnwards.      So  that  the  father  and  son  of  John  Stiles 
\  each  related  to  him  in  the  first  degree,  and  his  grand- 
ber  and  grandson  are  each  related  to  him  in  the  second 
jree  (a).     1257. 

Collateral  consanguinity  is  that  connection  or  relation  collateral 
blood  which  subsists  between  persons,  who,  although  uumity. 
tcended  from  the  same  common  ancestor,  are  not  de- 
cided from  him  in  one  and  the  same  direct  or  straight 
e,  but  in  different  lines  or  collaterally  to  each  other,  so 
it  no  one  of  such  persons  is  the  offspring  or  descendant 
another  of  them  (b).  Thus,  if  John  Stiles  has  two  sons, 
d  each  of  them  has  a  daughter,  these  two  sons  are  col- 
erally  related  to  each  other,  and  so  are  their  daughters 
[laterally  related  to  each  other  ;  and  each  son  is  collate- 
lly  related  to  the  daughter  of  the  other  son.  For  the 
ns  and  daughters  are  all  descended  from  the  same  corn- 
on  stock,  John  Stiles,  but  in  two  different  lines,  so  that 
e  sons  are  not  descended  from  each  other  ;  nor  are  the 
fighters  ;  nor  is  the  daughter  of  one  son  descended  from 
e  other  son.     1258. 

The  method  of  computing  degrees  of  collateral  consan-  Mode  of 
linity  bv  the  canon  law,  which  our  law  has  adopted,  is  «!*#«*»  of 

J       "  7  l  '         collateral 

is :  we  begin  at  the  common  ancestor,  and  reckon  down-  ««»«»- 

(d)  2   Bl.  Com.  203  ;  Co.    Litt.  (7/)  2  Bl.  Com.  202—4  ;  'A  Cruiw 

b.  T.  29.  c.  2,  §  5  ;  (Jo.  Litt.  24  a. 


528 


OF   DESCENT   GENERALLY. 


the  canon 
and  the 
common 
law. 


Nemo  eat 
ha?rea  vi- 
vtmttH. 


^jHIiL»Ti1,  war(^s?  an^  m  whatever  degree  the  two  persons  are  distant 
.  ..  .      from  the  common  ancestor,  or  the  most  remote  of  them  is 

gnmity  by  " 

distant  from  hiuij  that  is  the  degree  in  which  they  are 
related  to  each  other.  Thus  A.  and  his  brother  are  related 
in  the  first  degree  ;  A.  and  his  nephew  are  related  in  the 
Bytoe civil  second  degree  (a).  Whereas  the  civilians  count  upwards, 
from  either  of  the  persons  related  to  the  common  stock, 
and  then  downwards  to  the  other,  reckoning  a  degree  for 
each  person,  both  ascending  and  descending.  So  that 
according  to  their  computation,  A.  and  his  brother  are 
related  in  the  second  degree ;  A.  and  his  nephew  in  the 
third  degree  (/;).     1269. 

No  person  can  be  the  actual  complete  heir  of  another  till 
the  death  of  the  latter  :  nemo  est  hseres  viventis.  Before 
that  time  the  person  who  is  next  in  the  line  of  succession 
neiniapna-  is  called  an  heir  apparent  or  an  heir  presumptive.  Heirs 
apparent  are  those  whose  right  of  inheritance  is  indefeasible 
provided  they  outlive  their  ancestor ;  as  the  eldest  son  or 
his  issue,  who  must,  by  the  course  of  the  common  law  be 
heir  to  the  father,  whenever  he  happens  to  die.  Heirs  pre- 
sumptive are  those  who,  if  the  ancestor  should  die  imme- 
diately, would,  under  existing  circumstances,  be  his  heirs, 
but  whose  right  of  inheritance  may  be  defeated  by  the  con- 
tingency of  some  nearer  heir  being  born.  Thus,  a  brother 
or  a  nephew,  whose  presumptive  title  may  be  destroyed  by 
the  birth  of  a  child,  whether  son  or  daughter,  or  a  daughter 
whose  hope  of  succession  may  be  destroyed  by  the  birth  of 
a  son,  is  an  heir  presumptive  (c).  1260. 
R«qnUit«i        Those  who  would  claim  as  heirs,  must  be,  first,  lesriti- 

to  Hupport  a  '  '        ° 

hefaSi? >  mate  ?  secondly,  by  the  old  law,  natural-born  subjects,  or 
naturalized,  or  made  denizens ;  thirdly,  by  the  old  law,  not 
attainted  of  treason  or  felony  ;  fourthly,  by  the  old  law, 


rant. 


Heirs  pre* 
sumptive. 


(a)  2  Bl.  Com.  206 ;  3  Praise  T. 
29.  c.  2.  §  6  :  Co.  Litt.  24  a. 
(ft)  2  Bl.  Com.  207. 


(r)  2  Bl.  Com.  208  ;  Co.  Litt. 
8b;  3  Cruise  T.  29,  c.  8,  §2:2 
Jarm.  Wills.  2nd  ed.  57,  58. 
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t  obliged  to  claim  through  any  ancestor  whose  blood  ^il"L8T1V 

s  corrupted  by  attainder  (a).     1261. 

With  regard   to  the  fourth  of  these  requisites,  which  corruption 

e  .  .  of  blood. 

wives  a  negation  of  what  is  termed  corruption  of  blood, 
person  attainted  of  treason  or  felony  was,  by  the  common 
*,  neither  allowed  to  retain  his  former  estate,  nor  to 
berit  any  future  one,  nor  to  transmit  any  inheritance  to 
»  issue,  either  immediately  from  himself  or  mediately 
rough  himself  from  any  remoter  ancestor ;  for  his  in- 
stable blood,  which  was  necessary  either  to  hold,  or  to 
ce,  or  to  transmit  any  feudal  property,  was  corrupted 
d  extinguished ;  so  that  the  estates  resulted  back  and 
cheated  to  the  lord,  subject  to  the  operation  of  the  supe- 
►r  law  of  forfeiture  (6).  Thus,  where  A.  and  B.  were 
others,  and  A.  was  attainted,  and  had  issue  C,  and  died, 
d  C.  purchased  lands  and  died  without  issue,  it  was  held 
at  B.  his  uncle  could  not  inherit  from  him,  because  he 
U8t  derive  his  descent  through  A.,  who  was  the  mediate 
icestor  and  incapable.  And  if  a  man  had  two  sons  and 
e  eldest  was  attainted,  and  afterwards  the  father  died 
Wed  of  an  estate  in  fee,  the  younger  could  not  inherit 
om  the  father  ;  for  no  other  could  be  heir  to  the  father 
*n  the  eldest  son,  while  he  was  alive.  It  was,  however, 
general  rule  that  the  attainder  of  a  person  who  need  not 

Mentioned  in  the  derivation  of  the  descent,  did  not  im- 
<*e,  however  remote  the  ancestor  might  be.  Thus,  in  the 
*©  of  the  attainder  of  an  elder  son,  if  such  elder  son  died 
the  lifetime  of  his  father  without  issue,  the  younger  son 
•Old  then  inherit  from  his  father ;  because  he  would  derive 

descent  from  him  without  claiming  through  or  men- 
Oing  his  elder  brother  (c).  And  as,  by  the  old  law,  the 
k^ent  from  one  brother  tQ  another  was  considered  as 

•)  3  Cruise  T.  29,  c.  3,  §  7  Litt.  8  a. 

ton,  §    329.      See    infra,   on  (c)  3  Cruise  T.  29,  c.  2,  §  27— 

e&ft.  30;  2  Bl.  Com.  252—255. 

*)  See  2  Bl.  Com.  252—6  ;  Co. 

?OL.  I.  MM 
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^jh.Ii!'hT*i!'  immediate,  and  not  as  mediate  through  the  father,  whether 
it  was  for  the  puq>ose  of  one  brother  inheriting  from  the 
other,  or  of  a  descendant  of  one  brother  inheriting  from  a 
descendant  of  the  other,  the  attainder  of  the  father  did  not 
prevent  his  sons  or  their  descendants  inheriting  from  each 
other  (a).     1262. 

Corruption  of  blood  being  looked  upon  as  a  peculiar 
hardship,  in  most,  if  not  all  of  the  felonies  created  by 
Parliament  since  the  reign  of  Hen.  8,  it  is  declared  that 
they  shall  not  extend  to  any  corruption  of  blood  (6).     By 

VaTo0*  u  8*a^u^e  passed  in  7  Anne,  it  was  enacted,  that  corruption 
of  blood  should  cease  upon  the  death  of  the  two  grand- 
sons of  James  II.  It  was,  however,  revived  by  the  stat.  39 
Geo.  3,  c.  93.  But  by  a  subsequent  stat.,  54  Geo.  3,  c.  145, 
it  was  confined  to  high  treason,  petit  treason,  and  murder, 
and  to  the  crime  of  abetting,  procuring,  or  counselling  the 
same  (c).  And  by  the  stat.  3  &  4  Will.  4,  c.  106,  s.  10,  it 
is  enacted,  "  that  when  the  person  from  whom  the  descent 
of  any  land  is  to  be  traced  shall  have  had  any  relation, 
who,  having  been  attainted,  shall  have  died  before  such 
descent  shall  have  taken  place,  then  such  attainder  shall 
not  prevent  any  person  from  inheriting  such  land  who 
would  have  been  capable  of  inheriting  the  same,  by  tracing 
his  descent  through  such  relation,  if  he  had  not  been  at- 
tainted, unless  such  land  shall  have  escheated  in  conse- 
quence of  such  attainder  before  the  1st  day  of  January, 
1834/'    1263. 

Heii*  of  In  case  the  person  from  whom  descent  is  to  be  traced  is 

illegitimate  * 

children.  an  illegitimate  child,  there  is  a  fifth  requisite,  that  is,  the 
person  claiming  as  his  heir  must  be  a  child  or  other  lineal 
descendant  of  his ;  for  illegitimate  children  cannot  have 
any   heirs  but  those  of    their  own   bodies.      For  as  all 

(a)  3  Cruise  T.  29,  c.  2,  §  31  ;  (A)  3  Cruise  T.  29,  c.  S,  §  32.       ' 

Co.  Litt.  8  a  ;  Kynnaird  v.  Lr*lic,  (c)  Id.  §  33. 

L.  R.  1  C.  P.  389. 
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iteral  kindred  consists  in  being  derived  from  the  same  ^H.Ii1*8Ti!' 

mon  ancestor,  and  as  a  bastard  has  no  legal  ancestors, 

an  have  no  collateral  kindred,  and  consequently  no 

s  but  such  as  claim  by  a  lineal  descent  from  him- 

(a).     1264. 

•very  thing  which  falls  under  the  denomination  of  real  wimtdo- 

te  descends  to  the  heir.     But  the  general  rule  is  that 

chattels,  whether  real  or  personal,  shall  go  to  the  heir, 

a  though  expressly  limited  to  a  man  and  his  heirs,  but 

11  vest  in  the  executor  or  administrator  for  the  payment 

lebts,  unless  exonerated  therefrom  by  the  testator  or 

state  by  deed  or  will,  and  subject  thereto,  in  trust  for 

person  or  persons  entitled  to  such  chattels  under  the 

or  under  the  Statutes  of  Distribution.  Heir-looms, 
rever,  descend  to  the  heir  along  with  the  inheritance, 
.  do  not  pass  to  the  executor  of  the  last  proprietor.  Of 
t  land  are  such  things  as  cannot  be  taken  away,  without 
waging  or  dismembering  the  freehold;  such  as  chimney- 
3es,  pumps,  old  fixed  or  dormant  tables  or  benches,  and 
like.  Deer  in  a  real  authorised  park,  while  ferae  naturae, 
es  in  a  pond,  doves  in  a  dove-house,  charters  and  deeds, 
rt  rolls,  and  other  evidences  of  the  land,  together  with 

chest  in  which  they  were  contained,  monuments  or 
ibstones  in  a  church,  with  the  pennons  and  other 
igns  of  honour,  are  also  heir-looms  or  in  the  nature  of 
r-looms  (6).     Heir-looms  may  be  sold  or  disposed  of  by 

owner  of  the  inheritance  during  his  lifetime,  since  he 
y  dismember  the  inheritance  as  he  pleases.  But  he 
mot  devise  them  away  from  the  heir  ;  for  by  his  death 
y  are  instantly  vested  in  the  heir  (c).  And  every 
xaes  of  tree,  whether  timber  or  not,  standing  on  the 
d  at  the  death  of  the  ancestor,  together  with  the  grass 

*)  2  Bl.  Com.  249  ;  Burton,  §  §  2,  3  ;  Co.   Litt.  8   a  ;    Ford   v. 

;  Re  Don't  Ettate,  4  Drew.  194.  Ty rUr,  2  Johns.  A:  H.  150. 
*)  2  BL  Com.  427—8  ;  1  Cmiac  (c)  2    Bl.  Com.  429  ;   Co.  Litt. 

1,  S  5,  6;  3  Cruise  T.  29,  c.  2,  185  b. 

MM2 


532  DESCENT    BY    THE    COMMON    LAW. 

^"^•JY*  actually  growing,  though  ripe  for  cutting,  descends  to  the 
heir.  But  corn,  and  every  other  vegetable  produced 
annually  by  labour  and  cultivation,  goes  to  the  executor 
or  administrator  of  the  ancestor,  as  a  compensation  for  the 
expense  of  raising  them  (a).     1265. 

stat.45&46      [And  as  regards  the  sale  of  heir-looms,  it  is  enacted  by 

Viot.  c.  38, 

sotted  stat  45  &  46  Vict  c*  38>  8'  37  (Appendix)? that,  "  (l)  Where 
iWAct,  pers0nal  chattels  are  settled  on  trust  so  as  to  devolve 
uair-iooms.  wj^  jan(j  lin^  a  ^nunt  jn  tail  by  purchase  is  born  or 

attains  the  age  of  twenty-one  years,  or  so  as  otherwise  to 
vest  in  some  person  becoming  entitled  to  an  estate  of  free- 
hold of  inheritance  in  the  land,  a  tenant  for  life  of  the  land 
may  sell  the  chattels  or  any  of  them.  (2)  The  money  aris- 
ing by  the  sale  shall  be  capital  money  arising  under  this 
Act,  and  shall  be  paid,  invested,  or  applied  and  otherwise 
dealt  with  in  like  manner  in  all  respects  as  by  this  Act 
directed  with  respect  to  other  capital  money  arising  under 
this  Act,  or  may  be  invested  in  the  purchase  of  other 
chattels,  of  the  same  or  any  other  nature,  which,  when  pur- 
chased, shall  be  settled  and  held  on  the  same  trusts,  and 
shall  devolve  in  the  same  manner  as  the  chattels  sold.  (3) 
A  sale  or  purchase  of  chattels  under  this  section  shall  not 
be  made  without  an  order  of  the  Court."]     1265a. 


Section  II. 

Of  the  Rules  of  Descent  of  Estates  in  Fee  Simple,  by  the 

Common  Law. 

Vc'w1\'h'»'      ^°  franie  rules  of  descent  with  accuracy,  precision,  and 
~  perspicuity,  so  far  as  perspicuity  is  compatible  with  accu- 
racy, is  a  most  difficult  task.     1266. 

The  rules  of  descent  by  the  common  law,  which  apply 
to  the  case  of  descent  upon  the  death  of  the  owner  of  an 

(«*)  3  Cruimi  T.  29,  c  2.  §  4. 
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9  in  fee  simple,  before  the  1st  day  of  January,  1834,  ^;!II1I*8T*2V 

be  thus  stated : — 

Upon  the  death  of  the  owner  of  an  estate  in  fee  i.  Prom 

whom 

le,  the  descent  is  to  be  traced  from  him,  if  the  title  to  *""!*}  fa  , 

7  '  to  he  traced. 

lich  he  had  at  the  time  of  his  decease  was  only  an 
able  title,  or  if  it  was  a  title  by  purchase  under  which 
?came  actually  seised,  or  if  he  took  by  descent,  but 

actually  seised  thereof.  But  if  the  title  which  he 
at  the  time  of  his  death  was  a  legal  title  by  descent, 
he  was  not  actually  seised  thereof,  then  the  descent  is 
)  traced  from  the  person  who  died  last  actually  seised 
3of.  The  necessity  of  an  actual  seisin,  in  the  case  of  a 
I  estate,  to  constitute  a  person  the  root  or  stock  from 
m  the  descent  is  to  be  traced,  is  expressed  in  the  maxim 
oa  facit  stipitem  (a).     1267. 

person  originally  taking  property  by  descent  might, 
still  may,  acquire  a  new  estate  therein  by  purchase, 
thus  breaking  the  descent,  as  it  is  termed,  cause  the 
ritance  to  descend  as  if  he  had  originally  acquired  the 
►erty  by  purchase  (b).  Thus,  where  a  person  seised  of 
s  as  heir  on  the  part  of  his  mother,  conveys  them  to 
her  person  in  fee,  and  then  such  other  person  reconveys 
l  to  the  first  person  in  fee,  this  is  a  new  purchase  ; 
if  he  dies  without  issue,  the  heir  on  the  part  of  the 
sr  shall  inherit  (c).  But  where  a  person  seised  ex 
e  materna  made  a  feoffment  in  fee,  before  the  year 
I,  and  expressly  limited  the  use  to  himself  and  his 
3,  whether  in  possession  or  in  remainder,  he  was  in  of 
ancient  use,  and  not  by  purchase,  and  therefore  the 
ent  was  not  altered.  And  so  if  a  person  seised  ex 
e  materna  makes  a  feoffment,  and  there  is  no  decla- 
>n  of  uses,  and  the  feoffment  is  not  on  such  a  con- 

i  See  2  Bl.  Com.  208— 9,  and  (b)   Sweet's    hi.   Com.    240  ;    3 

Cm  note,  p.  209  ;  1  Stcph.  Com.  Cruise  T.  29.  <\  3.  §  37—42. 

-i  ;  3  Cruise  T.  29,  e.  3.  §  2.  7.  (c)  3  ( 'raise*  T.  29,  c.  3,  §  38— 9  ; 

>.  Lilt.  11  b.  Burton,  §  333  ;  Co.  Litt.  12  b. 
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^I,1|fiT,2l;  sideration  as  to  raise  a  use  in  the  feoffee,  so  that  the  use 
results  to  the  feoffor,  the  descent  is  not  altered  (a).  1288. 
Actual  seisin  might  be  either  by  entry  or  claim  of  the 
person  said  to  be  seised,  or  by  the  possession  of  his  own  or 
his  ancestor's  lessee  for  years,  or  of  a  guardian  in  socage, 
or  of  another  tenant  in  common,  or  by  receiving  rent  from 
a  lessee  of  the  freehold,  or  by  a  devise,  or  by  a  conveyance 
by  feoffment  or  under  the  Statute  of  Uses,  or,  it  is  con- 
ceived, by  a  statutory  release  or  grant,  or,  in  the  case  of 
incorporeal   hereditaments,  by  what  is  equivalent  to  the 
seisin  of  corporeal  hereditaments ;  such  as  the  receipt  of 
rent,   the   presenting  to  a  church,   and   the   like.    Thu9, 
title  by  descent  to  an  advowson  must  be  derived  from  the 
person  who  last  presented,  or,  if  it  is  an  advowson  appendant, 
from   the   person  who  was  last  seised  of  the  manor  (4). 
The  entry  of  the  heir  upon  any  part  of  the  estate  would 
give  him  a  seisin  in  deed  of  all  the  land  lying  in  the  same 
county.     But  where  lands  lay  in  different  counties,  there 
must  have  been  an  entry  made  in  each  county  (c).    If  the 
heir  was  deterred  from  entering  by  bodily  fear,  he  might 
make  claim  as  near  as  he  could.    Such  claim,  however,  was 
only  in  force  for  a  year  and  a  day  ;  but  if  repeated  once 
in  the  space  of  every   year   and   day,  which   was  called 
continual  claim,  it  had  the  same  effect  as  a  legal  entry  (d}> 
The  entry  of  the  heir  was  only  necessary  where  the  lands 
were  in  the  actual  occupation  of  the  ancestor  at  the  time 
of  his  death  ;  for  if  the  lands  were  held  under  a  lease  for 
years,   and   there   were   a   tenant  in  possession,  the  heir 
would  be  considered  as  having  seisin  in  deed  before  entry 
or  receipt  of  rent,  because  the  possession  of  the  lessee  for 
years  is  his  possession  (e).     1269. 

(a)  3  Cruise  T.  29,  c.  3,  §47;  381  ;  3  Cruise  T.  29,  c.  3,§6.& 
Burton,  §  334—5  ;  Co.  Litt.  12  h  57.  59,  61.  63.  66  ;  Co.  Litt,  15  a. 
(3).  (c)  1  Cruise  T.  1,  §  22. 

(b)  Burton.  §  302.  303.  n.  1241  ;  (d)  1  Cruise  T.  1,  §  23. 
2  Bl.   Com.   209  ;    1    Steph.   Com.  («)  1  Cruise  T.  1,  §  24. 
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see  in  fee  in  remainder  before  entry  has  such  a  ^lII}I'8T,2V 
will  make  the  estate  transmissible  to  his  heirs ; 
efore  where  a  copyhold  is  devised  to  a  person  in 
nainder  after  an  estate  for  life,  and  the  remainder- 

5  before  entry,  his  customary  heir,  and  not  the 
y  heir   of  the  devisor,  is  entitled   to  the   copy- 

1270. 
testator,  however,  who  died  before  January  1st, 
vised  to  his  heir  at  law,  whether  by  that  designa- 
y  name,  in  such  a  way  that  the  heir,  if  he  were  to 
er  the  will,  would  only  take  the  same  estate  as  the 
Id  have  given  him  if  no  such  devise  to  him  had 
de,  the  devise  was  inoperative  and  void,  and  the 
i  by  descent :  as  where  a  testator  devised  to  his 
aw  in  fee,  either  in  possession,  or  after  a  previous 
>r  life  or  in  tail.  And  the  heir  took  by  descent 
ere  the  devise  was  made  subject  to  a  pecuniary 
>r  to  an  executory  devise  over  (b).  And  if  an  ulti- 
nitation  was  made  to  the  grantor  in  fee  or  to 
t  heirs  of  the  grantor  in  a  deed  executed  before 
1834,  it  did  not  give  a  contingent  remainder  to 
itor  or  to  his  heir  at  law  as  a  purchaser,  but  was 
inoperative  ;  the  subject  of  the  ultimate  limitation 
ig  in  the  grantor  as  his  ancient  reversion,  and 
to  his  right  heirs  in  the  ordinary  course  of 
(c).  1271. 
le  estate  shall  descend  to  one  or  some  of  the  de-  ".  D***nt 

d.  Parktr  v.  Thttma*,  3  §  25  ;  2  Sudg.  Pow.  17  ;  Co.  Litt. 

16.    As  to  the  descent  of  12  b  (2)  ;  1  Jarm.  Wills,  2nd  ed. 

er  in  other  cases,  or  of  a  62  ;   2  Id.   49  ;   Hur*t  v.  Earl  of 

see  3  Cruise  T.  29,  c.  4,  WincJieltca,  1  BL  167  ;  2  Lord  Ken. 

Barton,  §  307.     But  see  444  ;  2  Ves.  Sen.  612  ;  Man  bridge  v. 

r.  MilU,  15  Jur.  1.  Plummcr,  2  My.  &  K.  93. 

lford'8  Real  Prop.  Acts,  (c)  Smith's  Executory  Interest? 

6  4  Will.  4,  c.  106,  s.  3  ;  annexed  to  Fearne,  §  390 ;  Watk. 
336—7 ;    6    Cruise    T.  Conv.  3rd  ed.  by  Prest.  109.     Sec 

2  ;  4  Cruise  T.  32,  c.  16,      infra,  par.  1291  ;  Co.  Litt.  22  b. 
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Pr.  III.  T.  l, 
Ch.  1,  8.  2. 

to  descend- 
ants of 
the  propoei- 
tus. 

Desoent 
liable  to  be 
defeated  by 
birth  of  a 
nearer  heir. 


III.  Desoent 
to  descend- 
ants (of  the 
whole  blood) 
of  the  lineal 
cognominal 
male  ances- 
tor* of  the 
propositus. 


soendants  of  the  propositus,  that  is,  the  person  from  whom 
the  descent  is  to  be  traced  (a).     1272. 

Lands  shall  always  descend  to  the  person  who  is  heir  at 
the  time  of  the  death  of  the  ancestor,  but  such  descent  may 
be  defeated  by  the  subsequent  birth  of  a  nearer  heir.  Thus, 
where  a  person  dies  leaving  his  wife  pregnant,  the  common 
law,  not  considering  the  infant  in  ventre  matris  to  be  in 
existence,  casts  the  freehold  upon  the  person  who  is  then 
heir.  But  when  the  posthumous  child  is  born,  his  guardian 
may  enter  upon  such  heir,  and  take  the  estate  from  him. 
A  posthumous  child,  however,  is  not  entitled  to  any  of  the 
rents  and  profits  received  before  his  birth  (b).  If  a  man 
has  issue  a  son  and  a  daughter,  and  the  son  purchases 
lands  in  fee  and  dies  without  issue,  the  daughter  shall  in- 
herit the  land  from  him.  But  if  afterwards  the  father  has 
issue  a  son,  the  son  shall  enter  into  the  lands  as  heir  to  his 
brother,  and  oust  his  sister.  So  where  a  son  purchased 
land  and  died  without  issue,  and  his  uncle  entered  as  his 
heir,  and  two  years  afterwards  the  father  had  another  son, 
it  was  held  that  such  other  son  might  enter  on  his 
uncle  (c).    1273. 

IIL  In  default  of  descendants  of  the  person  from  whom 
the  descent  is  to  be  traced,  the  inheritance  shall  never  go 
to  any  of  his  lineal  ancestors,  or  to  any  of  his  collateral 
kindred  related  to  him  by  the  half  blood,  but  (except  in 
cases  within  rule  X.)  it  shall  go  to  one  or  some  of  the 
descendants  of  one  of  his  lineal  cognominal  male  ancestors 


(«)  2  Bl.  Com.  208  ;  3  Cruise  T. 
29,  c.  3,  §  10  ;  Co.  Litt.  10  b. 

(ft)  3  Cruise  T.  29.  c.  3,  §  11,  12. 
In  Richards  v.  Richards,  1  Johns. 
754,  761,  V.-C.  Wood  held  that  the 
posthumous  heir  is  not  entitled  to 
any  rents  and  profits  which  accrued 
before  his  birth,  even  though  they 
had  not  been  received  by  the  in- 
terim   heir.     And   SirJ  6f.    Jcutel, 


M.  R..  decided  the  same  way  ;  and 
that  the  interim  heir  is  entitled  to 
them  where  there  i8  no  residuarv 

• 

devise  ;  and  the  residuary  dcvixee 
when  there  is  one.  In  re  Moslem, 
L.  R.  18  Eq.  9.  But  see  Qoodalr  v. 
Ganthorne,  2  Sm.  &  Gif.  376. 

(c)  3  Cruise  T.  29,  c.  3,  §  13, 14  ; 
Burton,  §  332  ;  Ridrr  v.  WW,  1  K. 
&  J.  644.662. 
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Aat  is,  his  lineal  male  ancestors  bearing  his   own   sur-  ^JJJJ'a!' 

*me),  such  descendants  being  the  collateral  kindred  of 

e  person  from  whom  the  descent  is  to  be  traced,  related 

him  by  the  whole  blood,  that  is,  derived  from  the  same 

Ople  of  ancestors  as  he  himself  (a).     1274. 

A  father  or  mother  may  be  cousin  to  his  or  her  own  .p»r8,1.ti 

J  inheriting 

ild,  and  may  inherit  from  him  by  virtue  of  that  relation-  M  ^^^ 

ip,  although  not  as  a  lineal  ancestor  (/>).     1275. 

Under  the  old  law,  the  descent  from  one  brother  or  sister  Descent 

from  a 

another  is  considered  as  immediate  (c).     1276.  brother  or 

x  '  Bister. 

Kindred  only  related  by  the  half  blood  to  the  person  Half  biomi. 
>m  whom  the  descent  is  to  be  traced,  are  such  as  spring 
>m  one  common  ancestor,  but  not  from  the  same  couple 
ancestors  (d).    1277. 

Where  there  were  two  sons  or  two  daughters  by  different 
>thers,  and  a  remainder  or  reversion  expectant  upon  :in 
»te  for  life  was  purchased  by  the  father,  who  died  in  the 
?time  of  the  tenant  for  life,  and  the  eldest  son  or  daughter 
w>  died  in  the  lifetime  of  the  tenant  for  life,  the  half 
K>d  would  inherit ;  for  in  this  case  the  claim  was  from 
b  father,  and  all  the  children  were  of  the  whole  blood  of 
b  father  (e).  And  so  although  the  eldest  son  entered  on 
e  death  of  his  father,  and  took  actual  possession  of  the 
*  simple,  yet  if  the  widow  of  the  father  was  endowed  of 
third  part,  by  actual  assignment,  and  she  entered  on  the 
ad  assigned,  or  the  seisin  was  actually  delivered  to  her 
r  the  sheriff,  and  then  the  eldest  son  died  without  issue 
the  lifetime  of  the  widow,  the  younger  brother  of  the 
ilf  blood  would  inherit  the  reversion  of  the  third  part, 
>twithstanding  the  elder  brother's  entry;  because  the 
;tual  seisin  which  he  acquired  thereby  was  defeated  by 

(a)  3  Cruise  T.  29.  c.  3,  §  15.  50  Cruise  T.  29,  c.  2.  §  31. 

63,  70, 71  ;  2  BL  Com.  220—240  ;  (rf)  3  Cruise  T.  29,  c.  3,  §  50—53, 

tt.  s.  3,  4,  6,  7,  8.  fi5;  2  Bl.  Com.  227—243. 

(*)  8  Cruise  T.  29,  c.  3,  §  18.  (r)  3  Cruiso  T   29,  o.  4,  §  14. 

(*)  Shelford's  Real  Prop.  Acts ;  3 
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pt.  iii.t.  i,  the  endowment,  so  that  the  father  was  last  seised,  and  the 

I'll.    1,  H.  2.  7  7 

younger  brother   was   heir   of  the  whole    blood  to  the 
father  (a).     1278. 
iv.  i  went       IV.  In  default  of  any  descendant  of  a  lineal  cognominal 

to  iltwceiul*  i  i  • 

ant*  <>f        male  ancestor  of  the  person  from  whom  the  descent  is  to 

fincestoni  * 

of  au^u     ^  tracc(^>  then  (8Uhject  to  rule  X.)  the  inheritance  shall 
mS£m,i,uU  descend  to  one  or  some  of  the  descendants  of  one  of  the 
;ui«nit/»r.      ance8tors  of  a  wife  of  a  lineal  cognominal  male  ancestor  of 
the  person  from  whom  the  descent  is  to  be  traced ;  such 
wife  herself  being  one  of  his  ancestors,  and  such  descendant 
or  descendants  of  one  of  her  ancestors  being  related  to  him 
by  the  whole  blood  (6).     1279. 
v.  Prefer.         V.  As  between  the  several  persons   constituting  etch 
maie«  to       generation  of  descendants,  either  of  the  person  from  whom 

females,  ©  '  * 

!!kiL!trniaie,  *ne  descent  is  to  be  traced,  or  of  any  of  his  ancestors,  the 
I^Hry  male  sex  shall  be  preferred  to  the  females.  And  of  the 
feiuakw.       males,  the  eldest  shall  inherit  by  himself ;  but  where  there 

are  no  males,   all   the   females  shall   inherit  together  as 

coparceners  (c).     1280. 
vi.  night  of      VI.  In  searching  among  the  descendants  of  the  person 

l>itmiit<(uity 

ami  right  of  from  whom  the  descent  is  to  be  traced,  or  the  descendants 

repre^enta-  ' 

Sw,Tng  °f  anv  °f  ms  ancestors,  for  the  heir  or  heirs  at  law,  each 
,,l,t*"  less  remote  generation  of  descendants  of  such  person  or 

ancestor,  beginning  with  the  child  or  children  of  such 
person  or  ancestor,  is  to  be  regarded,  if  dead  at  the  time 
when  the  descent  is  to  be  traced,  as  transmitting  to  the 
next  more  remote  generation  its  own  right  of  inheritance, 
subject  to  the  same  rules  respecting  the  preference  of  males, 
the  priority  of  the  eldest  male,  the  coparcenary  of  female?, 
and  the  exclusion  of  half  blood.  But  subject  to  this  ri^ht 
of  representation  and  to  those    rules,   the  right  of  pro- 

(,/ )  3  Cruise  T.  29,  c.  4,  §  13;  Co.  Cruise  T.  29,  c.  3,  §  70,  71 :  Litt 

Litt.   1")  a  ;   Watkins  on  Descent.  s.  4. 

4th  (Ml.  by  Williams,  74  n.(0?  Parke  (/•)   2    Bl.    Com.   212-214:  3 

on  Dower,  343.  Cruise  T.  29,  c.  3,  §  20,  21,  24: 

(b)  2  Bl.  Com.   234,  337—8  ;  3  Litt.  s.  5  ;  Co.  Litt*  14  a. 
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ity  prevails ;  that  is,  the  less  remote  descendants,  if  ^J"^!' 
,  take  before  the  more  remote.  As,  if  a  man  has  two 
k.  and  B.,  and  A.  dies  leaving  two  sons,  and  then  the 
father  dies ;  the  eldest  son  of  A.  shall  succeed  to  the 
of  his  Grandfather's  estate :  and  if  A.  has  left  onlv 
aughters,  they  would  have  succeeded  also  to  equal 
es  of  the  whole,  in  exclusion  of  B.  and  his  issue. 
,  if  a  man  has  only  three  daughters,  C,  D.,  and  E.  ; 
J.  dies  leaving  two  sons,  D.  leaving  two  daughters, 
L  leaving  a  daughter  and  a  son  who  is  younger  than 
ter  ;  and  then  the  grandfather  dies ;  the  eldest  son 
(hall  succeed  to  one-third,  in  exclusion  of  the  younger; 
o  daughters  of  D.  to  another  third  in  coparcenary; 
e  son  of  E.  to  the  remaining  third,  in  exclusion  of  his 
lister.  And  the  same  right  of  representation,  guided 
tstrained  by  the  same  rules  of  descent,  prevails  down- 
in  infinitum  (a).  This  is  called  a  succession  in  stirpes, 
the  succession  of  the  branches  is  regulated  by  the 
of  their  respective  roots  (5).  1281. 
[.  One  or  some  of  the  descendants  of  a  less  remote  VIL  *****- 

etice  of 

cognominal  male  ancestor,  shall  be  preferred  to  one  ofTie^™** 

/»  x i_       j  i       i         /»  i       i  •         i  mote  lineal 

ae  ot  the  descendants  of  a  more  remote  lineal  cog-  oognominai 
ial  male  ancestor  (c).     1282.  anctwtor. 

[1.  But  (according  to  Blackstone)  one  or  some  of  the  vm-  p™- 

x  °  y  ference  of 

idants  of  one  of  the  ancestors  of  the  wife  of  a  more  Jj^jldant" 
e  lineal  cognominal  male  ancestor,  shall  be  preferred  SruS'Sife 
3  or  some  of  the  descendants  of  one  of  the  ancestors  remote™ 
3    wife   of   a    less    remote    lineal   cognominal   male  cognominal 

&  male 

OT  (d).       1283.  ancestor. 

In  searching  among  the  collateral  kindred  of  the  IX-  In 

°  °  searching 

f  any  lineal  male  cognominal  ancestor  (being  herself  among 

!  Bl.  Com.  219 ;  Co.   Litt.       Prop.  Acts,  273. 

(d)  2  Bl.  Com.  237—239;  Sugd. 
Bl.  Com.  217,219;  3  Cruise  Real  Prop.  Acts,  273  ;  Burton,  § 
j.  3,  §  26,  27,  29,  76.  324.     But  see  3  Cruise  T.  29,  c.  3, 

BL  Com.  225—6 ;  Sugd.Real      §  81—85. 


%\w 


descent. 


540  DESCENT   BY   THE   COMMON    LAW. 

ui.TsT'i!'  an  ancestor  of  the  person  from  whom  the  descent  is  to  be 
.^u^teruf"  traced),  for  the  heir  or  heirs  at  law  of  the  last  owner,  the 
ofu^tife  same  rules  are  to  be  observed  as  if  such  female  ancestor 
Nominal  were  herself  the  person  from  whom  the  descent  is  to  be 
Aiicettor,      traced,  so  that  the  person  or  persons  who  would  be  entitled 

name  rules 

apply  a»  if    to  inherit  to  such  female  ancestor,   were  she  the  person 

such  wife  L 

were  herself  from  whom  the  descent  is  to  be  traced,  shall,  in  default  of 

the  pro-  '  " 

p0Bitlw'       a  nearer  heir,  be  the  heir  of  the  last  owner  (a).     1284. 
x.  Descent       x.  When  the  title  which  the  person  from  whom    the 

from  a  per-  * 

tmJwSuby  descent  is  to  be  traced,  had  at  the  time  of  his  decease,  was 
a  title  by  descent,  the  person  or  persons  to  take  as  heir  or 
heirs  must  be  of  the  blood  of  the  ancestor  or  ancestors 
through  whom  the  inheritance  has  passed,  so  far  as  the 
descent  of  the  inheritance  can  be  traced.  For,  others  liave 
none  of  the  blood  of  the  first  purchaser  in  them,  and  there- 
fore shall  never  succeed  (b).  The  first  purchaser  is  he  who 
first  acquired  the  estate  to  his  family,  whether  the  same 
was  acquired  by  sale,  or  by  gift,  or  by  any  other  method, 
except  only  that  of  descent  (c).     1285. 

The  consequence  of  this  rule  is,  that,  if  the  title  which 
the  person  from  whom  the  descent  is  to  be  traced,  had  at 
his  death,  was  a  title  by  descent  from  his  mother,  the  land, 
on  failure  of  heirs  ex  parte  materna,  shall  escheat,  rather 
than  pass  to  his  heirs  ex  parte  paterna.  And  so  if  his  title 
was  by  descent  from  his  father's  father,  the  relations  of  his 
father's  mother  shall  not  inherit,  but  only  those  of  his 
father's  father,  that  is,  the  descendants,  of  the  whole  blood 
of  his  lineal  cognominal  male  ancestors,  and  the  descend- 
ants, of  the  whole  blood,  of  the  ancestors  of  their  wives, 
from  whom  he  is  descended,  other  than  the  descendants 


(a)  See  Report  of  Commissioners  §  30 — 36  ;  Litt.  ».  4  ;  Co.  Lit  1 12  a, 

in  Shelf ord's  Real  Prop.  Acts  ;  Bur-  13  a.     Sec  Heywood  v.  IfeytcotHl,% 

ton,  §  326.  Bcav.  317. 

(V)  Burton,   §  326  ;    2  Bl.  Com.  (r)  2  Bl.  Com.  220. 

222,  239—240  ;  3  Cruise  T.  20,  c.  3, 
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f  the   ancestors   of  the   wives   of  his    grandfather   and  ^"JgTi!* 
ither  (a).     1286. 

Inheritance  descendible  to  heirs  ex  parte  materna  cannot 
e  created  by  any  act  of  the  parties  ;  for  if  a  person  gives 
inds  to  another  to  hold  to  him  and  his  heirs  on  the  part 
f  his  mother,  yet  his  heirs  on  the  part  of  his  father  shall 
aherit.  For  no  person  can  create  a  new  kind  of  inhere- 
nce ;  so  that  the  words  "  on  the  part  of  the  mother  M  are 
'oid(A).    1287. 

Where  the  legal  estate  descends  ex  parte  materna,  and 
he  equitable  estate  ex  parte  paterna,  or  vice  versa,  the 
quitable  estate  will  merge  in  the  legal,  and  both  will 
bllow  the  line  through  which  the  legal  estate  descends  (c). 
288. 

XI.  When,  in  a  case  falling  within  rule  X.,  the  descent 
»f  the  inheritance  cannot  be  traced  beyond  a  particular 
ncestor,  so  that  it  is  not  known  from  whom  he  inherited 
t,  or  whether  he  took  it  by  descent  or  purchase,  or  if  it  is 
mown  that  the  title  which  he  had  at  the  time  of  his  death 
ras  a  title  by  purchase  ;  then  any  one  or  more  of  the 
ollateral  relations  of  such  ancestor  may  inherit  who  would 
>e  the  heir  or  heirs  of  such  ancestor,  were  such  ancestor 
he  person  from  whom  the  descent  is  to  be  traced  (d). 
389.  

Section  III. 

Of  the  Rules  of  Descent  of  Estates  in  Fee  Simple,  as  altered 

by  the  Statute  («). 

The  rules  of  descent  as  altered  by  the  stat.  3  &  4  Will,  ^i.1}1^' 
1,  c.  106,  which  apply  in  the  case  of  descent  upon  the 

00  2  Bl.  Com.  222,  239,  240  ;  3  (rf)  2  Bl.  Cora.  223. 

Jruise  T.  29,  c.  3,  §  36  ;  Burton,  §  (e)  •'  Except  where  the  nature  of 

26 ;  Co.  Litt.  12  a,  13  a.  the  provision  or  the  context  shall 

(b)  Co.  Litt.  13  a;  3  Cruise  T.  exclude  such  construction,  the  word 

D,  c.  3,  §  36.  '  land  '  shall  extend  to  manors,  ad- 

(i)  3  Cruise  T.  29,  c.  3,  §  44.  vowsons,  messuages,  and  all  other 
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a'i "!'«%!'  death  of  the  owner  of  an  estate  in  fee  simple  on  or  sub- 

sequent  to  the  1st  of  January,  1834,  may  be  thus  stated — 

i.  From  I.  "  In  every  case  descent  shall  be  traced  from  the  pur- 

wliom  th« 

tobentoiLi  C^aser  >  an(^  *°  ^e  in^nt  that  the  pedigree  may  never  be 
carried  farther  back  than  the  circumstances  of  the  case 
and  the  nature  of  the  title  shall  require,  the  person  last 
entitled  to  the  land  shall  be  considered  to  have  been  the 
purchaser  thereof,  unless  it  shall  be  proved  that  he  in- 
herited the  same  ;  in  which  case  the  person  from  whom 
he  inherited  the  same  shall  be  considered  to  have  been 
the  purchaser,  unless  it  shall  be  proved  that  he  inherited 
the  same  :  and  in  like  manner  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited,  shall,  in 


hereditaments,  whether  corporeal  or 
incorporeal,  and  whether  freehold 
or  copyhold,  or  of  any  other  tenure, 
and  whether  descendible  according 
to  the  common  law,  or  according  to 
the  custom  of  gavelkind  or  borough- 
English,  or  any  other  custom,  and 
to  money  to  be  laid  out  in  the  pur- 
chase of  land,  and  to  chattels  and 
other  personal  property  transmis- 
sible to  heirs,  and  also  to  any  share 
of  the  same  hereditaments  and  pro- 
perties or  any  of  them,  and  to  any 
estate  of  inheritance,  or  estate  for 
any  life  or  lives  or  other  estate 
transmissible  to  heirs,  and  to  any 
possibility,  right,  or  title  of  entry 
or  action,  and  any  other  interest, 
capable  of  being  inherited,  and 
whether  the  same  estates,  possibili- 
ties, rights,  titles,  and  interests,  or 
any  of  them,  shall  be  in  possession, 
reversion,  remainder,  or  contin- 
gency ;  and  the  words  4  the  pur- 
chaser '  shall  mean  the  person  who 
last  acquired  the  land  otherwise 
than  by  descent,  or  than  by  any 
escheat,  partition,  or  inclosure,  by 
the  effect  of  which  the  land  shall 
have  become  part  of  or  descendible 


in  the  same  manner  as  other  land 
acquired  by  descent ;  and  the  word 
'descent'  shall  mean  the  title  to 
inherit  land  by  reason  of  consan- 
guinity, as  well  where  the  heir  shall 
be  an  ancestor  or  collateral  relation, 
as  where  he  shall  be  a  child  or  other 
issue;  and  the  expression  *  descend- 
ants '  of  any  ancestor  shall  extend 
to  all  persons  who  must  trace  their 
descent  through  such  ancestor;  and 
the  expression  *  the  person  la»st  en- 
titled to  land '  shall  extend  to  the 
last  person  who  had  a  right  thereto 
whether  he  did  or  did  not  obtain 
the  possession  or  the  receipt  of  the 
rents  and  profits  thereof ;  and  the 
word  '  assurance  '  shall  mean  anv 
deed  or  instrument  (other  than  a 
will)  by  which  any  land  shall  be 
conveyed  or  transferred  at  law  or  in 
equity  ;  and  every  word  importing 
the  singular  number  only  shall  ex- 
tend and  be  applied  to  several  per- 
sons or  things  as  well  as  one  person 
or  thing  ;  and  every  word  import- 
ing the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female 
as  well  as  a  male  "  (s,  1). 
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y   case,   be    considered  to  have  been  tbe  purchaser,  ^JiJ'J'a!' 
ss  it  shall  be  proved  that  he   inherited   the  same  M 
2) :  except  that  it  would  seem  that  where  the  person 

died  last  entitled  left  issue,  the  descent  is  to  be  traced 
1  him,  even  though  such  person  inherited  the  land;  so 

when  a  coparcener  dies,  leaving  issue,  it  has  been  very 
>erly  held,  that  the  whole  of  her  share  goes  to  her  issue, 
9ad  of  being  divisible  between  her  issue  and  the  other 
ircener  or  coparceners  as  heirs  of  the  purchaser  (a). 
I  by  the  stat.  22  &  23  Vict.  c.  35,  s.  19,  "  where  there 
1  be  a  total  failure  of  heirs  of  the  purchaser,  or  where 

land  shall  be  descendible  as  if  an  ancestor  had  been 
purchaser  thereof,  and  there  shall  be  a  total  failure  of 
heirs  of  such  ancestor,  then  and  in  every  such  case  the 
1  shall  descend  and  the  descent  shall  thenceforth  be 
5ed  from  the  person  last  entitled  to  the  land  as  if  he 
.  been  the  purchaser  thereof."  And  by  s.  20,  this 
ctment  is  to  be  read  as  part  of  the  stat.  3  &  4  Will.  4, 
06.     1290. 

$y  s.  3,  "when  any  land  shall  have  been  devised  byJ^J*^ 
'  testator  who  shall  die  after  the  31st  day  of  December,  totor* 
►3,  to  the  heir,  or  to  the  person  who  shall  be  the  heir 
such  testator,  such  heir  shall  be  considered  to  have 
inired  the  land  as  a  devisee,  and  not  by  descent ;  and  limitation 

i  '  J  7  to  the 

an  any  land  shall  have  been  limited  by  any  assurance  ^hS^ 
cuted  after  the  said  31st  of  December,  1833,  to  the 
son,  or  to  the  heirs  of  the  person,  who  shall  thereby 
re  conveyed  the  same  land,  such  person  shall  be  con- 
Mred  to  have  acquired  the  same  as  a  purchaser  by  virtue 
such  assurance,  and  shall  not  be  considered  to  be  en- 
jd  thereto  as  his  former  estate,  or  part  thereof"  (b). 
i  by  s.  4,  "  when  any  person  shall  have  acquired  any  Limitation 
d  by  purchase  under  a  limitation  to  the  heirs  or  to  the  orh8iw<rf 

,)  Sugd.  Real   Prop.  Acts,  276,  (#)  See  supra,  par.  1271. 

-884. 
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Pr.  III.  T  1, 

C>H>  1)  8.  o< 

the  body  of 
a  person's 
ancestor. 


II.  Descent 
to  descend- 
onto. 


III.  Descent 
to  lineal 
uognominal 
male 
ancestors 
and  their 
descend- 
ants. 


IV.  Descent 
to  the  lineal 
oognominal 
male 
ancestors' 
wives,  or 
their 

descendants 
of  the  half 
blood,  or 
their 
ancestors, 
or  the 
descendant* 
of  such 
ancestors. 


V.  Descent 
to  the  half 
blood 
through  a 
male 
Ancestor. 


heirs  of  the  body  of  any  of  his  ancestors,  contained  in  an 
assurance  executed  after  the  31st  of  December,  1833,  or 
under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  body 
of  any  of  his  ancestors,  or  under  any  limitation  having  the 
same  effect,  contained  in  a  will  of  any  testator  who  shall 
depart  this  life  after  the  31st  day  of  December,  1833,  then, 
and  in  any  of  such  cases,  such  land  shall  descend,  and 
the  descent  thereof  shall  be  traced,  as  if  the  ancestor 
named  in  such  limitation  had  been  the  purchaser  of  such 
land."    1291. 

II.  The  estate  shall  descend  to  one  or  some  of  the 
descendants  of  the  person  from  whom  the  descent  is  to 
be  traced  (a).     1292. 

III.  "  No  brother  or  sister  shall  be  considered  to  in- 
herit immediately  from  his  or  her  brother  or  sister ;  but 
every  descent  from  a  brother  or  sister  shall  be  traced 
through  the  parent "  (b).  And  in  default  of  descendants 
of  the  purchaser,  the  inheritance  shall  go  to  one  of  his 
lineal  cognominal  male  ancestors,  or  to  one  or  some  of 
the  descendants  of  one  of  such  lineal  cognominal  male 
ancestors  (c).     1293. 

IV.  In  default  of  lineal  cognominal  male  ancestors  and 
their  descendants,  the  inheritance  shall  go  to  some  lineal 
cognominal  male  ancestor's  wife  from  whom  the  purchaser 
was  descended,  or  to  one  or  some  of  the  descendants  from 
her  by  another  husband,  who  are  related  to  the  purchaser 
by  the  half  blood,  or,  if  there  are  no  such  descendants,  to 
one  of  her  ancestors,  or  to  one  or  some  of  their  descend- 
ants, her  collateral  kindred  (d).     1294. 

V.  A  person  or  persons  collaterally  related  to  the  pur- 
chaser by  the  half  blood,  through  a  male  ancestor,  shall 
inherit  next  after  his,  her,  or  their  brothers  and  sisters 

(a)  2  Bl.  Com.  208.     See  supra,  s.  6  ;  supra,  par.  1274. 

par.  1272.  («*)  Stat.  3  &  4  WilL  4,  c.  100,  » 

(i)  3  &  4  Will.  4,  c.  106,  s.  5.  6—9,  infra,  par.  1298, 130*— 4. 
(*)  Stat.  3  &  4  WilL  4,  c.  106, 
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.  to  him  by  the  whole  blood,  and   their   descend-  ^^ij^T'aV 

»).    1296.  '      ' 

As  between  the  several  persons  constituting  each  vi.  Prefer 

*  °  enoe  of  the 

ition  of  the  descendants  of  the  purchaser,  or  each  Jgjjjje^ 
ition  of  the  descendants  of  any  couple  of  ancestors  SJ^mS*1 


the 
the 
and 


rhom  the  purchaser  was  descended,  or  each  genera-  SESngT1*^ 

f  the  descendants  of  any  ancestor  of  the  purchaser 

re  related  to  him  by  the  half  blood,  the  male  sex  shall 

>ferred  to  the  female  ;  and  of  the  males,  the  eldest 

nherit  by  himself ;  but  where  there  are  no  males,  all 

nales  shall  inherit  together  as  coparceners  (&).  1296. 

[.  In  searching  amongst  the  descendants  of  the  pur-  vn.  night 

00  x  of  propin- 

or  of  any  one  of  his  ancestors,  for  the  heir  or  heirs  J^J'oJ1"1 
,  each  less  remote  generation  of  descendants  of  such  JS^S!^ 
wer  or  ancestor,  beginning  with  the  child  or  children  £STnd" 
h  purchaser  or  ancestor,  shall  be  regarded,  if  dead  at 
ne  when  the  descent  is  to  be  traced,  as  transmitting  to 
axt  more  remote  generation  its  own  right  of  inherit- 
Bubject  to  the  same  rules  respecting  the  preference 
lea,  the  priority  of  the  eldest  male,  the  coparcenary  of 
»,  and  the  preference  of  the  whole  blood  (c).     But, 
t  to  this  right  of  representation,  and  to  those  rules, 
ght  of  propinquity  prevails,  that  is,  the  less  remote 
idants,  if  living,  take  before  the  more  remote.  1297. 
[I.  Any  lineal   cognominal   male   ancestor  shall  be  viii.  vn- 

"  °  m  fureiiuo  of 

red  to  his  descendants,  the  collateral  kindred  of  the  liuenl 
wer ;  and  of  the  lineal  cognominal  male  ancestors,  JSJjJ^,. 
48  remote  and  his  descendants  shall  be  preferred  to  IS^nti. 
ore  remote  and  his  descendants.     The  words  of  the  Preference 

of  the  lean 

3  are  these  :  "  Every  lineal  ancestor  shall  be  capable  jjjjjj6 
ag  heir  to  any  of  his  issue  ;  and  in  every  case  where  SJJJ,011"11*1 
shall  be  no  issue  of  the  purchaser,  his  nearest  lineal  luidhw'ie- 
or  shall  be  his  heir  in  preference  to  any  person  who 

tat.  3  &  4  Will.  4,  c.  106,  (<?)  2  Bl.  Com,  219.     See  supra, 

ra.  par.  1304.  par.  1281. 

BL  Com.  212—214. 
.  1.  NV 
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Pr.  1U.T.1, 
Ch.  1,  s.  8. 


IX.  Prefer- 
ence of  the 
wives  to 
their  issue 
related  by 
the  half 
blood. 
Preference 
of  the  wife 
of  a  more 
remote 
ancestor, 
and  her 
descend- 
ante,  anoes- 
tors,  and 
collateral 
kindred. 

X.  In 

searching 
among  the 
ancestors 
and  colla- 
teral 

kindred  of 
the  wife  of 
a  male 
ancestor, 
the  same 
rules  apply 
as  if  she 
were  herself 
the  pur- 
chaser. 


would  have  been  entitled  to  inherit,  either  by  tracing  his 
descent  through  such  lineal  ancestor,  or  in  consequence  of 
there  being  no  descendant  of  such  lineal  ancestor,  so  that 
the  father  shall  be  preferred  to  a  brother  or  sister,  and  a 
more  remote  lineal  ancestor  to  any  of  his  issue,  other  than 
a  nearer  lineal  ancestor  or  his  issue  "  (a).     1298. 

The  meaning  of  the  first  words  of  this  section  is,  "  Every 
lineal  ancestor  shall  be  capable  of  being  heir  to  any  of  his 
issue  capable  of  inheriting  from  him  "  (6).  So  that  it  does 
not  give  the  father  of  an  illegitimate  child  the  right  of 
inheriting  such  child's  estate.     1299. 

IX.  The  wife  of  a  lineal  cognominal  male  ancestor  shall 
be  preferred  to  her  descendants,  related  to  the  purchaser  by 
the  half  blood  ;  and  of  the  several  lineal  cognominal  male 
ancestors'  wives  from  whom  the  purchaser  was  descended, 
the  wife  of  the  more  remote,  and  her  descendants,  ances- 
tors, and  collateral  kindred,  shall  inherit  before  the  wife  of 
the  less  remote,  and  her  descendants,  ancestors,  and  colla- 
teral kindred  (r).     1300. 

X.  In  searching  among  the  ancestors  and  collateral 
kindred  of  the  wife  of  any  lineal  cognominal  male  ancestor 
(being  herself  an  ancestor  of  the  purchaser)  for  the  heir  or 
heirs  at  law  of  the  last  owner,  the  same  rules  are  to  be 
observed  as  if  such  female  ancestor  were  herself  the  pur- 
chaser ;  so  that  the  person  or  persons  who  would  be 
entitled  to  inherit  to  such  female  ancestor,  were  she  the 
purchaser,  shall,  in  default  of  a  nearer  heir,  be  the  heir 
or  heirs  of  the  last  owner  (d).     1301. 


Words  of 
the  Act. 


Preference 


The  words  of  the  statute,  besides  those  already  quoted, 

relating  to  the  subject  of  the  foregoing  rules,  are  these  : — 

"None  of  the  maternal  ancestors  of  the  person  from 

(a)  Stat.  3  k  4  Will.  4,  c.  106,  (<?)  Stat.  3  *  4  Will.  4,  c.  106, 

s.  6.  as.  8,  9.    See  infra,  pax.  1303, 1301. 

(ft)  Re  Don'*  Estate  y  4   Drew.  (d)  See  report  of  Commiasioneri 

194,  203.  in  Shelford'i  Real  Property  AoU. 
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11  the  descent  is  to  be  traced,  nor  any  of  their  descend-  ^/"'J':*' 

shall  be  capable  of  inheriting  until  all  his  paternal  ivt  ^^ 
jtors  and  their  descendants  shall  have  failed ;  and  no  Jj^Smmi." 
le  paternal  ancestor  of  such  person,  nor  any  of  her  ^'^uoe 
>ndants,  shall  be  capable  of  inheriting  until  all  his  {JJ^JJ*1 

paternal  ancestors  and  their  descendants  shall  have 
1 ;  and  no  female  maternal  ancestor  of  such  person,  ^r^JJuce 
iny  of  her  descendants,  shall  be  capable  of  inheriting  J}1*^"*1 

all  his  male  maternal  ancestors  and  their  descendants  fcmak*- 

have  foiled"  (s.  7).     1302. 
Where  there  shall  be  a  failure  of  male  paternal  ances-  Preference 

x  of  mother 

of  the  person  from  whom  the  descent  is  to  be  traced,  of  more    , 

*  ,  '  remote  male 

their  descendants,  the  mother  of  his  more  remote  male  JS^S?' 
mal  ancestor,  or  her  descendants,  shall  be  the  heir  or  ^Tu^to 
.  of  such  person,  in  preference  to  the  mother  of  a  less  ie«  remote 

and  her 

>te  male  paternal  ancestor,  or  her  descendants  ;  and  descend- 

•e  there  shall  be  a  failure  of  male  maternal  ancestors  of 

person,  and  their  descendants,  the  mother  of  his  more 

>te  male  maternal  ancestor,  or  her  descendants,  shall 

lie  heir  or  heirs  of  such  person,  in  preference  to  the 

ler  of  a  less  remote  male  maternal  ancestor,  and  her 

3ndants"  (s.  8).    1303. 

Any  person  related  to  the  person  from  whom  the  de-  Half  wood. 

t  is  to  be  traced  by  the  half  blood  shall  be  capable  of 

g  his  heir  ;  and  the  place  in  which  any  such  relation 

he  half  blood  shall  stand  in  the  order  of  inheritance,  so 

>  be  entitled  to  inherit,  shall  be  next  after  any  relation 

le  same  degree  of  the  whole  blood,  and  his  issue,  where 

common  ancestor  shall  be  a  male,  and  next  after  the 

mon  ancestor  where  such  common  ancestor  shall  be  a 

lie,  so  that  the  brother  of  the  halt*  blood  on  the  part  of 

father  shall  inherit  next  after  the  sisters  of  the  whole 

d  on  the  part  of  the  father  and  their  issue,  and  the 

her  of  the  half  blood  on  the  part  of  the  mother  shall 

rit  next  after  the  mother  "  (s.  9).     1304. 

nn2 
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Pt.  HI.T.l, 

dH.  1,  H.  i>. 

Summary  of 
alteratioiui. 


Onler  of 
Buooeonou 
of  different 
classes  of 
kindred  by 
the  old  and 
the  new 
law,  when 
stated 
generally. 


The  alterations  made  by  the  statute  are  these  : — 

1.  The  cases  of  title  by  purchase  are  increased.  And 
descent  is  to  be  traced  from  the  purchaser,  without  being 
impeded  by  corruption  of  blood  (a),  and  without  reference 
to  seisin,  except  that  it  would  seem  that  where  the  person 
who  died  last  entitled  left  issue,  the  descent  is  to  be  traced 
from  him,  whether  he  was  the  purchaser  or  not.     1305. 

2.  Every  descent  from  a  brother  or  sister  is  to  be  traced 
through  the  parent.     1306. 

3.  Ancestors  are  capable  of  inheriting  property  directly 
from  their  descendants.     1307. 

4.  The  collateral  kindred  of  the  last  owner  related  to  him 
by  the  half  blood  are  capable  of  inheriting.     1308. 

The  order  in  which  the  different  classes  of  kindred 
succeed  to  an  estate,  of  which  the  person  last  entitled 
was  the  purchaser,  may  be  stated,  in  general  terms, 
thus : — 


By  the  Old  Law. 

I.  The  issue  of  the  proposi- 
tus. 

II.  The  descendants  (of  the 
whole  blood)  of  his  lineal  cog- 
nominal  male  ancestors,  other 
than  any  of  such  ancestors 
themselves. 

III.  The  descendants  (of  the 
whole  blood)  of  the  ancestors  of 
the  wives  of  his  lineal  cognomi- 
nal male  ancestors.     1309. 


By  the  New  Law. 

I.  The  issue  of  the  proposi- 
tus. 

II.  His  lineal  cognominal 
male  ancestors,  or  their  de- 
scendants, first  of  the  whole 
blood,  other  than  any  of  such 
ancestors  themselves,  and  then 
of  the  half  blood. 

III.  The  wives  of  his  lineal 
cognominal  male  ancestors,  or 
the  descendants  (of  the  half 
blood)  of  such  wives,  or  the 
ancestors  of  such  wives,  or  the 
descendants  (first  of  the  whole 
blood,  and  then  of  the  half 
blood)  of  the  ancestors  of  such 


wives.    1310. 
00  Supra,  par.  1262—5. 
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The  order  in  which  the  members  of  each  of  these  three  ^i,"1^1' 
classes  take,  as  between  themselves,  is  pointed  out  in  the 
foregoing  rules  ;  from  which  it  will  be  perceived,  that 
sometimes  it  is  determined  by  propinquity,  sometimes  by 
representation,  and  sometimes  by  what  is  termed  worthi- 
ness of  blood,  that  is,  the  preference  of  the  male  line  to  the 
female  line,  or  the  whole  blood  to  the  half.     1311. 


one 
man  or 
woman. 


Section  IV. 

Of  the  Dement  of  Estates   Tail. 

The  person  to  whom  an  estate  tail  is  originally  given  or  **y-  ih.t.i, 
limited  is  the  first  purchaser  of  it  ;  and  none  but  those 

.    L  ^  Who  is  the 

who  are  lineally  descended  from  him  can  derive  a  title  to  purchaser. 

.     .         i  •    x         « «*«  ^  Descent  to 

it  by  descent  (a).     1312.  huiineai 

^  m  deaoend- 

In  some  cases  the  descent  of  an  estate  tail  is  restrained  Wlt8  ftIont- 
to  the  lineal  descendants  of  one  sex,  as  in  the  case  of  sometime* 

i_i  in  •       i        oonfined  to 

estates  in  tail  male,  or  to  those  who  are  born  of  a  particular  descendant* 

'  *■  of  one  sex 

woman,  or  begotten  by  a  particular  man,  as  in  the  case  of  J^ 
estates  in  tail  special  (6).     1313. 

In  all  cases  of  entail  male,  the  right  of  primogeniture  Pnmogeni 

tf  ure. 

exists  ;  and  where  females  are  not  excluded,  they  all  take  coparce 
in  coparcenary,  in  the  same  manner  as  in  the  case  of  a 
descent  in  fee  simple  (c).     1314. 

The  descent  of  an  estate  tail  may  be  defeated  by  the  Birth  of  a 

*  ^  nearer  heir. 

subsequent  birth  of  a  nearer  heir  in  tail.  Thus,  if  a 
tenant  in  tail  general  dies,  leaving  a  daughter,  and  after- 
wards his  wife  is  delivered  of  a  son,  such  son  may  oust  his 
sister  (d).    1315. 

The  maxim  that  seisina  facit  stipitem  never  applied  to  Ri>leo'    . 
the   descent  of  estates  tail  ;  it  bnn^r  only  necessary,  in  ^'2 
deriving  a  title  to  an  estate  of  this  kind  by  descent,  to  ,l|M,lv 

<«)  3  Cruise  T.  29,  e.  5,  §  2.  (c)  3  Cruise  T.  29,  e.  5,  §  3. 

(ft)  s  Cruise  T.  29,  c.  6,  §  3.    See  (rf)  3  Cruise  T.  29,  c.  fc,  §  4. 

ftupra,  par.  894 — 5. 
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Half  blood 
not  ex- 
cluded. 


^h.T'hTV.'  deduce  the  pedigree  from  the  first  purchaser,  and  to  show 
that  the  claimant  is  heir  to  him  (a).     1316. 

Nor  did  the  exclusion  of  the  half  blood  take  place  in 
the  descent  of  estates  tail ;  because  the  descent  is  from 
the  first  purchaser  or  original  donee  of  the  estate,  and  the 
issue  in  tail  is  always  of  the  whole  blood  to  the  donee  (ft). 
Nor  did  corruption  of  blood  affect  the  descent  of  an  estate 
tail  0).     1317. 


Corruption 
of  blood. 


Section  V. 
Of  Descent  by  Special  Custom. 
py.  in.T.i.      In  customary  descents  the  ordinary  rules  of  descent 

v/H»   If  o*  •)• 

-  apply,   except   so  far   as  they  are  inconsistent  with  the 
custom  (d).     1318. 
i.  Descent        I.  The    lineal  descent   of  lands   held   in   gavelkind    is 

of  gavelkind  ° 

iamb.  among  all  the  sons,  as  coparceners  ;  and  in  default  of  sons, 
among  all  the  daughters,  in  the  same  manner.  But  though 
females  claiming  in  their  own  right  are  postponed  to  males, 
yet  they  may  inherit  together  with  males  by  representa- 
tion. For  the  right  of  representation  exists  in  gavelkind 
descents  as  well  as  in  descents  at  common  law  (e).  And 
it  applies  to  the  collateral  line  as  well  as  to  the  right  line, 
and  to  the  remoter  issue  of  lineal  or  collateral  relatives  as 
well  as  to  the  children  of  such  relatives  (/).     1319. 

The  partible  quality  of  lands  held  in  gavelkind  is  not 
confined  to  the  right  line,  but  is  the  same  in  the  collateral 
one  (g).     1320. 

Although  an  estate  tail  is  a  kind  of  inheritance  intro- 
duced by  the  statute  De  Donis  Conditionalibus,  yet  this 
partible  quality  extends  to  it ;  for  if  a  person  dies  seised 


(a)  3  Cruise  T.  29,  c.  5,  §  5. 
(&)  Co.  Litt.  15  b;  Litt.  s.  26fi  ; 
3  Cruise  T.  29.  c.  5,  §  6. 
(c)  3  Cruise  T.  29,  c.  5,  §  7. 
Id)  Hoohv.  Hook,  1  Hem.fc  Mil.  43. 


(r)  3  Cruise  T.  29,  c.  5.  §  11  ; 
Burton,  §  313. 

(/)  JTtwk  v.  Hook,  1  Hem.  &  Mil. 
43. 

(£)  3  Cruise  T.  29,  o.  5,  §  12. 
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tail  of  lands  held  in  gavelkind,  all  his  sons  shall  inherit  ^/"'Jg1, 

?ether  as  heirs  of  his  body  (a).     1321.  

Descendible  freeholds  are  also  partible,  where  the  lands 
&  held  in  gavelkind ;  as  if  a  lease  is  made  of  lands  of 
is  kind  to  a  man  and  his  heirs,  during  the  life  of  A.,  and 
a  lessee  dies,  leaving  A.,  the  lands  descend  to  all  his  sons 

special  occupants  (&).     1322. 

The  exclusion  of  the  half  blood  takes  place  in  the 
*cent  of  lands  held  in  gavelkind,  under  the  old  law  (c). 
123. 

In  the  case  of  gavelkind  lands,  corruption  of  blood  never 
terrupted  the  descent,  unless,  in  consequence  of  the 
iminaTs  escape,  it  was  followed  by  outlawry  (d).  1324. 
IL  Lands  of   borough-English  tenure  descend  to  the  n.  Decent 

"  °  ,  of  borough. 

►ungest  son  (V).  This  custom  extends  to  estates  tail,  and  ,^fi,ijHh 
10  to  descendible  freeholds  (/).  The  right  of  rep resen ta- 
in takes  place  in  the  descent  of  lands  held  in  borough- 
lglish  :  so  that  if  the  youngest  son  dies  in  the  lifetime 
his  father,  leaving  a  daughter,  she  will  inherit  the  lands 
).  The  custom  of  borough-English,  is,  however,  ordi- 
rily  confined  to  lineal  descents  ;  so  that  where  lands  held 
borough-English  descend  to  the  youngest  son,  and  he 
*b  without  issue,  they  do  not  go  to  the  younger  brother, 
t  the  eldest  brother  inherits.  By  some  customs  the 
ungest  brother  shall  inherit ;  but  this  extension  of 
rough-English  to  the  collateral  line  must  be  specially 
*ided(A).     1325. 

These  customary  descents  in  gavelkind  and  borough-  Gavelkind 

...  .      ,MK* 

iglish  cannot  be  altered  by  any  limitation  of  the  parties.  l.,J,^01"^, 

id  therefore  where   A.,   seised  in   fee  of  lands  held  in™"^1,1*" 

<#)  S  Cruise  T.  29,  o.  5,  §  13.  (/)  3  Cruise  T.  29r  c.  »,  §  17. 

ft)  3  Cruise  T.  29.  c.  f>,  §  14.  (//)  »  Cmise  T.  29,  c.  T>.  §  18. 

>)  3  Cruise  T.  29,  r.  5,  g  15.  (//)  3  Cruise  T.  29.  c.  f*.  §  19.   As 

tT)  Burton,  §  319.  to  the  degTee  of  extension  to  tho 

>)  3  Cruise  T.  29,  c.  r>,  §  lfi  ;  collateral   lino,  see    Muggleton   v. 

rton.  §  314.  Harnett,  2  Hurls.  &  Norm.  653. 
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Ri- 
ch 


III.  Descent 
<»f  copy- 
hold*. 


*hIi!'rT'!>V  oorough-English,  made  a  feoffment  to  the  use  of  himself 
and  the  heirs  male  of  his  body  according  to  the  course  of 
the  common  law,  the  words  "  according  to  the  course  of 
the  common  law  "  were  held  void  (a).     1326. 

III.  Estates  held  by  copy  of  court  roll  are  in  general 
descendible  in  the  same  manner  as  estates  held  in  socage  ; 
though  in  some  manors  a  different  mode  of  descent  is 
established  by  custom  (6).  That  seisin  of  the  heir  which 
constituted  him  a  tenant  from  whom  the  inheritance  was 
to  be  derived  on  a  future  descent,  was  obtained,  as  in  free- 
holds, by  mere  entry  without  admittance  (c).     1327. 

Where  a  customary  freehold  or  a  copyhold  estate  has 
been  derived  from  the  mother's  side,  it  will  go  to  the  heirs 
on  the  part  of  the  mother,  unless  the  copyholder  disposes 
of  it,  and  acquires  a  new  estate  by  purchase  (//).     1328. 

The  half  blood  is  excluded   in  the  case  of  copyholds, 
under  the  old  law  (e).     1329. 
iv.  custom       IV.  Where  the  customary  descent  is  different  from  that 

as  to  descent  * 

■tefctT"1  ky  ^e  common  law?  it  is  construed  strictly  ;  for  the  law 
does  not  take  notice  of  any  special  customs  of  this  kind, 
except  gavelkind  and  borough-English,  unless  they  are  ex- 
pressly pleaded  ;  and  then  the  Courts  will  not  carry  them 
farther  than  the  words  of  the  custom.  Hence  if  a  custom 
is  alleged  that  the  eldest  daughter  shall  solely  inherit,  the 
elder  sister  shall  not  inherit  by  force  of  that  custom.  So 
if  the  custom  is,  that  the  eldest  daughter  and  the  eldest 
sister  shall  inherit,  the  eldest  aunt  shall  not  inherit  (/). 
1330. 


(a)  3  Cruise  T.  29,  c.  5,  §  20. 

(&)  3  Cruise  T.  29,  c.  5,  §  21  ;  3 
Cruise  T.  10,  c.  3,  §  Hi ;  Burton, 
§  1307. 

(O  Burton,  §  1308. 


(rf)  3  Cruise  T.  29,  c.  5,  §  2(5    • 
uXanxon  v.  Barnes,  L.  R.  7  Eq.  2;">L>  - 
00  3  Cruise  T.  29,  c.  6.  §  27. 
(/)  3  Cruise  T.  29.  c.  5,  §  32.,34r  - 


A  TABLE  OF  DESCENT, 

EXEMPLIFYING  THE  ORDER  IN  WHICH  THE  KINDRED  OF 
A  PROPOSITUS  STAND  AS  REGARDS  THE  RIGHT  OF 
SUCCESSION,   WHERE  HE  DIED   WITHOUT   ISSUE. 


In  the  following  Table,  the  figures  placed  above  the 
person  mentioned,  show  the  order  according  to  the  New 
Lam.  The  figures  placed  below,  within  ( ),  show  the 
order  according  to  the  Old  Law. 

There  are  two  distinct  sets  of  rules  referred  to— the  one 
under  the  Old  Law  (pp.  532 — 541),  the  other  under  the 
New  Law  (pp.  514 — 546). 

The  search  is  to  be  made  up  the  line  of  Lineal  Cogno- 
minal  Male  Ancestors,  and  down  the  line  of  their  wives. 
This  is  the  leading  principle  ;  and  it  appeared  to  the  writer 
that  a  Table  so  arranged  was  better  adapted  to  illustrate 
this  principle,  and  give  the  student  a  clear  and  accurate 
notion  of  the  course  of  descent,  than  the  zigzag  or  sinuous 
mode  usually  adopted. 


[To  foot  p.  662. 
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CHAPTER  II. 


OF   SUCCESSION. 


Succession  is  the  devolution  or  transmission  of  real  or   partiii 

T.  1,  Ch.  i 

personal  property,  on  the  death  of,  and  from  persons  in  a        -- — 
corporate  character,  to  other  persons  who  succeed  them  in 
that  character.     1331. 

Real  estate  passes  from  corporations  to  their  successors,  suo«»ion 

r  l  J  to  real 

aa  it  does  from  natural  persons  to  their  heirs.     1332.  e8tate- 

Chattels  real  and  personal,  whether  the  word  successors  Succewion 
is  used  or  not,  pass  by  succession,  by  the  common  law,  in  «*»*•• 
the  case  of  the  Sovereign  and  all  aggregate  corporations, 
'who,  in  judgment  of  law,  never  die,  and  of  such  single 
corporations  as  are  heads  of  an  aggregate  body,  whom  they 
Tepresent,  which  never  dies  ;  such  as  a  master  of  an  hospital 
or  a  dean.      And  they  may  so  pass,  by  special  custom,  in 
the  case  of  certain  other  sole  corporations,  for  some  pur- 
poses.    But  generally  no  such  right  of  succession  exists  in 
the  case  of  sole  corporations  ;  because,  if  a  chattel  interest 
granted  to   a   sole  corporation  and   its  successors   were 
a  llowed  to  devolve  to  such  successors,  the  property  thereof 
must  be  in  abeyance  from  the  death  of  one  owner  until  the 
appointment  of  the  successor ;  and  this  is  contrary  to  the 
nature  of  a  chattel  interest,  which  can  never  be  in  abev- 
ance,  or  without  an  owner,  but  a  man's  right  therein,  when 
once  suspended,  is  gone  for  ever  (a).     And  hence  if  a  lease 
for  years  is  made  to  a  bishop,  parson,  or  other  sole  corpo- 
ration, and  his  successors,  it  will  go  to  the  executors  of  the 
lessee  (6).    1333. 

(a)  2  Bl.  Com.  430—432  :   Co.  (ft)  Co.  Litt.  4fi  b  :   2  Bl.  Com. 

Lift.  9  ft  (1);  46b:   Watk.  Conv.       431  ;  1  Cruise T.  8,  c.l,  §  25;  Walk. 
3rd  ed.  by  Prest.  258.  Conv.  3rd  ed.  by  Pre»t.  258. 
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CHAPTER   III. 


OF   ADMINISTRATION   (a). 


Section    I. 


Debt*  of 
record. 


Of  Debts. 

I.  Debts  generally,  and  their  different  Kinds. 

^."I'sTi!'  A  debt  of  record  is  a  sura  of  money  which  appears  to 
be  due  by  the  evidence  of  a  Court  of  record;  as  where  a 
specific  sum  is  adjudged  to  be  due  to  the  plaintiff  (6). 
1334. 

Debts  by  specialty  or  special  contract  are  sums  of  money 
becoming  due  by  deed  or  instrument  under  seal :  as  by 
a  deed  of  covenant,  by  a  lease  reserving  rent,  or  by  bond 
or  obligation  (c).     1335. 


Specialty 
debt*. 


(a)  [It  may  be  noticed  in  this 
place  that  there  is  an  ad  valorem 
duty  payable  in  respect  of  probates 
and  letters  of  administration,  as 
to  which  see  Wms.  Exors.,  8th  ed. 
(1879),  also  the  Customs  and  In- 
land Revenue  Acts,  1880  and  1881.] 
And  by  the  Succession  Duty  Act. 
16  k  17  Vict.  c.  51,  real  property  is 
now  made  liable  to  a  succession 
duty  (s.  2),  payable  by  eight  half- 
yearly  instalments  (s.  21);  and  for 
the  purpose  of  succession  duty, 
leaseholds  are  to  be  considered  as 
real  estate  (s.  1).  And  succession 
duty  is  now  payable  on  all  interests 
in  personal  estate,   even   though 


created  by  deed  (s.  2).  The  duty 
arises  on  a  succession  ujxm  the 
death  of  any  person  dying  after 
the  1 9th  of  May,  1853,  even  though 
under  a  deed  or  will  executed 
before  that  time  (ss.  2,  54).  And 
it  is  to  be  a  first  charge  on  the 
interest  of  the  successor  (s.  42).  See 
Archbold's  Succession  Duty  Act : 
Shelford's  Probate,  Legacy,  and 
Succession  Duty  Act ;  Thring's 
Succession  Duty  Act:  [the Customs 
and  Inland  Revenue  Acts,  1880 and 
1881.] 

i,b)  2  1*1.  Com.  464. 

(r)  2  Bl.  Com.  465  :  Marryat  v. 
Marry  at,  28  Beav.  224,  and  cased 
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ebts  by  simple  contract  are  those  where  the  contract  ^/"'J'j1, 
ither  ascertained  by  matter  of  record,  nor  by  deed  or  ^Z^ 
al  instrument,   but  by  mere  oral  evidence   or  notes  ^nict 
aled  (a).     1336. 
mortgage  is  a  debt  by  specialty,  if  secured  by  bond  or  Mortgage 

debt*. 

iant,  although  the  money  so  secured  be  not  actually 

to  the  mortgagor.     But  without  a  bond  or  covenant,  it 

s  the  debt  is  a  debt  by  simple  contract  (6).     1337. 

ider  the  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3,  statute*  of 

7  *  7  7  Lmiitntion. 

as  upon  simple  contract,  whether  in  the  form  of  debt 
sumpsit,  must  be  brought  within  six  years  after  the 
f  of  action  arose,  except  that  by  s.  7,  as  altered  by  the 
19  &  20  Vict.  c.  97,  ss.  9,  10,  12,  if  any  person  entitled 
e  is  at  the  time  when  such  cause  of  action  arises  under 
or  under  coverture,  or  non  compos  mentis,  then  such 
a  may  be  brought  within  six  years  from  the  time  when 
person  shall  become  of  age,  or  discovert,  or  sane.  And 
le  stat.  4  &  5  Anne  c.  16,  s.  19,  a  similar  extension  of 
ime  is  given  where  any  person  liable  to  be  sued  is 
nd  seas  at  the  time  when  the  cause  of  action  accrued, 
when  once  the  period  of  limitation  under  a  Statute  of 
tations  begins  to  run,  nothing  that  happens  afterwards 
stop  it  (c).  The  Statute  of  Limitations,  21  Jac.  1, 
,  does  not  apply  to  demands  where  a  fiduciary  relation 
3  between  the  parties,  whether  as  express  trustee  and 
i  que  trust,  or  as  principal  and  agent  (d).  And  the 
ction  of  the  statute  is  removed  if  the  defendant  has 


cited ;  Savnderx  v.  MiUomr. 
2  Eq.  573  ;  Kidd  v.  Boone, 
12  Eq.  80;  In  re  Dickson, 
bum  v.  Dickson,  L.  R.  12  Eq. 
See  stat.  32  &  33  Vict.  c.  46, 
Wishing  the  distinction,  as  to 
y  of  payment,  between  spe- 
and  simple  contract  debts. 
par.  1368. 
2  Bl.  Com.  465. 


(b)  Coote  Mortg..  3rd  ed.  452  ; 
Imavmn  v.  Hanvood,  L.  R.  3  Ch. 
Ap.  225. 

(<•)  Smith  on  Contracts,  3rd  ed. 
434—7,  452  ;  3  Steph.  Com.,  4th  ed. 
546—7. 

(rf)  Obee  v.  Bishop,  1  D.  F.  &  J. 
142;  Brittlebankx.  Goodwin,  L.  R. 
5  Eq.  545  :  Bvrdiek  v.  Garru'h. 
L.  R.  5  Ch.  Ap.  233. 
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^"I'nf'iV  given  an  acknowledgment  in  writing,  signed  in  such  terms 
as  not  to  preclude  the  Court  from  inferring  a  promise  to 
pay  (a).  A  part  payment  of  principal  or  interest  also  takes 
the  case  out  of  the  statute  (6).     1338. 

Under  the  stat.  3  &  4  Will.  4,  c.  42,  as  altered  by  the 
stat.  19  &  20  Vict.  c.  97,  s.  10,  the  statutable  time  of  limi- 
tation in  actions  on  specialty  is  twenty  years  from  the 
time  of  accrual  of  the  cause  of  action  or  suit,  or  from  the 
removal  of  the  disability  of  infancy,  coverture,  or  insanity 
of  the  party  entitled  to  such  action  or  suit  ;  or  from  the 
return  of  the  defendant,  if  abroad  ;  or  from  the  date  of  an 
acknowledgment  of  the  debt  in  writing,  signed  by  the 
defendant  or  his  agent ;  or  from  a  part  payment  of  principal 
or  interest  (c).     1339. 

Effecuof  a       Debts  actually  barred  by  the  Statute  of  Limitations,  or 

provision  for  •/  •/ 

XXteeilt  °f  kv  laches  independently  of  the  statute,  are  not  included  in 
a  trust  for  payment  of  debts.  But  where  a  provision  is 
made,  either  by  will  or  by  deed,  for  payment  of  debts  out 
of  real  estate,  the  statutory  time  will  cease  to  run,  in  the 
former  case,  from  the  death  of  the  testator,  in  the  latter, 
from  the  date  of  the  deed  ;  because  the  creditor,  cestui  que 
trust,  is  not  to  be  barred  by  the  neglect  of  the  trustee  to 
do  his  duty.  The  same  principle  will  apply  where  personal 
estate  only  is  assigned  in  trust  for  payment  of  debts.  But 
where  the  like  trust  is  expressly  created  by  will,  it  does 
not  prevent  the  running  of  the  statute  ;  because  the  trust 
for  payment  of  debts,  with  which  every  executor  is  clothed 
by  law,  has  no  such  effect.  Indeed,  such  an  express  trust 
is  inoperative  (d).     1340. 

Damage*  for      Damages  under  a  breach,  after  the  death  of  the  cove- 

(a)  Smith  on  Contracts,  3rd  ed.  549,  550. 

439—445.  (<*)  2  Spence's  Eq.  Jur.  357 ;  6 

(6)  Smith  on  Contracts,  3rd  ed.  Cruise  T.  38,  c.  16,  §  17  ;  2  Jarm. 

447.  Wills,  2nd  ed.  524  ;   Ilareourt  v. 

(/0  Smith  on  Contracts,  3rd  ed.  White,  28  Beav.  303. 
425—434  ;  3  Steph.  Com.,  4th  ed. 
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ntor,  of  a  covenant  for   quiet  enjoyment,  are  a  debt  ^h.1"'^!!' 
ithin  a  trust  to  pay  all  the  debts  which  he  should  owe  breach  of 
his  death  (a).     1341.  SISTa 

If  a  trust  is  to  pay  bond  debts,  with  the  interest  due  or  debts.  lM> 
become  due  on  the  bonds  up  to  the  day  of  payment,  a  JjJJJf £^y 
>nd  creditor  will  not  be  entitled  to  receive  more  interest 
an,  with  the  principal,  will  be  covered  by  the  penalty  of 
le  bond ;  although  it  is  otherwise  if  the  trust  is  for  the 
tyment  of  the  sum  secured  by  the  bond,  with  interest  on 
lat  sum  (6).  But  this  rule,  that  interest  shall  not  exceed 
le  penalty,  does  not  apply  in  case  the  bond  debt  is  also 
»cured  by  a  mortgage,  even  though  the  mortgage  is 
iven  by  a  surety,  and  subsequently  to  the  bond  ;  unless 
le  mortgage  is  made  a  security  only  for  the  bond  debt 
ad  the  interest  "to  become  due  on  the  bond"  (c). 
*42. 

A  stranger  who  buys  up  a  first  charge  at  less  than  the  Buviug  up 
ill  amount,  is  entitled  to  the  full  amount,  as  against  a 
xxmd  incumbrancer.  And  if  the  owner  of  the  reversion, 
ot  having  created  the  first  or  second  charge,  does  such  an 
;t,  he  is  in  the  same  position  as  a  stranger  (d).  But  if  an 
jent,  trustee,  heir,  or  executor  of  the  owner  of  the  estate 
ays  up  an  incumbrance,  he  is  only  entitled  to  so  much  as 
»  gave  for  it,  unless  the  purchase  is  made  to  protect  a 
tbsequent  incumbrance  to  which  he  is  entitled  in  his  own 
ght  (e).     1348. 

Interest  may  be  demanded,  not  only  where  there  is  an  i»»tei«-u 
(press  stipulation  for  it,  written  or  verbal,  but  also  where 
is  payable  by  the  usage  of  trade  or  of  the  parties,  or  in 
le  case  of  an  overdue  bond,  bill,  or  promissory  note,  or  an 

(a)  Sugd.  Concise  View,  473  ;  2  537—8 ;  Darix  v.  Barrett,  14  Beav. 

rm.  Wills,  2nd  ed.  497,  n.  (A).  r>42. 

(*)  Coote  Mortg.,  3rd  ed.  436.  (*•)  Sugd.   Concise  View,  412— 

(r)  Coote  Mortg.,  3rd  ed.  443.  1 3 ;  Coote  Mortg.,  3rd  ed.  303. 537— 

(rf)    Sugd.    Concise   View,  412,  8  ;  Hobday  v.  Peters  (No.  1),  28 

3  ;  Coote   Mortg.,  3rd    ed.   303.  Beav.  349. 
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Pt.  III.T.  1, 

Ch.  h,  h.  1. 


Kxtiuctiun 
of  debt  by 
marrying  n 
debtor  or 
creditor. 

He<[ue*t  of 
buiu  due 
froui  one 
joint  debtor 
does  not 
extinguish 
the  joint 
debt. 


account  stated  for  money  lent,  or  on  money  compelled  to 
be  paid  by  a  surety.  And  the  jury  may  allow  interest  to 
the  creditor,  on  any  debt  or  sum  certain,  from  the  time 
when  the  sum  was  payable,  if  payable  from  a  time  certain 
under  a  written  instrument,  or  if  payable  otherwise,  from 
the  time  of  a  written  demand,  with  notice  that  interest 
would  be  claimed.  Interest  at  4  per  cent  is  payable  on  a 
judgment  debt  (a).     1344. 

Where  a  security  for  money  payable  on  a  certain  day 
stipulates  for  the  allowance  of  a  certain  rate  of  interest  up 
to  that  day,  interest  at  the  same  rate  is  not  implied  after- 
wards. Interest  by  way  of  damages  for  the  non-payment 
of  the  debt  on  the  day  fixed  may  be  given  by  the  Court  or 
jury,  when  the  creditor  or  his  estate  has  not  been  the  cause 
of  the  delay  in  payment,  and  it  would  be  just  that  interest 
should  be  paid  ;  and  as  a  rule  the  interest  stipulated  to  be 
paid  up  to  the  day  fixed  for  the  payment  of  the  debt,  where 
it  is  reasonable  and  usual,  may  well  be  adopted,  as  the 
amount  of  such  damages  for  the  detention  of  the  debt  {b). 
1345. 

In  the  absence  of  express  enactment  or  contract,  5  per 
cent  is  usually  allowed.     1346. 

Where  a  woman  marries  her  creditor  or  debtor,  the  debt 
is  thereby  absolutely  extinguished  (c).     1347. 

Where  a  creditor  forgives  or  bequeaths  a  debt  due  to 
him  by  a  legatee,  as  one  of  two  or  more  joint  debtors,  as, 
for  instance,  where  the  obligee  bequeaths  the  sum  due  to 
him  by  one  of  two  joint  obligors  of  a  bond,  it  is  not  a 
release  to  the  other  of  the  two  obligors,  but  is  only  a  per- 


(a)    Sm.    Merc.    Law,   646 — 7 
Trowcr    78,    205—7,    304;    Rose 
41  f — 117  ;     Bylc8    283— 4  ;    Chit 
B.   433—7;    Chit.    Con.,  9th    ed 
600—4  ;  Ad.  Con.,  6th  ed.   1063 
3  &  4  Vict.  c.  42,  s.  28  ;  1  &  2  Vict 


c.  110,  s.  17. 

(b)  Cook  v.  Fowler.  L.  R.  7  H.  L. 
27. 

(jo)  9  Jarm.  k  Byth.  by  Sweet 
796. 
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sonal  legacy  to  him  whose  debt  is  so  forgiven,  and  will  ^/"'Jl' 
lapse  by  the  death  of  the  legatee  in  the  testator's  lifetime 
K>  that  his  personal  representatives  will  still  be  liable  (a). 
1348. 

II.   Croion  Debts. 

By  the  stat.  33  Hen.  8,  c.  39,  s.  50,  all  bonds  relating  to  Bou.i» 

rotating  t«» 

the  revenue  are  to  be  made  to  the  King  himself  in  a  pre-  the  revenue. 

*cribed  form  ;  and  being  so  made,  are  to  have  the  effect 

[>f  statutes  staple.     And  by  stat.  13  Eliz.  c.  4.  all  lands,  Liability  of 

r  J  '  '  heredita- 

tenements,  profits,  commodities,  and  hereditaments,  which  ">«»*»  of 

'  r  7  7  i  accountant* 

any  of  the  treasurers,  receivers,  tellers,  customers,  collectors,  ^^  ^ 
fanners,  officers,  and  accountants  there  enumerated  shall  Sureties. 
have  within  the  time  whilst  he  shall  remain  accountable, 
shall  be  liable  to  and  shall  be  put  and  had  in  execution  for 
the  payment  of  his  arrearages,  in  like  manner  as  if  he  had 
the  day  he  first  became  officer  or  accountant  stood  bound 
by  writing  obligatory,  having  the  effect  of  a  statute  staple, 
for  the  payment  of  the  same.  But  by  sect.  10,  those 
persons  are  excepted  whose  yearly  receipt  or  whose  whole 
receipt  shall  not  exceed  300/.  (&).     1349. 

Where  a  person  who  is  an  accountant  to  the  Crown  sells 
his  lands  to  a  bona  fide  purchaser  without  notice,  and 
afterwards  becomes  indebted  to  the  Crown  in  his  situation 
of  accountant,  his  lands  may  be  seized  by  the  Crown  in 
the  hands  of  the  purchaser,  in  consequence  of  the  stat.  13 
Eliz.  c.  4  (c).  The  same  holds  with  respect  to  the  debts 
of  a  person  who  has  executed  a  bond  to  the  Crown  to 
account  for  the  money  coming  to  his  hands  as  a  receiver  ; 
is  in  the  case  of  all  receivers  of  land  tax.  And  generally 
speaking,   the   same   observation  applies  equally   to   the 

(a )  2  Rop.  Leg.  by  White,  1069.  Cruise  T.  32,  c.  36,  §  61 ;  1  Jarm.  & 

(£)  Burton,  §  871,   872;  Coote  Byth.  by  Sweet,  112;  Sugd.  Concise 

Iortg„  3rd  ed.  86.  View,  401—2  ;  Co.  Litt.  209ft,  n.  1. 
(<•)  1   Crowe  T.  1,  §  69,  70 ;  4 
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Ich.I3I"iJ*iV  8Ureties  tor  the  debtor   to  the   Crown,  as  to  the  debtor 

—L-  himself  (a).     1350. 

Rogirtratiim      By  the  stat.  2  Vict.  c.  11,  s.  8,  no  judgment,  statute,  or 

crwra° the  recognisance,  on  account  of  the  Crown,  or  any  inquisition 
by  which  any  debt  shall  be  found  due  to  the  Crown,  or 
any  obligation  or  specialty  to  the  Crown  under  the  stat. 
33  Hen.  8,  c.  39,  or  any  acceptance  of  office  whereby  lands 
shall  become  liable  for  the  payment  of  arrearages  under 
the  stat  13  Eliz.  c.  4,  shall  affect  purchasers  or  mortgagees 
unless  and  until  registered  : — "  No  judgment,  statute,  or 
recognisance  which  shall  hereafter  be  obtained  or  entered 
into  in  the  name  or  upon  the  proper  account  of  Her  Majesty, 
her  heirs  or  successors,  or  inquisition  by  which  any  debt 
shall  be  found  due  to  Her  Majesty,  her  heirs  or  successors, 
or  obligation  or  specialty  which  shall  hereafter  be  made 
to  Her  Majesty,  her  heirs  or  successors,  in  the  manner 
directed  by  an  Act  passed  in  the  thirty-third  year  of  the 
reign  of  his  late  Majesty  King  Henry  the  Eighth,  intituled 
'The  erection  of  the   Court  of  Surveyors  of  the  King's 
lands,   and   the   names   of  the    officers   there,   and   their 
authority,'  or  any  acceptance  of  office  which  shall  hereafter 
be  accepted  by  officers  whose  lands  shall  thereby  become 
liable  for  the  payment  and  satisfaction  of  arrearages  nnder 
the  provisions  of  the  Act  passed  in  the  thirteenth  year  of 
the  reign  of  her  late  Majesty  Queen  Elizabeth,  intituled 
'  An  Act  to  make  the  lands,  tenements,  goods,  and  chattels 
of  tellers,  receivers,  et  cetera,  liable  to  the  payment  of 
their  debts,'  shall  affect  any  lands,  tenements,  or  heredita- 
ments, as  to  purchasers  or  mortgagees,  unless  and  until 
a  memorandum  or  minute,  containing  the  name  and  the 
usual  or  last  place  of  abode,  and  the  title,  trade,  or  pro- 
fession of  the  person  whose  estate  is  intended  to  be  affected 
thereby,  and  also  in  the  case  of  any  judgment  the  Court 

(a)  Sagd.  Concise  View,  401—2 ;  Co.  Litt  309  a,  n.  1. 
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ad  the  title  of  the  cause  in  which  such  judgment  shall  ^"VV* 

ave  been  obtained,  and  the  date  of  such  judgment,  and  the 

mount  of  the  debt,  damages,  and  costs  thereby  recovered, 
ad  also  in  the  case  of  a  statute  or  recognisance  the  sum 
>r  which  the  same  was  acknowledged,  and  before  whom 
le  same  was  acknowledged,  and  the  date  of  the  same,  and 
[so  in  the  case  of  an  inquisition  the  sum  thereby  found 
>  be  due,  and  the  date  of  the  same,  and  also  in  the  case 
f  an  obligation  or  specialty  the  sum  in  which  the  obligee 
hall  be  bound,  or  for  which  the  obligation  or  specialty 
hall  be  made,  and  the  date  of  the  same,  and  also  in  the 
ase  of  acceptance  of  office  the  name  of  the  office,  and  the 
ime  of  the  officer  accepting  the  same,  shall  be  left  with  the 
enior  Master  of  the  said  Court  of  Common  Pleas,  who  shall 
orthwith  enter  the  same  particulars  in  a  book,  to  be 
ntituled  '  The  Index  to  Debtors  and  Accountants  to  the 
>own,'  in  alphabetical  order  by  the  name  of  the  person 
rhose  estate  is  intended  to  be  affected  by  such  judgment, 
tatute,  or  recognisance,  inquisition,  obligation,  or  specialty, 
>r  the  acceptance  of  any  office."     1351. 

By  the  stat.  22  &  23  Vict  c.  35,  s.  22,  the  provisions  Re-regi*tra- 
a  to  re-registry  of  judgments,  etc.,  are  extended  to  judg- 
nents,  statutes,  recognisances,  inquisitions,  obligations,  and 
pecialties,  in  favour  of  the  Crown  : — "  From  and  after  the 
hirty-first  day  of  December  one  thousand  eight  hundred 
nd  fifty-nine,  the  provision  for  re-registry  of  judgments, 
screes  or  orders,  rules  or  orders,  contained  in  the  Act  of 
le  session  of  tho  second  and  third  years  of  Queen  Victoria, 
lapter  eleven,  as  explain)  1  and  amended  by  the  Act  of 
te  session  of  the  eight  jenth  and  ninet  >enth  years  of  Queen 
'ictoria,  chapter  fifteen,  shall  extend  and  apply  to  every 
ich  judgment,  statute,  recognisance,  inquisition,  obligation, 
pecialty,  or  acceptance  of  office  as  is  by  section  eight  of 
le  first-mentioned  Act  required  to  be  regist  »red,  so  that 
;  shall  be  obligatory  on  the  Crown,  in  order  to  bind  the 

VOL.  i.  oo 
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lands,  tenements,  or  hereditaments  of  its  debtors  or  ac- 
countants, as  against  purchasers,  mortgagees,  or  creditors 
becoming  such  after  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  fifty-nine,  to  re-register,  in 
like  manner,  as  it  is  obligatory  on  a  private  person,  and 
so  that  notice  of  any  such  judgment,  statute,  recognisance, 
inquisition,  obligation,  specialty,  or  acceptance  of  office, 
not  duly  re-registered,  shall  not  avail  against  purchasers, 
mortgagees,  or  creditors,  becoming  such  after  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and 
fifty-nine,  as  to  lands,  tenements,  or  hereditaments  ;  and 
this  provision  shall  apply  to  every  such  judgment,  statute, 
recognisance,  inquisition,  obligation,  specialty,  or  acceptance 
of  office,  as  since  the  passing  of  the  first-mentioned  Act 
has  been  registered  under  the  provisions  therein  contained, 
or  as  shall  hereafter  be  so  registered  :  this  section  shall  not 
extend  to  Ireland/'     1352. 

An  alienation  bon&  fide  prior  to  the  acceptance  of  an 
office  which  renders  the  person  accepting  it  an  accountant 
of  the  Crown,  is  good  against  the  Crown  (a).     1353. 

Persons  holding,  under  the  Crown,  offices  which  were  in 
existence  at  the  time  of  the  stat.  13  Eliz.  c.  4,  are  account- 
ants within  the  meaning  of  that  statute  (b).  A  parish 
collector  of  taxes,  although  he  is  liable  to  the  process  of 
the  Crown  in  respect  of  the  money  which  he  has  received 
as  such  collector,  is  not  that  kind  of  debtor  to  the  Crown, 
that  his  lands  would  be  bound  so  as  to  affect  the  existing 
equitable  or  legal  interest  of  any  third  person  in  them. 
And  .the  Crown  has  no  right  to  his  estates  until  he  becomes 
a  debtor  by  record,  when  an  inquisition  is  taken  (c).  1364. 

Formerly,  the  only  discharge  of  a  debt  to  the  Crown 
was  an  acquittance  from  the  officers  of  the  Exchequer, 
called  a  quietus  (d).     And  it  is  enacted  by  the  stat.  2  Vict. 


(a)  4  Cruise  T.  32,  c.  26,  §  63. 
(&)  lJarm.&Byth.by8weet.H2. 


(c)  Sugd.  Concise  View,  403 — ft. 
(<*)  1  Cruise  T.  1,  §  69,  70. 
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• 

11,  s.  9,  that  "  whenever  a  quietus  shall  be  obtained  by  ^"J^* 
debtor  or  accountant  to  the  Crown,  and  an  office  copy  Quietus  to 
ereof  shall  be  left  with  the  senior  Master  of  the  said  SSSSto 
>urt  of  Common  Pleas,  together  with  a  certificate,  signed  cro*^  to  be 
r  the  accountant-general,  that  the  same  may  be  registered, 
e  said  Master  shall  forthwith  enter   the   same    in    the 
id  book  of  debtors  and  accountants  to  the  Crown   in 
phabetical  order,  by  the  name  of  the  person  whose  estate 

intended  to  be  discharged  by  such  quietus,  with  the 
ite."    1866. 

But  by  s.  10,  after  reciting  that  it  is  expedient  to  make  jj|jjjj^*  e 
rther  provision  for  the  discharge  of  an  estate  belonging  <<^JB  of 
i  a  debtor  or  accountant  to  the  Crown  from  the  claim  lSl£2IU«t» 
"  the  Crown  in  the  hands  of  a  purchaser  or  mortgagee,  owni. 
though  the  debt  or  liability  shall  be  not  fully  discharged, 

is  enacted  that  "  it  shall  be  lawful  for  the  Commissioners 
F  Her  Majesty*  s  Treasury  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  for  the  time  being,  or  any  three  of 
lem,  by  writing  under  their  hands,  upon  payment  of 
ich  sums  of  money  as  they  may  think  fit  to  require  into 
le  receipt  of  Her  Majesty's  Exchequer,  to  be  applied  in 
quidation  of  the  debt  or  liability  of  any  debtor  or  accounta- 
nt to  the  Crown,  or  upon  such  other  terms  as  they  may 
trink  proper,  to  certify  that  any  lands,  tenements,  or 
ereditaments  of  any  such  Crown  debtor  or  accountant 
ball  be  held  by  the  purchaser  or  mortgagee,  or  intended 
urchaser  or  mortgagee  thereof,  his  or  their  heirs,  executors, 
dministrators,  and  assigns,  wholly  exonerated  and  dis- 
harged  from  all  further  claims  of  Her  Majesty,  her  heirs 
r  successors,  for  or  in  respect  of  any  debt,  claim,  or 
ability,  present  or  future,  of  the  debtor  or  accountant  to 
rhom  such  lands,  tenements,  or  hereditaments  belonged, 
r,  in  cases  of  leases  for  fines,  to  certify  that  the  lessees, 
beir  heirs,  executors,  administrators,   and   assigns,  shall 

old  so  exonerated  and  discharged,  without  prejudice  to 

oo2 
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^h.1?' J'i1'  ^ne  rights  and  remedies  of  the  Crown  against  the  reversion 
of  the  lands,  tenements,  or  hereditaments  comprised  in 
any  such  leases,  and  the  rents  and  covenants  reserved  and 
contained  by  and  in  the  same ;  and  thereupon  the  same 
lands,  tenements,  or  hereditaments  shall  respectively  be 
held  accordingly  wholly  exonerated  and  discharged  as 
aforesaid,  but  in  the  cases  of  leases  without  prejudice  as 
aforesaid/9     1356. 

The  certificate  of  two  Lords  of  the  Treasury  is  now 
sufficient  For  by  the  stat.  12  &  13  Vict.  c.  89,  where 
any  act  whatsoever  is,  by  statute  or  otherwise,  required  to 
be  done  by  or  under  the  hands  of  the  Commissioners  of 
the  Treasury,  or  any  three  or  more  of  them,  every  such 
act  may  be  done  by  or  under  the  hands  of  any  two  or 
more  of  them.     1357. 

By  s.  11  of  the  statute  2  Vict  c.  11,  "any  such  cer- 
tificate, or  the  discharge  of  any  such  lands,  tenements, 
or  other  hereditaments  by  virtue  of  this  Act,  shall  in 
nowise  impeach,  lessen,  or  affect  the  right  or  power  of 
Her  Majesty,  her  heirs  or  successors,  to  levy  the  whole  of 
any  debt  or  demand  which  may  at  any  time  be  due  from 
any  such  debtor  or  accountant  to  the  Crown  out  of  or 
from  any  other  lands,  tenements,  or  hereditaments  which 
would  have  been  liable  thereto  in  case  no  such  certifi- 
cate had  been  granted  and  no  such  discharge  had  been 
obtained."     1358. 

By  the  stat.  16  &  17  Vict.  c.  107,  s.  196,  " If  any  bond 
given  under  the  provisions  of  this  or  any  Act  relating  to 
the  customs,  or  in  respect  of  any  matter  under  the  control 
or  management  of  the  Commissioners  of  Customs,  shall 
have  been  registered  in  the  Court  of  Common  Pleas  in 
England,  or  in  the  office  of  the  Registrar  of  Judgments  in 
Ireland,  and  the  condition  of  such  bond  shall  have  been 
satisfied,  the  Commissioners  of  Customs,  by  certificate 
pnder  the   hands   of  any  two  or  more   of  them,   may 


Discharge 
of  part  of 
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*e  the  proper  officer  gf  the  said  Court  or  Office  or  *>  1|I-T-1» 

ar  of  Judgments,  as  the  case  may  be,  to  enter  up 

bion  on  the  record  of  such  bond  or  obligation,"  etc. 

.  197.  "When  any  bond  entered   into    under  theM»d«»to 

•'  exoneration 

ras  of  this  or  any  Act  relating  to  the  customs,  ^SJJ^8  °* 
he  performance  of  any  condition,  order,  or  matter  ° 
b  or  relative  to  the  customs,  shall  have  been  regis- 
a  the  Court  of  Common  Pleas  in  England,  under 
;  of  2  Vict.  c.  11,  or  in  the  Office  of  the  Registrar 
^ments  in  Ireland,  under  the  Act  of  7  &  8  Vict, 
nd  it  shall  be  deemed  neceesary,  in  the  discretion 
Commissioners  of  Customs,  to  exonerate  the  whole 
part  of  the  lands  of  any  obligor  of  such  bond  from 
r  in  respect  thereof,  the  Commissioners  of  Customs, 
ificate  or  certificates  under  the  hands  of  any  two  or 
*  them,  may,  first  requiring  the  consent  of  any  co- 
,  if  they  shall  deem  it  necessary,  exonerate  and 
ge  such  lands  or  any  part  thereof,  as  the  case  may 
,"  ete.     I860. 

lie  stat.  23  &  24  Vict.  c.  115,  s.  1,  all  these  pro-  The** 
"  shall,   mutatis   mutandis,  bo  deemed   to   extend  extended  to 

all  bonds  to 

all  be  applied  to  all  bonds  and  other  securities  *•  own. 
I  into  or  given  to  Her  Majesty,  her  heirs  or  suc- 
:  Provided  always,  that  in  every  case  in  which 
the  provisions  of  the  said  sections  any  certificate  is 
d  to  be  signed  or  any  other  matter  authorised  to  be 
f  the  Commissioners  of  Customs,  or  any  number  of 
my  such  certificate  or  matter  in  relation  to  any 
>r  other  security  concerning  or  incident  to  any 
department  shall  respectively  be  signed  and  done 
respective  commissioners  or  other  principal  officers 
.  department,  or  any  two  of  them  respectively,  or 
shall  be  only  one  such  commissioner  or  principal 
then  by  him,  as  the  case  may  be,  or  if  there  shall 
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^h."1  k!\V  ^e  no  8UC^  commissioner  or  other  principal  officer,  then 
by  the  Commissioners  of  Her  Majesty's  Treasury  or  any 
two  of  them."     1361. 


111.  Inability  of  Estates  in  Fee  and  Estates  for  Years  to 

Payment  of  Debts. 

Liability  of  Estates  for  years  being  chattel  interests  and  vesting  in 
Jlymeiit  executors  or  administrators,  have  always  been  subject  to 
^JtSSt°      the  payment  of  simple  contract  debts,  and  are  also  liable 

to  be  sold  by  execution  for  the  payment  of  debts  due  by 

judgment  (a).     1362. 
Liability  of       By  the   common   law,  real  estate  was  not   in  general 

real  estate        %       J  1  ° 

to  payment  liable  to  simple  contract  debts,  unless  made  so  by  deed  or 

of  debt*,  at  r  7  J 

common  ^jj  exerted  by  the  owner  (b).  Real  estate  of  freehold 
tenure  was,  however,  liable  to  the  payment  of  debts  due 
to  the  Crown  (c),  debts  on  record,  and  specialty  debts 
arising  under  deeds  in  which  the  debtor  has  expressly 
bound  himself  and  his  heirs  (d).  Copyholds  were  not 
liable  to  the  payment  of  debts  even  of  record,  nor  of  debts 
due  to  the  Crown  ;  because,  if  a  creditor  were  allowed  to 
take  possession  of  a  •  copyhold  estate,  it  would  be  preju- 
dicial to  the  lord.  And  where  a  copyholder  in  fee  simple 
died,  his  estate  was  not  assets  in  the  hands  of  his  heir,  as 
freehold  lands  were,  for  payment  of  specialty  debts.  But 
a  copyhold  might  be  charged  by  will  with  debts  («). 
1363. 

statute  of         By  the  statute  of  Fraudulent  Devises,  3  W.  &  M.  c.  14, 

Fraudulent  J  ' 

Devi**.  ft  js  enacted  (s.  2)  that  all  wills  and  tenements  shall  be 
deemed  and  taken,  only  as  against  a  creditor  or  creditors 
by  bond  or  other  specialty  in  which  the  heirs  are  bounJ, 

(»)  1  Cruise  T.  8,  c.  2,  §  19.  (<*)  1  Cruise  T.  1,  §  63 ;  1  Steph. 

(£)  1  Cruise  T.  1,  §  55  ;  6  Cruise  Com.  4th  ed.  426  ;  TroweronDr.  * 

T.  38,  c.  16,  §  7,  8.  Cr.  285. 

0?)  1  Cruise  T.  1,  §  60.  (<•)  1  Cruise  T.  10,  c.  3,  §  21. 
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heir  heirs,  executors,  administrators,  and  assigns,  to  be  ^"'sV* 

raudulent  and  utterly  void,  with  an  exception  (s.  4)  of 

levises  for  payment  of  debts  or  children's  portions,  pur- 
suant to  a  marriage  agreement  (a).     1364. 
By  11  Geo.  4  &  1  Will.  4,  c.  47  (which  repeals  3  W.  &  M.  i>evi*» 

'  \  i  made  void 

5.  14,  and  6  &  7  Will.  3,  c.  14,  and  4  Anne  c.  5  (I.),  and  £V*££?L 
17  Geo.  3,  c.  74)  (6),  wills  shall  be  deemed  void  as  against  iL?oT*' 
persons  or  bodies  politic  or  corporate,  and  their  heirs,  suc- 
cessors, executors,  administrators,  and  assign3,  with  whom 
the  testators  have  entered  into  any  bond,  covenant,  or  other 
specialty  binding  their  heirs  (c).  And  although  the  heirs 
or  devisees  may  have  sold  the  estate,  creditors  may  main- 
tain actions  against  such  heirs  and  devisees  or  the  devisees 
of  such  first-mentioned  devisees  jointly  (d),  or,  if  there 
shall  not  be  any  heir,  against  such  devisees  solely  (e).  But 
any  disposition  for  the  payment  of  any  just  debt  or  portion, 
in  pursuance  of  any  agreement  in  writing,  bona  fide  made 
before  marriage,  shall  be  in  full  force  (/).     1365. 

By  3  &  4  Will.  4,  c.  104,  real  estate,  whether  freehold,  Enactments 

■        •  I  aatoliabiijty 

customaryhold,  or  copyhold,  not  charged  with  or  devised  j*  ^ ***** 
subject  to  the   payment  of  debts,  shall  be  assets  to  bejggjj1*; 
administered  in  equity  for  the  payment  of  simple  contract  ^^5? 
as  well  as  specialty  debts ;  but  the  priority  of  creditors  by 
specialty  in  which  the  heirs  are  bound  is  preserved.     The 
words  are  these  : — "  When  any  person  shall  die  seised  of 
or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or 
hereditaments,  corporeal  or  incorporeal,  or  other  real  estate, 
whether  freehold,  customaryhold,  or  .copyhold,  which  he 
shall  not  by  his  last  will  have  charged  with  or  devised 
subject  to  the  payment  of  his  debts,  the   same    shall  be 
assets  to  be  administered  in  Courts  of  Equity  for  the  pay- 

(«)  6  Cruise  T.  38,  c.  1,  §  20.  See  (<?)  See  sect.  2. 

Coopc  v.   Creswcll,  L.  R.  2  Ch.  Ap.  (<*)  See  sects.  3,  6,  8. 

112.  («0  See  sect.  4. 

(A)  See  sect.  1.  (/)  See  sect.  6. 


568  OF   DEBTS. 

o'i.T'hT'i!'  men*;  of  the  just  debts  of  such  persons,  as  well  debts  due 
on  simple  contracts  as  on  specialty  ;  and  the  heir  or  heirs 
at  law,  customary  heir  or  heirs,  devisee  or  devisees  of  such 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or  by  specialty,  as  the  heir  or 
heirs  at  law,  devisee  or  devisees  of  any  person  or  persons 
who  died  seised  of  freehold  estates  was  or  were  before  the 
passing  of  this  Act  liable  to  in  respect  of  such  freehold 
estates  at  the  suit  of  creditors  by  specialty  in  which  the 
heirs  were  bound  :  Provided  always,  that  in  the  adminis- 
trations of  assets  by  Courts  of  Equity  under  and  by  virtue 
of  this  Act  all  creditors  by  specialty  in  which  the  heirs  are 
bound  shall  be  paid  the  full  amount  of  the  debts  due  to 
them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty  in  which  the  heirs  are  not  bound  shall  be  paid 
any  part  of  their  demands  "  (a).     1366. 

It  was  not  the  object,  nor  is  it  the  operation,  of  this 

statute  to  make  the  simple  contract  debts  of  a  deceased 

person  a  specific  charge  on  his  real  estate.     But  it  does 

make  them  a  general  charge  thereon  in  equity :  so  that  the 

heir  or  devisee  takes  no  beneficial  interest  therein,  except 

subject  to  and  after  payment  of  those  debts  ;  and  hence 

judgments  entered  up  against  the  heir  for  his  own  debt, 

before  any  action  or  suit  by  the  simple  contract  creditors 

of  the  ancestor,  have  no  priority  over  those  simple  contract 

creditors,  notwithstanding  the  stat.  1  &  2  Vict.  c.  110,  s.  13 

(subject  to  the  stat,  23  &  24  Vict  c.  38,  s.  1,  and  27  & 

28  Vict.  c.  112,  s.  1),  constitutes  a  judgment  a  charge  on 

any  lands  of  which  the  judgment  debtor  is  seised  or  over 

which  he  has  any  disposing  power  (b).     1367. 

stat.  32  *  33      By  the  stat.  32  &  33  Vict.  c.  46,  after  reciting  that  "  it  is 

Viot.  c.46.  J  ° 

(a)  See  also  1  WiU.  4,  c.  47,  s.  9,  (h)  Kinderlcy  v.  Jervti,  22  Beav. 

as  to  traders'  assets.  1. 
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xlient  to  abolish  the  distinction  as  to  priority  of  pay-  ^ "Vi1' 

it    between    specialty    and    simple   contract   debts    of 

»sed   persons,"   it   is   enacted   as   follows :    u  In   the 

inistration  of  the  estate  of  every  person  who  shall  die 

>r  after  the  1st  day  of  January,  1870,  no  debtor  liability 

inch   person   shall  be  entitled  to  any  priority  or  pre- 

nce  by  reason  •  merely  that  the  same  is  secured  by  or 

es  under  a  bond,  deed,  or  other  instrument  under  seal, 

s  otherwise  made  or  constituted  a  specialty  debt ;  but 

the  creditors  of  such  person,  as  well  specialty  as  simple 

tract,  shall  be  treated  as  standing  in  equal  degree,  and 

paid   accordingly  out  of  the  assets  of  such   deceased 

son,  whether    such   assets  are  legal  or  equitable,  any 

iute  or  other  law  to  the  contrary  notwithstanding :  Pro- 

*d    always,    that  this  act  shall  not  prejudice  or  affect 

lien,  charge,  or  other  security  which  any  creditor  may 

1  or  be  entitled  to  for  the  payment  of  his  debt"  (a).  1368. 

Notwithstanding  this  statute,  a  judgment  by  a  simple 

tract  creditor  against  an  executor  or  administrator  has 

>rity  in  the  administration  of  assets  over  other  simple 

tract  creditors  (b).     1369. 

iy  the  stat.   11  Geo.  4  &  1  Will.  4,  c.  47,  s.  11,  it  is  Convey- 
ances dv 

cted,    u  that   where   any   suit   hath   been  or   shall   be  infant  Wre 

'  **  or  devisees 

ituted  in  any  Court  of  Equity,  for  the  payment  of  any  JJJ^^fJJ^ 
ts  of  any  person  or  persons  deceased,  to  which  their  {£{£*nt  of 
•  or  heirs,  devisee  or  devisees  may  be  subject  or  liable, 
I  such  Court  of  Equity  shall  decree  the  estates  liable  to 
h  debts,  or  any  of  them,  to  be  sold  for  satisfaction  of 
h  debt  or  debts,  and  by  reason  of  the  infancy  of  any 
b  heir  or  heirs,  devisee  or  devisees,  an  immediate  con- 
ance  thereof  cannot,  as  the  law  at  present  stands,  be 
ipelled,  in  every  such  case  such  Court  shall  direct,  and 
ecessary,  compel  such  infant  or  infante  to  convey  such 

(a)  In  re  Hastings,  Shirreffv.  Hastings,  L.  R.  6  Ch.  D.  610. 
(&)  In  re  Williams'  Estate,  L.  R.  15  Eq.  270. 
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*cu™'£'i.'  estetes  so  to  be  sold  (by  all  proper  assurances  in  the  law) 
to  the  purchaser  or  purchasers  thereof,  and  in  such  manner 
as  the  said  Court  shall  think  proper  and  direct  ;  and  every 
such  infant  shall  make  such  conveyance  accordingly  ;  and 
every  such  conveyance  shall  be  as  valid  and  effectual 
to  all  intents  and  purposes  as  if  such  person  or  persons, 
being  an  infant  or  infants,  was  or  were  at  the  time  of  exe- 

couvev-       cuting  the  same  of  the  full  age  of  twenty-one  years."    And 

aiioes  by  °  °  J  *> 

{*£?J^a  by  s.  12,  u  where  any  lands,  tenements,  or  hereditaments 
iMtarwtby  h*^6  hs®11  or  snaN  De  devised  in  settlement  by  any  person 
exwotory  y  or  persons  whose  estate  under  this  Act,  or  by  law,  or  by 
under  a'      his  or  their  will  or  wills,  shall  be  liable  to  the  payment  of 

decree  for 

naie  for       anv  0f  his  or  their  debts,  and  by  such  devise  shall  be  vested 

payment  of  J  ' 

dobta.  m  any  person  or  persons  for  life  or  other  limited  interest, 
with  any  remainder,  limitation,  or  gift  over,  which  may  not 
be  vested,  or  may  be  vested  in  some  person  or  persons,  from 
whom  a  conveyance  or  other  assurance  of  the  same  cannot 
be  obtained,  or  by  way  of  executory  devise,  and  a  decree 
shall  be  made  for  the  sale  thereof  for  the  payment  of  such 
debts  or  any  of  them,  it  shall  be  lawful  for  the  Court  by 
whom  such  decree  shall  be  made  to  direct  any  such  tenant 
for  life,  or  other  person  having  a  limited  interest,  or  the 
first  executory  devisee  thereof,  to  convey,  release,  assign, 
surrender,  or  otherwise  assure  the  fee  simple  or  other  the 
whole  interest  or  interests  so  to  be  sold,  to  the  purchaser 
or  purchasers,  or  in  such  -manner  as  the  said  Court  shall 
think  proper ;  and  every  such  conveyance,  release,  sur- 
render, assignment,  or  other  assurance  shall  be  as  effectual 
as  if  the  person  who  shall  make  and  execute  the  same  were 
seised  or  possessed  of  the  fee  simple  or  other  the  whole 
estate  so  to  be  sold."     1370. 

Mortgage*         By  the  stat  2  &  3  Vict.  c.  60,  after  reciting  ss.  1 1  and 

HHC1  BftltiH  fev 

infant  helm  12  of  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  47,  it  is  enacted, 

amide-  ... 

vi**»,  and    « that  the  said  hereinbefore  recited  provisions  of  the  said 

by  persons  * 

|£Jj£§       Act  shall  extend  and  the  same  are  hereby  extended  to 


interest*,  or 
executory 
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authorise  Courts  of  Equity  to  direct  mortgages  as  well  as  ^h1"^*!.1' 
sales   to  be  made  of  the  estates  of  such  infant  heirs  or 
devisees,  and  also  of  lands,  tenements,  or  hereditaments  so  5eJ?^ 
devised  in  settlement  as  aforesaid,  and  to  authorise  such  decree*  for 
sales  and  mortgages  to  be  made  in  cases  where  such  tenant  debt*. 

00  ...  though  not 

for  life  or  other  person  having  a  limited  interest,  or  such  <>'»««• 
first  executory  devisee  as  aforesaid,  is  an  infant."  And  by 
s.  2,  u  when  any  sale  or  mortgage  shall  be  made  in  pur- 
suance of  the  said  recited  Act  or  this  Act,  the  surplus  (if 
any)  of  the  money  raised  by  such  sale  or  mortgage,  which 
shall  remain  after  answering  the  purposes  for  which  the 
same  shall  have  been  raised,  and  defraying  all  reasonable 
costs  and  expenses,  shall  be  considered  in  all  respects  of 
the  same  nature,  and  descend  or  devolve  in  the  same  man- 
ner, as  the  estate,  or  the  lands,  tenements,  or  hereditaments 
so  sold  or  mortgaged,  and  shall  belong  to  the  same  persons, 
be  subject  to  the  same  limitations  and  provisions,  and  bo 
applicable  to  the  same  purposes,  as  such  estate  or  such 
lands,  tenements,  or  hereditaments  would  have  belonged 
and  been  subject  and  applicable  to  in  case  no  such  sale 
or  mortgage  had  been  made."     1371. 

By  the  stat.  11  &  12  Vict.  c.  87,  after  reciting  s.  12  of  convoy. 

anew  under 

the  stat.  11  Geo.  4  &  1  Will.  4,  c.  47,  it  is  enacted,  "in»llch     , 

77  '  decrees,  by 

cases  in  other  respects  falling  within  the  said  hereinbefore  {jjEju, 
recited  provisions  of  the  said  Act,  that  the  said  hereinbefore  uidSg1*0' 
recited  provision  of  the  said  Act  shall  extend  and  is  hereby  ai^^ 
extended  to  any  case  in  which  any  lands,  tenements,  or  subject  to 

an  execu- 

hereditaments  of  any  deceased  person  shall  by  descent  or  torv  <*»*'*»* 

J  r  J  over  in 

otherwise  than  by  devise  be  vested  in  the  heir  or  co-heirs  JjJJJJJ Jj[» 
of  such  persons,  subject  to  an  executory  devise  over  in  ,,0^rJi!fr.or 

i»  /.  .  •   ,•  ,  tained. 

favour  of  a  person  or  persons  not  existing  or  not  ascer- 
tained; and  in  any  such  case  it  shall  be  lawful  for  the 
Court  mentioned  in  the  said  recited  provision  to  direct 
such  heir  or  co-heirs,  notwithstanding  such  heir  or  such 
co-heirs,  or  any  of  them,  may  be  an  infant  or  infants,  to 
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^h.T'J'i!'  wrivey,  release,  assign,  surrender,  or  otherwise  assure  the 
fee  simple  or  other  the  whole  interest  or  interests  so  to  be 
sold  to  the  purchaser  or  purchasers,  or  in  such  manner  as 
the  said  Court  shall  think  proper  ;  and  every  such  convey- 
ance, release,  surrender,  assignment,  or  other  assurance 
shall  be  as  effectual  as  if  the  heir  or  co-heirs  who  shall 
make  and  execute  the  same  was  or  were  seised  or  pos- 
sessed of  the  fee  simple  or  other  whole  estate  so  to  be 
sold,  and,  if  an  infant  or  infants,  was  or  were  of  full 
age."    1372. 

IV.  Liability  of  Persons  having  particular  Estates  to  dis- 
charge Debts  or  keep  down  the  Interest  thereof. 

To  wimt  By  the  common  law,  the  issue  in  tail  are  not  subject  to 

debt**  imne  j  i  o 

iilwo!  *"  any  of  the  debts  or  incumbrances  of  their  ancestor  (a).  But 
under  the  stat.  33  Hen.  8,  c.  39,  s.  75,  the  issue  in  tail  are 
subject  to  debts  originally  due  to  the  Crown,  by  judgment, 
recognisance,  obligation,  or  other  specialty,  unless  before 
any  process  or  extent  the  issue  in  tail  bona  fide  alien  the 
land  (6).  And  under  the  stat.  1  &  2  Vict.  c.  110,  s.  13,  a 
judgment  may  operate  as  a  charge  on  real  estate  so  as  to 
bind  the  issue  (c).     1373. 

Prouortion-       Where  a  jointress  and  the  issue  claim  under  the  same 

Mi^uT"  8©tiienient,  they  shall  contribute  proportionably  in  the  dis- 
charge of  any  prior  incumbrance  on  the  estate  (d).     1374. 

Voluntary         If  a  tenant  in  tail  in  possession  pays  off  an  incumbrance 

discharge  of  L  x     * 

Hnincum-     on  the  estate,  it  will  ordinarily  be  treated  as  extinguished. 

branoe  by  a  7  •'  ©  / 

tSj^rbya  anc*  *ne  remainderman  cannot  be  called  upon  for  a  contri- 
umant  for  j^Jq,^  unless  the  tenant  in  tail  has  kept  alive  the  incum- 
brance by  some  suitable  assignment,  or  has  otherwise 
manifested  his  intention  to  hold  himself  out  as  a  creditor 
of  the  estate  in  lieu  of  the  mortgagee  ;  because  a  tenant 
in  tail  in  possession  can  make  himself  absolute  owner  of 

f»  1  Cruise  T.  2,  c.  2,  §  27.  (<r)  See  supra,  par.  1156. 

(b)  1  Cruise  T.  2,  c.  2,  §  28,  29.  («*)  1  Cruise  T.  7,  c.  1,  §  39. 
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e  estate ;  and,  therefore,  if  ha  discharges  incumbrances,  ^i,"1^' 

i  is  presumed  to  do  so  in  the  character  of  owner,  unless 

i  clearly  shows  that  he  intends  to  become  a  creditor  in 

spect  of  such  discharge.     But  the  like  doctrine  does  not 

►ply  to  a  tenant  in  tail  in  remainder,  whose  estate  may 

i  altogether  defeated,  or  to  a  tenant  in  tail  in  possession, 

ibject  to  an  executory  devise  over,  or  to  a  tenant  for  life  ; 

r,  if  either  of  these  persons,  and  especially  a  tenant  for 

'e,  pays  off  an  incumbrance,  it  must  be  presumed  that  he 

eans  to  keep  it  alive  against   the   inheritance   for   his 

mefit.     But,  in  either  of  these  cases,  the  presumption 

ay  be  rebutted  by  circumstances  which  demonstrate  a 

mtrary  intention  (a).     And  if  a  tenant  for  life  pays  off  a 

>nd  debt,  it  will  not  be  presumed  that  he  meant  to  keep 

alive  (6).     1375. 

With  respect  to  the  compulsory  discharge  of  incum-  compui*>ry 

1  *  *  «=»  discharge  of 

ranees,  the  modern  rule  is  this  :  that  the  tenant  for  life  Jpcum- 

7  branom. 

iall  contribute,  beyond  the  interest,  in  proportion  to  the 
enefit  he  derives  from  the  liquidation  of  the  debts,  and 
le  consequent  cessation  of  interest,  which  of  course  will 
inch  depend  on  his  age,  and  the  computation  of  the  value 
f  his  life.  If  the  estate  is  sold  to  discharge  incumbrances 
as  the  incumbrancer  may  insist  that  it  shall),  the  surplus 
rhich  remains  after  discharging  the  incumbrances  is  to  be 
pplied  as  fo  ows  :  the  income  thereof  is  to  go  to  the 
mant  for  life  during  his  life ;  and  then  the  whole  capital 
\  to  be  paid  over  to  the  remainderman  or  reversioner  (e). 
376. 
A  tenant  for  life  is  bound  to  keep  down  the  interest  of  Keeping 

1  t  down  the 

11  incumbrances  affecting  the  inheritance,  even  of  those  !nter^t 


on 
incum- 
brances. 


(«)   Story's  Eq.  Jur.  §    486  ;  2  (ft)  Morley  v.  MurUy,  5  D.  M.  A: 

pence's   Eq.  Jur.  308,  344,  345,  G.  «10. 

13  ;  1  Cruise  T.  2,  c.  1,  §  40  ;  and  (<•)  Story's  Kq.  Jnr.  $  487  :  2 

Cruise  T.  3,  c.   1,   §27;   Coote  Spencc's  Kq.  Jur.  651,  841. 
lortg.  3rd  ed.  395, 
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^IlI,T'i1,  which  are  anterior  to  the  commencement  of  his  estate,  so 
far  as  the  rents  and  profits  extend  (a).     1377. 

Where  a  tenant  for  life  of  an  estate,  subject  to  a  charge 
bearing  interest,  pays  the  interest,  although  the  rents  and 
profits  are  insufficient  for  that  purpose,  he  cannot  make 
himself  an  incumbrancer  on  the  estate  for  the  excess  in  his 
payments,  if  he  has  not  given  to  the  remainderman  any 
intimation  of  the  insufficiency  of  the  rents  and  profits,  and 
of  his  intention  to  charge  the  excess  of  his  payments  on 
the  inheritance  (6).     1378. 

Even  in  the  case  of  an  infant  tenant  in  fee,  the  guardian 
is  bound  to  keep  down  the  interest  of  incumbrances  ont  of 
the  rents,  so  as  not  to  increase  the  personal  estate  at  the 
expense  of  the  real  estate  (c).  But  the  debt  itself  is  placed 
upon  the  corpus  of  the  estate,  even  though  it  be  by  simple 
contract,  and  therefore  carry  no  interest.  If,  however,  the 
property  is  of  a  perishable  nature  or  limited  in  point  of 
duration,  then  such  an  arrangement  is  considered  unfair 
upon  the  remainderman  (d).     1379. 

A  tenant  in  tail  in  possession,  if  of  full  age,  cannot  be 
compelled  by  the  remainderman  or  reversioner  to  pay  the 
interest;  because  he  can  make  himself  absolute  owner  of 
the  estate.  But  if  such  a  tenant  in  tail  does  pay  the 
interest,  his  personal  representatives  have  no  right  to  be 
allowed  the  sum  so  paid,  as  a  charge  on  the  estate  ;  because 
he  is  supposed  to  have  kept  down  the  interest,  as  owner, 
for  the  benefit  of  the  estate  (e).  If  a  tenant  in  tail  is  an 
infant,  his  guardian  or  trustee  will  be  required  to  keep 
down  the  interest ;  because  the  infant  cannot,  of  his  own 
free  will,  bar  the  remainder  or  reversion  (/).     1380. 

(a)  1  Cruise  T.  3,  c.  1.  §  28  ;  1  («)  Story's  Eq.  Jur.  §  488, 1028 

Cruise  T.  5,  c.  2,  §  29.  a  ;    2   Spence's  Eq.   Jur.  561 ;  1 

(*)  Lord  Kensington  v.  Bauvrris,  Cruise  T.  3,  c.  1,  §  28 ;  1  Cruise  T. 

7  H.  h.  Cas.  567.  5,c.  2,§29;  CooteMortg.3rded.439. 

(<0  Coote  Mortg.  3rd  ed.  439.  (/)  Story's  Eq.  Jur.  §  488  n; 

(«/)  Coote  Mortg.  3rd  ed.  439.  Coote  Mortg.  3rd  ed.  439. 
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Section  II. 

Of  Assets ,  and  the  Administration  thereof. 
I.  Legal  and  Equitable  Assets. 

ssets,  that   is,  property  available  for  the  payment  of^I"T-1» 
»,  of  a   deceased  person,  are   divided  into  legal  and 

r  '  *  Division  of 

[table.     Legal  assets  are  property  which  creditors  may  M8etB- 

:e  available  at  law,  for  the  payment  of  debts,  as  having  legal  anet«. 

alved  upon  or  been  recoverable   by  the   executor   or 

rinistrator,  as  such,  for  that  purpose,  simply  by  virtue 

his   office,  even  though   the  property   may  be   of   an 

itable  nature,  and  he  has  consequently  been  obliged  to 

>rt   to  equity  to  vest  it  in   himself.     Equitable  assets  ^Jjjjf  ** 

property  which  creditors  can  only  make  available  in  aa8et"' 
ity,  for  payment  of  debts,  simply  by  virtue  of  an 
ress  disposition  of  the  property  which  must  be  carried 
>  effect  in  equity.  Hence  it  has  been  held  that  an 
ity  of  redemption  of  an  equitable  interest  in  a  sum  of 
ley  charged  on  land  is  legal  assets.     So  that  it  is  not 

legal   or  equitable    nature  of  the  property,  nor  the 
ledy  of  the  executor,  but  the  remedy  of  the  creditor 
!ch  determines  whether  the  assets  are  legal  or  equitable 
.    1381. 
Cquitable  assets  include  real  property  which  the  deceased 

by  will  charged  with  or  devised  for  payment  of  his 
te,  although  liable  for  payment  of  them  by  Act  of 
•liament  (b).    1382. 

before  the  Statute  of  Frauds,  all  trust  estates  were 
itable  assets.  By  that  statute  a  trust  estate  of  in- 
stance became  legal  assets  (c).     1383. 


)  8ee  2  Bl.  Com.  244;  Burton,  /*v*M,ib.716:  Mutlow  v.  Mutlw. 

4;  Story*  Eq.  Jur.  §  551,  662  ;  4  I).  &  J.  539. 

iencc>  Eq.  Jar.  314,  315:   took  (/>)  Story's  Eq.  Jur.  §  552  n. 

region,  3  Drewry  547  ;  Shrc  v.  (c)  Coote  Mortg.  3rd  od.  32. 
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^h"1'*  21*      Equity  follows  the  same  rules  in  regard  to  legal  assets 
Adminiatra.  wn*cn  are  adopted  at  law,  and  gives  the  same  priority  to 
£J£Jt8flegal  different   classes   of  creditors  which   is   enjoyed   at   law. 
And  equity  recognises  and  enforces  all  antecedent  liens, 
claims,   and  charges  in  rem,  according  to  their  priority, 
whether  those  charges  are  of  a  legal  or  an  equitable  nature, 
AdminiBtra-  and  whether  the  assets  are  legal  or  equitable  (a).      But 
equitable     equitable  assets,  with  the  exception  above  mentioned,  are 
distributed  pari  passu  among  all  the  creditors,  where  the 
equities  are  equal  in  all  other  respects  without  regard  to 
Abatement    the  priority  or  dignity  of  the  debts;   and  after  they  are 
and  legadea.  satisfied,  among  all  the  legatees  or  distributees.     But  if 
the  fund  is  insufficient  to  pay  all  the  debts,  all  the  creditors 
must  abate  in  proportion.     And  so  if  the  fund,  after  pay- 
ment of  debts,  is  insufficient  to  pay  all  the  legacies,  they 
must  all  abate  in  proportion,  unless  some  priority  is  speci- 
fically given  by  the  testator  to  some  legacies  over  others 
(/>).     And  charitable  legacies  now  abate,  as  well  as  legacies 
of  another  kind  (c).     But  as  between  specific  and  pecuniary 
legatees,  it  used  to  be  considered  that  the  loss  should  fall 
wholly  on  the  latter  (d).     But  the  recent  decisions  in  note 
(<?)  below  seem  to  support  the  contrary.     1384. 


{a)  Story's  Eq.  .lur.  §  553. 
(h)  Story's  Eq.  Jur.  §  554—557  ; 
2  Sixmce's   Eq.    Jur.   314  ;   Ooote 
Mortg.  3rd  ed.  31. 

(c)  Story's  Eq.  Jur.  §  1180. 

(d)  2  Spence's  Eq.  Jur.  343. 

(e)  Coote  Mortg.  3rd.  ed  474  ; 
Dady  v.  Hartridge,  1  Dr.  &  Sm. 
236;  Barnwell  v.  Ire  monger,  Id.  24  2 ; 
Bother  ham  v.  B<fthrrham,26  Bcav- 
465 ;  Bet  hell  v.  Green,  34  Beav.302 ; 
Hemxman  v.  Fryer,  L.  R.  2  Eq.  627  ; 
(V.-C.  K.)  Brownton  v.  Lawrence, 
L.  R.  6  Eq.  1  ;  Powell  v.  Riley,  L.  R. 
12  Eq.  175.     But   in  Jfen*man  v. 


Fryer,  L.  R.  3  Oh.  Ap.  420,  Lord 
Chelmsford,  C.  (on appeal),  held  that 
a  residuary  devise  remains  specific 
in  effect,  notwithstanding  the  24th 
sect,  of  the  Wills  Act,  and  that  a 
general  legatee  and  a  residuary 
devisee  must  contribute  pro  rata 
in  payment  of  debts,  which  the 
property  first  applicable  is  insuf- 
ficient to  satisfy.  If  this  decision 
of  Lord  Chelmsford  is  right,  the 
property  numbered  in  par.  1385  as 
five,  six,  and  seven,  would  be  ap- 
plied rateably.  But  in  Duydale  v. 
Dvifdale.  L.   R.   14  Eq.  234,  and 


OF  ASSETS. 


577 


e  Order  of  Administration  of  different  Properties  in 
the  Payment  of  Debts  and  Legacies 

>pt  so  far  as  the  property  numbered  below  as  five,  six,  Pj.  iji.  t.  i, 
en,  may  be  affected  by  the  recent  decisions  referred 

'  J  J  m      Order  of 

ie  last  paragraph,  assets  are  now  usually  applied  in  J^"^™ 
it  of  debts  in  the  following  order :  First,  the  general  2J2j!Su» 
1  estate  is  applied,  except  under  the  circumstances  ofX&£°1 
ly  mentioned.     Secondly,  an  estate  particularly  de- 
imply  for  the  payment  of  debts.     Thirdly,  estates 
led.     Fourthly,  property   devised   and   bequeathed 
icular  devisees  and  legatees,  but  charged  with  the 
it  of  debts  (a).     Fifthly,  general  legacies.     Sixthly, 
omprised  in  a  residuary  devise.     Seventhly,  specific 
s  and  lands  specifically  devised  (6).     Eighthly,  per- 


iueut 


and  legacies. 


feitt*  v.  Colthnrxt,  1  Ch. 
he  V.-C.  Matin*  refused  to 
is  decision  (so  far  as  regards 

as  clearly  erroneous,  and 

real  estate  devised  and  not 
with  debts  is  not  bound  to 
te  with  a  general  legacy  to 

deficiency  of  the  personal 
r  payment  of  debts.  See 
ptkarson  v.  Flayer,  L.  R.  3 
)9.  In  JSddel*  v.  Johnson, 
,  Pearmainv.  Twits,  2  Gif. 

Clark  v.  Clark,  4  Gif.  702, 
8tuart  had  previously  held 
is  specifically  devised  and 
mprised  in  a  residuary  de- 

to  be  applied  rateably  in 
.  of  debts.  And  the  V.-C. 
in  Oibbins  v.  Eyden,  L.  K. 
1,  decided  the  same  way. 
anceJUld  v.  1$ gulden,  L.  R. 
Lp.  136  (reversing  the  de- 
the  V.-C.  Bacon,  17  Eq. 
ti  Cairns,  L.  C,  and  Jamex, 
tfided  that  the  specific  de- 
lft contribute  rateably  with 

I. 


residuary  devisees,  and  regarded  the 
decision  of  Lord  Chelmsford  as 
having  settled  the  question.  See  also 
Jackson  v.  Pease,  L.  R.  19  Eq.  96. 

(a)  Story's  Eq.  Jur.  §  577  ;  2 
Spence's  Eq.  Jur.  817,  822—824  ; 
Cootc  Mortg.  3rd  ed.  472—4  ;  2 
Jarm.  Wills,  2nd  ed.  526—7,  535 ; 
Phillip*  v.  Parry,  22  Beav.  279  ; 
Wood  v.  Ordish.  3  Sm.  &  G.  125  ; 
Scott  v.  Cumberland,  L.  R.  18  Eq. 
578.  In  Stead  v.  Hardaker,  L.  U. 
15  Eq.  178,  the  V.-C.  Matins  is 
reported  to  have  said,  "  It  appears 
to  me  that  the  rule  that  descended 
estates  are  liable  for  the  payment  of 
debts  in  priority  to  the  specifically 
devised  estates  is  a  very  un- 
reasonable rule."  Rut  in  the 
opinion  of  the  writer  the  rule  is 
founded  in  the  reason  of  things. 
For  the  specific  devisee  is  expressly 
an  object  of  the  testator's  regard  ; 
whereas  the  heir  only  takes  by  act 
of  law. 

(A)  See  note  (?)  on  page  576. 
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Pr.  III.T.l, 
Cm.  3,  8.  2. 


Pergonal 

estate 

primarily 

applied, 

except, 


].  lu  the 
cane  of 
express 
words  or 
plain  inten* 
tiou  to  the 
contrary. 


sonalty  and  realty,  over  which  the  person  whose  estate 
is  to  be  administered  has  exercised  a  general  power  of 
appointment  (a).     1385. 

A  legacy  or  annuity  given  generally  is  payable  out  of 
personal  estate  only.  And  even  when  a  legacy  or  annuity 
is  given  out  of  real  and  personal  estate,  or  where  debts  are 
payable  out  of  real  as  well  as  out  of  personal  estate,  it  is 
the  general  rule  that  the  personal  estate  is  first  to  be 
applied,  so  far  as  it  will  extend.  The  personal  estate  con- 
stitutes the  primary  and  natural  fund  for  payment  of  debts 
and  legacies  (6),  and  will  first  be  applied,  except  in  these 
cases : —     1386. 

1.  When  there  are  express  words  (c)  or  a  plain  inten- 
tion of  the  testator  to  exonerate  his  personal  estate.  And, 
to  constitute  such  a  plain  intention,  directions  and  expres- 
sions which  do  not  necessarily  imply  more  than  that  the 
real  estate  shall  make  good  the  deficiency,  are  not  enough  : 
there  must  appear  upon  the  whole  testamentary  disposi- 
tion, taken  together,  an  intention  so  expressed  as  to  con- 
vince a  judicial  mind  that  it  was  meant  not  merely^  to 
charge  the  real  estate,  but  so  to  charge  it  as  to  exempt  the 
personal  estate  (d).  And  (1)  If  the  real  estate  is  directed 
to  be  sold  for  payment  of  debts,  and  the  personal  estate 
is  expressly  bequeathed  to  legatees,  then  the  personal  estate 
will  be  exonerated  by  necessary  implication.  But  neither 
of  these  circumstances,  apart  from  the  other  and  from  cir- 


(a )  2  Jarm.  Wills  2nd  ed.  526, 
52K  ;  Sugd.  Pow.  8th  cd.  474,  540  ; 
2  Lead.  Cas.  Eq.  2nd  ed.  102—4  ; 
Trower  Dr.  &  Cr.  295  ;  Fleming  v. 
Buchanan,  3  D.  M.  k  G.  976. 

(£)  2  Spcnee's  Eq. ,Jur.  344,  818  ; 
1  Hop.  Leg.  by  White,  671,  695  ;  2 
Jarm.  Willi*,  2nd  ed.  667  ;  Tench  v. 
Ch/cse,  6  D.  M.  &  G.  453  ;  11 right  v. 
Larcher  (No.  2),  4  D.  &  J.  «08. 


(c)  Young  v.  Young,  26  Beav. 
522. 

(<0 2  Speuces  Eq.  Jur.  336—341. 
824  ;  Coote  Mortg.  3rd  ed.  464  ;  1 
Rop.  Leg.  by  White,  703,  710 ;  2 
Jarm.  Wills,  2nd  ed.  546—8; 
Plenty  v.  West,  16  Beav.  180  ;  Ion 
v.  Ashton92SBe&v. 379 ;  (Wcntryv. 
Coventry,  2  Dr.  &  Sm.  470 ;  ForreH 
v.  Prctcott,  L.  B.  10  Eq.  646. 
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cumstances  affording  similar  implication  of  intention,  is  a  ^/i1  BT'2!' 
sufficient  indication  of  an  intention  to  exonerate  the  per-  ' 
sonal  estate.  For  it  is  most  probable  that  a  direction  to 
sell  real  estate  for  the  payment  of  debts,  where  no  dis- 
position is  made  of  the  personal  estate,  was  intended  to  be 
followed  only  in  the  event  of  the  personal  estate  proving 
insufficient  for  the  purpose  of  paying  the  debts.  And,  on 
the  other  hand,  it  is  most  probable  that  a  bequest  of  per- 
sonal estate,  not  by  way  of  specific  legacy,  where  no  pro- 
vision is  made  for  payment  of  debts  out  of  the  real  estate, 
was  made  subject  to  the  payment  of  debts  out  of  such 
personal  property  (a).  (2)  Where  the  testator  gives  his 
personal  estate  as  a  whole,  and  not  as  a  residue,  by  way  of 
specific  legacy  to  one  who  is  not  executor,  and  another 
fund  is  supplied  for  payment  of  debts,  legacies,  and  funeral 
and  testamentary  expenses,  the  personal  estate  is  exone- 
rated (6).  (3)  Where  a  testator  directs  the  conversion  of 
his  real  and  personal  estate,  and  creates  a  mixed  fund  out 
of  the  produce,  and  appropriates  that  fund  for  the  payment 
of  debts,  etc.,  or  otherwise  creates  a  mixed  fund  of  realty  and 
personalty  for  the  payment  of  debts,  etc.,  the  two  estates 
comprised  in  that  fund  are  applicable  pro  rata.  But  in 
such  case,  if  there  is  no  conversion  out  and  out,  the  surplus 
(if  any)  will  result  as  real  and  personal  estate.  If  a 
portion  only  of  the  personal  estate  is  comprised  in  the 
fund,  the  residue  will  be  chargeable  only  when  that  fund 
fails  (c).  (4)  So  where  a  devise  is  made,  subject  to  a  con- 
dition of  paying  off  the  incumbrances  affecting  the  estate ; 


00  2  Spence's  Eq.  Jur.  340—1,  2  Spence's  Eq.  Jur.  818 ;  2  Jarm. 

818,   828  ;  '2  Wins,  on  Executors,  Wills,  2nd  ed.  629,  531 ;  Simmon* 

1452—3.  v.  Rose,  21  Beav.  37  ;  6  D.  M.  &  G. 

(Jf)  2  Spence's  Eq.  Jur.  341  ;  2  411  ;    Turner    L.  J.,  in   Tench  v. 

Jarm.  Wills,  2nd  ed.  562  ;  Gilbert-  Cteege,  6D.M.& G.  467 ; Bright  v. 

son  v.  Giloeitson,  34  Beav.  354;  Larcker^'dD.  &  J.  148;  Allan  \. 

Powell  v.  Riley,  L.  R.  12  Eq.  175.  6htt,  L.  R.  7  Ch.  Ap.  439. 

(*)  Goote  Mortg.  3rd  ed.  470; 

pp2 
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In**'*'-}'  ^a^e  *°  be  charged,  in  favour  of  any  person  who  should 
derive  title  by  descent  under  him  to  the  mortgaged  pre- 
mises, subject  to  the  mortgage.  But  it  is  different  if  the 
heir  or  devisee  or  purchaser  has  done  anything  which 
raises  a  new  and  independent  contract  between  him  and 
tho  mortgagee,  unless  it  be  simply  for  the  purpose  of 
paying  off  the  debts  or  legacies  of  the  original  mortgagor, 
as  such,  or  has  in  any  other  way  made  the  debt  his 
own  (a).  1390. 
4.  in  certain      4.  By  the  stat.  17  &  18  Vict  c.  113  (Locke  King's  Act), 

caums*  of  a  * 

jj™11  it  is  enacted,  that,  "  when  any  person  shall,  after  tho  31st 
SriiE1  u*  day  °f  December,  1854,  die  seised  of  or  entitled  to  any 
SShSS.  estate  or  interest  in  any  land  or  other  hereditaments  which 
shall  at  the  time  of  his  death  be  charged  with  the  payment 
of  any  sum  or  sums  of  money  by  way  of  mortgage,  and  such 
person  shall  not,  by  his  will  or  deed  or  other  document, 
have  signified  any  contrary  or  other  intention,  the  heir  or 
devisee  to  whom  such  land  or  hereditaments  shall  descend 
or  be  devised,  shall  not  be  entitled  to  have  the  mortgage 
debt  discharged  or  satisfied  out  of  the  personal  estate  or  any 
other  real  estate  of  such  person,  but  the  land  or  heredita- 
ments so  charged  shall,  as  between  the  different  persons 
claiming  through  or  under  the  deceased  person,  be  primarily 
liable  to  the  payment  of  all  mortgage  debts  with  which 
the  same  shall  be  charged,  every  part  thereof,  according  to 
its  value,  bearing  a  proportionate  part  of  the  mortgage 
debts  charged  on  the  whole  thereof:  Provided  always,  that 
nothing  herein  contained  shall  affect  or  diminish  any  right 
of  the  mortgagee  on  such  lands  or  hereditaments  to  obtain 
full  payment  or  satisfaction  of  his  mortgage  debt,  either 
out  of  the  personal  estate  of  the  person  so  dying  as  afore- 

O)  Story's  Eq.  Jur.  §  571—576,  742  ;  2  Jarm.  Wills,  2nd  ed.  536, 

1003  ;  2  Spence's  Eq.  Jur.  334—  539  ;  Strainson  Y.Sxuin*m,6DX 

336,  393,   394,    819,    824;    Coote  &  G.  648  ;  Tow*$end  v.  Mottyn.  26 

Mortg.  3rd  ed.  453,  478,  479,  481 ;  Beav.  72  ;  Ion  v.  Athton,  28  BeaT. 

1   Rop.  Leg.  by  White.  735,  739,  379;  Bagot  v.  Bagot,  34  Bear.  184. 
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•  otherwise  :  Provided  also,  that  nothing  herein  con-  c^"1^1, 
shall  affect  the  rights  of  any  person  claiming  under 

virtue  of  any  will,  deed,  or  document  already  made 
>e  made  before  the  1st  of  January,  1855."  1391. 
equitable  mortgage  by  deposit  and  memorandum  is 
this  Act  (a).  The  Act  extends  to  copyholds  ;  and 
ir  of  an  intestate,  who,  before  the  1st  of  January, 
executed  a  mortgage,  reserving  the  equity  of  redemp- 
>  himself  and  his  heirs,  is  not  within  the  saving  clause 
Act,  as  the  heir  claims  by  descent ;  [but  it  does  not 
1  to  leaseholds  (/>).]     1392. 

the  stat.  30  &  31  Vict.  c.  69,  it  is  enacted,  that,  "  in 
istruction  of  the  will  of  any  person  who  may  die  after 
st  day  of  December,  1867,  a  general  direction  that 
bts  or  that  all  the  debts  of  the  testator  shall  be  paid 

•  his  personal  estate  shall  not  be  deemed  to  be  a 
ation  of  an  intention  contrary  to  or  other  than  the 
stablished  by  the  said  Act  (17  &  18  Vict.  c.  113), 

such  contrary  or  other  intention  shall  be  further 
ed  by  words  expressly  or  by  necessary  implication 
ng  to  all  or  some  of  the  testator's  debts  or  debt 
id  by  way  of  mortgage  on  any  part  of  his  real 
"  (8.  1)  (c).  And  that  "  in  the  construction  of  the 
ct,  17  &  18  Vict.  c.  113,  and  of  this  Act  (30  &  31 
c.  69),  the  word  '  mortgage '  shall  be  deemed  to 
I  to  any  lien  for  unpaid  purchase  money  upon  any 
or  hereditaments  purchased  by  a  testator"  (d).     And 

stat.  40  &  41  Vict.  c.  34  (Appendix),  it  is  enacted 
he  stat  17  &  18  Vict.  c.  113,  and  30  &  31  Vict. 

"shall,  as  to  any  testator  or  intestate  dying  after 

Pembroke  v.  Friend,  1  Johns.  (c)  See  In  re  Rmxiter.  L.  R.  13 

132.  Oh.  D.  355. 

"Hper  v.  Piper,  1  Johns.  &  (</)  This  was  held  not  to  apply  to 

I  ;  In  re  Wormxhy'x  Eitatv.  a  purchase  by  an  in  testate  -.Hardiny 

Wormslty,  L.  R.  4  Ch.  D.  v.  Harding,  L.  R.  13  Kq.  403. 
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^.""k1,  *e  31st  da.v  of  December,  1877,  be  held  to  extend  to  a 
testator  or  intestate  dying  seised  or  possessed  of  or  entitled 
to  any  land  or  other  hereditaments  of  whatever  tenure 
which  shall  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  of  money  by  way  of  mort- 
gage, or  any  other  equitable  charge,  including  any  lien  for 
unpaid  purchase  money ;  and  the  devisee  or  legatee  or  heir 
shall  not  be  entitled  to  have  such  sum  or  sums  discharged 
or  satisfied  out  of  any  other  estate  of  the  testator  or  in- 
testate unless  (in  the  case  of  a  testator)  he  shall  within  the 
meaning  of  the  said  Acts  have  signified  a  contrary  intention ; 
and  such  contrary  intention  shall  not  be  deemed  to  be 
signified  by  a  charge  of  or  direction  for  payment  of  debts 
upon  or  out  of  residuary  real  and  personal  estate  or 
residuary  real  estate  "  (s.  1).     1393. 

R«uty  Where   real  and  personal  estate  are  comprised  in  the 

under 

*£**•  same  mortgage,  the  mortgage  debt  is  not  primarily  payable 
out  of  the  realty,  under  Locke  King's  Act,  but  must,  as 
between  the  devisees  of  the  realty  and  the  legatees  of  the 
personalty,  be  borne  rateably  by  the  real  and  personal 
estate  subject  thereto  (a).  But  Locke  King's  Act 
applies  to  a  mortgaged  estate,  different  portions  of  which 
are  devised  to  different  persons;  and  the  devisees  must 
contribute  according  to  the  value  of  their  respective 
portions  (b).  1393a. 
Liability  of  Property  specifically  bequeathed  is  not  discharged  from 
apeciflcaiiy    its  liability  to  the  testator's  creditors,  by  the  circumstances 

bequeathed.  y 

that  there  has  come  to  the  hands  of  the  executor  personal 
property  of  the  testator  not  specifically  bequeathed,  more 
than  sufficient  to  pay  his  debts  and  funeral  and  testament- 
ary expenses,  and  that  the  specifically  bequeathed  property 
has  been  made  over  by  the  executor  to  the  specific  legatee. 


(a)  Trettrail  v.  Ma*on,  L.  R.  7  (b)   In  re  Nercmarch,  L.  B.  9 

Ch.  D.  655.  Ch.  D.  (Ap.)  12. 
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whatever  may  be  the   rights   of  the   specific  legatee  as  **  'J1'*,1, 
regards  the  executor  or  the  residuary  legatee  (a).     1394. 

Where  assets  consisting  of  personalty  which  could  be  Exemption 
identified  are  settled  bon&  fide  upon  marriage,  they  cease  »n»ity  **» 
to  be  liable  to  subsequently  accruing  claims  in  respect  of 
breach  of  covenants  entered  into  by  the  testator,  but  of 
which  the  parties  to  the  settlement  had  no  notice  when 
they  executed  it  (6).     1395. 

)jj  There  is  no  equity  between  real  and  personal  represen- 
tatives of  freehold  and  leasehold  estates  mortgaged  generally, 
or  even  if  the  leasehold  is  to  be  a  collateral  security,  unless 
the  word  "  collateral "  does  not  mean  merely  an  additional 
Dr  further  security,  but  is  used  so  as  to  signify  a  secondary 
security.  Where  the  one  mortgage  is  intended  to  be  a  pri- 
mary security,  and  the  other  a  secondary  security,  the  first 
must  bear  the  whole  mortgage,  if  sufficient,  before  the  other 
is  resorted  to,  otherwise  both  will  be  applied  rateably  (c). 
1396a. 

III.   The  Order  of  Satisfaction  of  different  Claims. 
In  the  order  of  satisfaction,  if  the  personal  estate  of  the  onier  of 

*  satiflfhction. 

deceased  is  not  sufficient  for  all  purposes,  creditors  are  pre- 
ferred to  legatees  ;  because  it  is  to  be  presumed  that  a 
testator  means  to  be  just,  by  desiring  his  debts  to  be  paid, 
before  he  is  generous  ;  and  the  personal  estate,  as  we  have 
9een,  is  the  natural  fund  for  the  payment  of  debts.  And 
the  payee  of  a  promissory  note,  made  in  renewal  of  a  pre- 
vious note,  for  which  there  was  no  consideration,  is  entitled 
to  payment  out  of  the  assets  of  the  maker,  in  priority  to 
legatees;  at  least  where  he  and  his  executors  have  paid 
interest  on  the  notes,  and  the  second  note  was  given  in 
compromise  of  a  dispute  respecting   the   first  note  (d). 

(a)  Davie*  v.  NicoUo*,  2  D.  &  J.  (o)  In  re  Athill,  L.  R.  16  Ch.  D. 

693.  (Ap.)21l. 

(*)  Dilke*  v.  Broadmead,  2  D.  F.  (V)  Damwn.  v.  Keartrm,  3  Sm.  & 

kJ.  566.  0.186. 
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ph1"  J  j1,  ^gain,  sp60^^  legatees  are  preferred  to  the  heir ;  because 
the  heir,  instead  of  being  expressly  an  object  of  the  testa- 
tor's regard,  like  the  specific  legatee,  only  takes  by  act  of 
law.  Specific  legatees  are  also  preferred  to  the  devisee  of 
real  estate  charged  with  specialities  or  with  the  pay- 
ments of  debts,  and  to  residuary  devisees  of  real  estate. 
But  general  pecuniary  legatees  are  not  preferred  to  resi- 
duary devisees  of  real  estate.  Nor  are  specific  devisees  of 
land,  not  charged  with  specialities  or  with  the  payment  of 
debts,  preferred  to  specific  legatees ;  but  upon  failure  of 
the  general  personal  estate,  the  specific  devisees  and  specific 
legatees  shall  each,  according  to  the  proportionate  value  of 
the  benefits  conferred  on  each,  contribute  to  the  pavment 
of  specialty  debts.  If  a  particular  portion  of  the  personal 
estate  is  bequeathed,  subject  to  the  payment  of  debts  and 
legacies,  there,  as  between  the  legatees,  the  residuary  per- 
sonal estate  is  exonerated,  if  there  is  a  residuary  beqnest, 
but  not  where  there  is  no  gift  of  the  residue  (a).  A? 
between  a  devisee  of  a  mortgaged  fee  simple  estate  and  a 
specific  legatee  of  personalty,  the  devisee  shall  not  have 
his  mortgage  paid  by  the  specific  legatee,  but  shall  take 
the  mortgaged  estate  cum  onere.  A  fortiori,  a  specific 
legatee  of  a  mortgaged  leasehold  shall  not  have  the  mort- 
gage wholly  or  partly  paid  off  by  specific  legatees  of  other 
leaseholds  (b).  Subject  to  the  stat  17  &  18  Vict  c.  113(c), 
the  devisee  of  mortgaged  premises  is  preferred  to  the  heir  at 
law  of  a  descended  estate ;  because  the  devisee  is  evidently 
an  object  of  the  testator's  bounty,  whereas  the  heir  at  law 
is  not  And,  k  fortiori,  the  devisee  of  premises  not  mort- 
gaged is  preferred  to  the  heir  at  law.  In  case  unincumbered 
lands  and  mortgaged  lands  are  both  specifically  devised, 
but  expressly  after  payment  of  all  the  debts,  they  are  to 
contribute  proportionately  in  discharge  of  the  mortgage, 

(a)    2   Spence's  Eq.  Jur.   343  ;       Jarm.  Wills,  2nd  ed.  535. 
Coote  Mortg.  3rd  ed.  474—5.  (<0  Supra,  par.  1391—1393  a. 

(A)  2   Sauce's  Eq.  Jur.  838  ;  2  . 
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except  so  far  as  the  stat.  17  &  18  Vict.  c.  113  applies.  Where  ^g- *£ 
the  equities  of  the  legatees  and  devisees  are  equal,  the  Court  ' 

remains  neuter,  and  suffers  the  law  to  prevail  (a).     1396. 

But,  subject  to  the  stat.  17  &  18  Vict.  c.  113,  where  the 
personal  assets  are  sufficient  to  pay  all  the  debts  and  legacies 
and  other  charges,  there  the  heir  at  law  or  the  devisee, 
who  has  been  compelled  to  pay  any  debt  or  incumbrance 
of  his  ancestor  or  testator,  binding  on  him,  is  entitled 
(unless  there  is  some  other  equity  which  repels  the  claim) 
to  have  the  debt  paid  out  of  the  personal  assets,  in  pre- 
ference to  the  residuary  legatees  or  distributees  (6),  because 
such  charges  are  primarily  payable  out  of  personal  estate  ; 
and  lands  devised  for  or  subject  to  the  payment  of  debts  are 
also  liable  to  discharge  a  mortgage,  in  favour  of  the  heir  or 
devisee  to  whom  the  mortgaged  lands  may  belong,  unless 
the  mortgaged  lands  are  really  devised  cum  onere  (c).  1397. 

The  assignee  for  value  of  an  equitable  interest  in  the 
money  payable  under  a  voluntary  bond,  is  entitled  to  rank 
as  a  specialty  creditor  for  value  against  the  assets  of  the 
obligor  (d).     1398. 

IV.  Marshalling  of  Assets. 

There  are  many  cases  in  which  parties,  whose  right  at  M»«iiaiiinf 
law  is  confined  to  one  fund,  would  fail  to  obtain  satisfac- 
tion of  their  just  claims,  if  left  to  the  course  of  law,  but 
are  enabled  to  obtain  full  satisfaction  thereof  by  means  of 
a  particular  adjustment  effected  by  equity,  termed  the 
marshalling  of  assets.  This  may  be  defined  to  be,  such 
arrangement  of  the  different  funds  of  the  same  person  as 
may  satisfy  every  claim,  so  far  as,  without  injustice,  such 
assets  can  be  applied  in  satisfaction  thereof,  notwithstand- 
ing the  claims  of  particular  individuals  to  prior  satisfaction 

(a)  See  Story's  Eq.Jur.  §  571;  2  (<?)  Story's  Eq.  Jur.   §   571  ;   2 

Spence'sEq.   Jur.  822,  832,  831);  SjKmce's  Eq.  Jur.822;  OooteMortff. 

Coote  Mortg.  3rd  ed.  472.  3rd  ed.  471. 

(ft)  8tory's  Eq.  Jur.  §  571.  (d)Paynrv.Mortim*r,W.kJAi7. 
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^f;,™^'  out  of  some  one  or  more  of  those  funds  (a).  So  that  if 
there  are  two  or  more  different  kinds  of  funds  of  the  same 
person,  and  at  law  one  claimant  can  have  recourse  to  either 
of  those  funds,  while  another  is  confined  to  one  of  them, 
the  former  shall  either  be  compelled  to  seek  satisfaction 
out  of  that  fund  to  which  the  latter  cannot  resort,  so  far 
as  it  will  extend,  or  the  latter  shall  receive  compensation 
out  of  that  fund,  in  proportion  to  the  amount  which  the 
former  has  unnecessarily  taken  from  that  which  formed  the 
only  source  of  payment  for  the  latter  (b).     1399. 

Marshalling      This  plan  is  adopted  as  against  mortgagees  and  other 

in  favour  of 

creditor*  of   creditors  of  the  superior  kind,  in  favour  not  only  of  other 

an  inferior  L  f  * 

icgKtoM  or   mortgagees  and  creditors  of  the  superior  kind,  but  also  of 
JrtTJfcrfthe  creditors  of  an  inferior  rank,  or  of  legatees  (except  resi- 
de^1!   a  duary  legatees,  where  the  residue  is  not  exonerated,  and 
legatees  whose  legacies  are  given  out  of  a  residue),  or  of 
portioniste,  or  of  the  heir  at  law,  or  of  a  devisee,  and  as 
against  simple  contract  creditors,  in  favour  of  legatees  (r), 
and  as  against  a  person  who  became  surety  for  a  mortgagor 
on  the  occasion  of  a  first  mortgage,  in  favour  of  a  second 
Legatew      mortgagee  (d).    Thus,  legatees,  with  the  above  exceptions, 
place  of       are  permitted  to  stand  in  the  place  of  specialty  creditors, 
creditors  or  against  the  real  assets  descended,  or  a  mortgagee  who  has 

a  mortgagee,     °  '  °   ° 

dttT^Mo? a  exhausted  the  personal  estate,  whether  the  mortgage  lands 
n^iSSrt0  have  descended  to  the  heir  at  law,  or  have  been  devised  to 
gng"^  a  devisee  who  is  to  take  subject  to  the  mortgage.  And 
where  a  testator  bequeaths  legacies,  and  devises  his  real 
estate  subject  to  payment  of  debts,  and  his  personal  estate 
is  exhausted  by  creditors,  the  legatees  are  entitled  to  come 
upon  the  real  estate  (e).     But  their  equity  will  not  gene- 

(a)  See  Story's  Eq.  Jur.  §  668, 660,  (o)  See  Story's  Eq.  Jur.  §  662— 

561;  2  Spence's  Eq.  Jur.  827.  566,  570  ;  2  Spence's  Eq.  Jur.  410, 

(*)  See  Story's  Eq.  Jur.  §  558,  819,  820,  827,  829,  833. 

560,  562,  663  ;  2  Spence's  Eq.  Jur.  (<*)  South  v.  Bloram,  2  Hem.  & 

827,  828 ;  2  Jarm.  Wills.  2nd  ed.  Mil.  467. 

576;  ^*A«mv.iS^Ww,20Beav.614.  (e)  Surtees  ▼.  PorJH*,  19  Bear. 


OF  ASSETS.  580 

rally  prevail  against  a  devisee  of  the  real  estate  not  mort-  oh.1"'^!' 
gaged,  whether  he  is  a  specific  or  residuary  devisee ;  for, 
between  persons  equally  taking  by  the  bounty  of  the  tes- 
tator, equity  will  not  interfere,  unless  the  testator  has 
3learly  indicated  some  ground  of  preference  or.priority  of 
,he  one  to  or  over  the  other  (a).  And  residuary  legatees, 
*here  the  residue  is  not  exonerated,  and  legatees  whose 
egacies  are  given  out  of  a  residue,  have  no  such  equity, 
or  a  residue  of  personal  estate  implies  what  remains  after 
satisfying  the  charges  upon  it  (6).  Upon  the  principle  Legato-  put 
above  mentioned,  in  consequence  of  the  stat.  3  &4  Will.  4,  of  *mPj° 

7  *  7  contract 

c  104,  which  made  real  estate  liable  to  simple  contract creditors* 
debts,  though  it  was  subject  to  a  priority  in  favour  of  spe- 
cialty debts,  legatees  are  permitted  to  stand,  in  regard  to 
land  descended,  in  the  place  of  simple  contract  creditors 
who  have  exhausted  the  personal  estate  so  as  to  prevent  a 
satisfaction  of  the  legacies,  as  they  were  permitted  before 
that  statute,  where  lands  were  subjected  by  the  testator  to 
the  payment  of  all  debts  (c).    1400. 

Where  one  person  has  a  charge  on  freehold  and  copyhold  Mawhaiiing 

a»  between 

estate,  and  another  person  a  charge  on  the  freehold  only,  freehold  and 
the  latter  is  entitled  to  require  that  the   former  should 
be  satisfied  out  of  the  copyhold  estate,  so  far  as  it  will 
extend  (rf).     1401. 

The  same  marshalling  of  assets  takes  place  as  between  Mamhaiiing 

,  *»  between 

legacies  charged  on  land  and  legacies  not  so  charged  (e).  1t£^2on 
But  since  the  stat.  9  Geo.  2,  c.  36,  legacies  or  bequests  to  ^J^t^ 
charitable  uses,  payable  out  of  real  estate,  or  personalty  5[dS5uiitra- 
connected  with  realty,  or  charged  on  real  estate,  or  to  arise  owe  of 
from  the  sale  of  real  estate,  are,  with  some  exceptions,  legaci**. 

406  ;  Paterson  v.  Scott,  1  D.  M.  fc  (c)  Story's  Eq.  Jar.  §  666  ;  2 

O.  631.  Spence's  Eq.  Jar.  830. 

(a)  Story's  Eq.  Jar.  §  565  ;  2  (4)  Tidd  v.  Litter,  10  Hare  157; 

Spence's  Eq.  Jar.  820,  829—832  ,  3  D.  M.  &  G.  857. 

2  Jarm.  Wills,  2nd  ed.  572—3.  (e)  Story's  Eq.  Jur.  §  566. 

(*)  *  Spence's  Eq.  Jur.  820. 
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o^1"*^  utterly  void  (a)  :  and  equity  has  in  some  modern  cases 
refused  to  marshal  the  assets  in  favour  of  any  charitable 
bequests,  when  given,  either  directly  or  by  way  of  trust, 
out  of  a  mixed  fund  of  real  and  personal  estate,  or  of 
personalty  connected  with  realty  and  pure  personalty.  In- 
stead of  directing  the  debts  and  the  other  legacies  to  be 
paid  out  of  the  realty  or  impure  personalty,  and  reserv- 
ing the  pure  personalty  for  the  charitable  bequests,  the 
charity  legacies  have  been  considered  as  intended  to  be 
charged  on  the  personal  estate  and  proceeds  of  real  estate 
or  the  impure  personalty  proportionately,  like  other 
legacies,  as  if  no  legal  objection  existed  to  applying  the 
proceeds  of  the  real  estate  or  impure  personalty  to  the 
charitable  bequests  ;  and  as  charity  legacies  cannot  be 
charged  on  the  proceeds  of  real  estate  or  on  impure  per- 
sonalty, they  have  been  held  to  fail  as  to  so  much  as 
would  have  to  come  out  of  the  proceeds  of  the  real  estate 
or  the  impure  personalty  (6).  Not  only  has  the  principle  of 
favour  to  charities  been  discarded,  but  the  Courts  have, 
very  improperly  (as  the  writer  humbly  submits),  acted 
upon  a  diametrically  opposite  principle.  A  testator  has 
the  power  of  directing  the  charity  legacies  to  be  paid  out 
of  the  pure  personalty,  and  the  debts  and  private  legacies 
out  of  the  mixed  personalty  or  realty  (c).  And  where  a 
testator  expressly  directs  charity  legacies  to  be  paid  ex- 
clusively out  of  his  pure  personalty,  and  the  personalty 
savouring  of  realty  is  sufficient  for  the  payment  of 
legacies  to  individuals,  and  though  the  will  does  not  throw 


(a)  Story's  Bq.  Jar.  §  569.  See 
Rupra,  par.  739 — 785. 

(b)  See  Story's  Eq.  Jur.  §  569, 
1180  ;  2  Spence's  Eq.  Jur.  233,235; 
Brook  v.  Badley,  L.  R.  3  Ch.  Ap. 
672,  675  ;  Miles  v.  Harrison,  L.  R. 
9  Ch.  Ap.  316. 

(o)  See  Lord  Langdales  judg- 


ment in  the  Philanthropic  Society  v. 
Kemp,  4  Beav.  581,  and  Robinson  v. 
Qcldard,  3  Mac.  &  Gtord.  735  ;  and 
remarks  of  V.-C.  Stuart,  in  Jaunoey 
v.  Att.-Gen.,  3  Gif.  319,320;  WUU 
v.  Bourne,  L.  R.  16  Eq.  487  ;  Mile* 
v.  Harrison,  L  R.  9  Ch.  Ap. 
316. 
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the  legacies  to  individuals  upon  the  personalty  savouring  1q^'^'}' 
of  realty,  yet  it  does  not  purport  to  make  those  legacies  ~ 
payable  at  all  out  of  the  pure  personalty,  but  gives  them 
without  reference  to  any  particular  fund,  and  the  pure 
personalty  is  not  sufficient,  or  only  sufficient  for  the  pay- 
ment of  the  charity  legacies ;  the  legacies  to  individuals 
are  to  be  paid  out  of  the  personalty  savouring  of  realty,  so 
as  to  leave  the  pure  personalty  for  the  payment  of  the 
charity  legacies  (a).  But  even  in  the  absence  of  such  an 
express  adjustment,  the  writer  conceives  that  the  Courts 
ought  to  have  imputed  to  testators  an  intention  that  the 
charity  legacies  should  be  paid  out  of  that  fund  alone  out 
of  which  they  lawfully  might  be  paid.     1402. 

Where  a  testator  directs  charity  legacies  to  be  paid  out 
of  pure  personalty  in  precedence  of  other  legacies,  but  is 
silent  as  to  the  fund  for  payment  of  debts,  there,  though 
the  pure  personalty  be  insufficient  to  pay  all  the  charity 
legacies,  yet  it  has  been  improperly  held  that  the  debts  and 
funeral  and  testamentary  expenses  and  the  costs  of  the  suit 
must  be  payable  in  the  first  instance  out  of  the  pure  per- 
sonalty and  the  mixed  personalty  rateably,  according  to 
their  relative  values  (&).     1403. 

Marshalling   of  assets  takes   place   as  between  simple  ManhaMng 

°  r  r        m  between 

contract  creditors  and  a  vendor  of  real  estate,  in  respect  £«? 5Su 
of  his  lien  for  his  unpaid  purchase  money  (c).     And  as  £Jj|d*r 
against  an  heir  taking  an  estate  purchased,  legatees  are  Uen' 
entitled  to  have  the  assets  marshalled  so  as  to  give  them 
the  benefit  of  the  vendor's  lien  (d).    And  it  has  been  held 
by  Sir  J.  Romilly,  M.  R,  that  this  doctrine  applies  as 
against  a  devisee  taking  the  purchased  estate  (e).    1404. 

(*)  Robinson  v.  Qeldard,  3  Mac.  &  G.  740. 

fc    Gord.   730,   747;    Beaumont  v.  (0)  Story's  Eq.  Jur.  §  664  a. 

Olirrira,  L.  R.  6  Eq.  634  ;  4  Ch.  (d)  2  Spence's  Eq.  Jur.  833  ;  2 

Ap.  309  ;  Mile*  v.  Harrison,  L.  R.  Jarm.  Wills,  2nd  ed.  674. 

!»  Ch.  Ap.  31«.  00  Bird*  v.  Atkey,  24  Beav.  618; 

(&)  Tempest  v.  Tempest,  7  D.  M.  Lord  Lilford  v.  Powys  Keek,  L.  R. 
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CH.,8,LJi'      ^n  analogous   grounds,  if   a  specific  legacy  has  been 

Redemirtioii  pledged  or  incumbered  with  mortgages  or  other  charges 

tic.il  of  a      by  the  testator,  the  specific  legatee  is  entitled  to  have  his 

legacy.        legacy  redeemed  or  exonerated  ;  and  if  the  executor  fails 

to   perform  that  duty,  the  specific  legatee  is  entitled  to 

compensation  out  of  the  general  assets  (a).     1405. 

V.  The  Mode  of  DistrilpxUion  of  the  Personal  Estate  of  an 
Intestate  among  his  or  her  FamUy  or  Relatives,  by 
the  General  Law. 

Persons  claiming  property  as  next  of  kin  to  an  intestate, 
and  showing  their  kindred,  are  entitled,  in  the  absence 
of  evidence  that  a  person  now  dead  and  nearer  of  kin 
to  the  intestate,  survived  him.  The  onus  rests  on  those 
claiming  through  a  deceased  nearer  of  kin  to  the  intestate, 
to  show  that  such  deceased  survived  the  intestate  (6). 
1406. 
i*w.°f,  Where  an  intestate  was  domiciled  abroad,  the  distribu- 

followed.      j.jon  0f  jj jg  battels  personal  is  according  to  the  law  of  the 

country  where  he  was  domiciled  at  the  time  of  his 
death  (c).  But  where  the  intestate  was  domiciled  in  this 
country,  the  mode  of  distribution,  by  the  general  law,  is 
this:—     1407. 

o^taisr/if1   L  °n  the  death  °f  the  wifc> her  effects  sha11  g° to  the 

husband,  according  to  the  common  law  (d).     1408. 

iViM^thof1      ^*  ^n  to©  death  of  the  husband,  the  surplus,  after  pay- 

luuiMuid.      ment  of  funeral  and  testamentary  expenses,    shall,  after 

the  expiration  of  one  year  from  the  intestate's  death,  be 

distributed  according  to  the  statute  22  &  23  Car.  2,  c.  10, 


]  Eq.  347.    But  see  2  Spence's  Eq.  (6)   In  re    Green?*  Settlement, 

Jur.  833  ;   Wytht  v.  ffenniker,  2  L.  K.  1  Eq.  288. 

My.  &  K.  635.  (<?)  Wms.  Exois.  4th  ecL  1301 ;  1 

(a)  Story's  Eq.  Jur.'  §  566  a;  2  Jarm.  Wills,  2nd  ed.  2—10. 

Spence's  Eq.  Jur.   774;  2  Jarm.  (<*)  2  Bl.  Com.  51ft;  Wins.  Exors. 

Wills,  2nd  ed.  532.  4th  ed.  1276. 
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explained  by  29  Car.  2,  c.  31,  s.  25,  in  the  following  man-  *&**'*£ 
ner : —    1409.  ' — ~ 

1.  If  there  is  no  widow  the  whole  shall  go  to  the  descend- 
ants, whether  children  or  more  remote  issue,  and  whether 
born  in  the  father's  lifetime  or  not,  without  any  distinction 
as  to  sex,  or  the  half  blood,  or,  if  but  one  descendant,  to 
that  one.  And  if  all  the  descendants  are  related  to  the 
intestate  in  the  same  degree,  they  shall  take  per  capita  (a); 
but  if  they  are  related  to  him  in  different  degrees,  they 
shall  take  per  stirpes  (/>):  so  that  if  the  intestate  has  left 
no  surviving  descendants  but  grandchildren,  whether  by 
one  child  or  several,  all  such  grandchildren  will  take  equal 
shares ;  but  if  any  of  his  children  are  living,  all  the  grand- 
children by  the  same  parent  deceased  shall  take  together, 
and  divide  equally,  among  themselves,  that  share  only 
which  would  have  fallen  to  their  parent,  if  living.     1410. 

2.  If  there  is  a  widow,  and  her  claim  is  not  barred  by  a 
settlement  before  marriage,  one-third  shall  go  to  her,  and 
two-thirds  to  the  descendants  or  sole  descendant  in  the 
manner  above  mentioned  (c).     1411. 

3.  If  there  is  a  widow,  whose  claim  is  not  barred  by 
settlement  before  marriage,  but  there  are  no  descendants, 
one  moiety  shall  go  to  the  widow,  and  the  other  moiety  to 
all  the  next  of  kin  per  capita  (d).     1412. 

4.  If  there  is  a  widow,  but  there  are  no  descendants  and 
no  next  of  kin,  one  moiety  shall  go  to  her,  and  the  other 
moiety  to  the  Crown  (e).     1413. 

5.  If  there  is  no  widow,  and  there  are  no  descendants, 
the  whole  shall  go  to  the  next  of  kin  per  capita  ( /).    1414. 

(<i)  Wms.   Exors.  4th  cd.  1284.  (<*)  2  Bl.  Com.  515  ;  Wran.  Exors. 

But  sec  Burton,  §  1402—3.  4th  cd.  1277—8. 

(*)  Wms.  Exors.  4th  ed.  1284—  (e)  Cave  v.  Robert*,  8  Sim.  214  ; 

5  ;  Burton,  §  1402  ;   Jn  re  Ro***  Wms.  Exors.  4th  ed.  1278. 

TruMtn,  L.  R.  13  Eq.  286.  (/)  2  Bl.  Cora.  515;  Wms.  Kxurs. 

(<?)  2  Bl.  Com.  616;  Wms.  Exors.  4th  ed.  1292. 
4th  ed.  1277—8. 

vol.  I.  g  g 
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%, n}\ T-1»      ft.  If  there  is  no  widow,  and  there  are  no  descendants 

and  no  next  of  kin,  the  whole  shall  go  to  the  Crown.  1415. 

How  next         For  the  purpose  of  ascertaining  who  is  nearest  of  kin  or 

of  kin  are  I       r  © 

a-ceruined.  0f  blood  with  reference  to  personal  estate  exclusively,  the 
civil  law  mode  of  computing  the  degrees  of  relationship  is 
adopted  (a).  And  there  is  no  preference  between  those  on 
the  side  of  the  father  and  those  on  the  side  of  the  mother, 
or  between  the  whole  blood  and  the  half;  all  in  equal 
degree  taking  together  (6).     1416. 

where  As  regards  the  next  of  kin  there  are  three  exceptions  : 

relatives  ° 

take  though       (]Y  If  the   father  is  dead,  but   the  mother  is  living* 

not  next  of  v    '  '  ** 

next  of  "kin"*  though  she  is  the  next  of  kin,  yet  each  of  the  intestate's 
£cfui"on  of  brothers  and  sisters  or  their  children,  but  not  remoter  issue, 
shall  take  an  equal  share  with  her  under  the  statute  1  Jac. 
2,  c.  17(c).     1417. 

(2).  When  there  are  surviving  brothers  and  sisters  of 
the  intestate  who  are  the  only  next  of  kin,  they  shall  not 
take  the  entirety,  or,  in  case  there  is  a  widow,  the  whole 
of  the  moiety,  to  the  exclusion  of  the  child  or  children 
of  any  deceased  brother  or  sister;  but  such  child  or 
children  shall  take  the  share  which  would  have  fallen  to 
his,  her,  or  their  parent,  if  living.  But  the  right  of  repre- 
sentation among  collaterals  does  not  extend  to  any  other 
case  (d).     1418. 

(3).  Grandfathers  and  grandmothers,  though  they  are  in 
the  second  degree,  as  well  as  brothers  and  sisters,  shall  be 
excluded  by  a  brother  or  sister  (e).     1419. 
Advance-  And  with  regard  to  the  shares  of  the  children,  it  must  be 

menu. 

observed  that  no  child  of  the  intestate  for  whom  he  has  in 
his  lifetime  made  any  provision  in  lands,  except  his  heir  at 

{a )  2  Bl.  Com.  515 ;  Wms.  Exora.  4th  ed.  1293 — 6  ;  Burton,  §  1409. 

4th  ed.  345;  Burton,  §  1409;  (\wpvr  (ji)  2  Bl.  Com. 515  ;  Wmg.  Exora. 

v.  Denuon,  13  Sim.  290.  1299  ;  Burton,  §  1411,  n. 

(b)  Wms.  Exors.  4th  ed.  34*.  (>)  Wmg.  Exors.  4th  ed.  1296 ; 
1 292, 1297.  see  Burton,  $  1410. 

(c)  2  Bl.  Com.  516  ;  Wms.  Exora. 
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law,  and  no  child  for  whom  he  has  made  any  pecuniary  ^#IJL8T21' 
provision,  shall  have  any  part  in  the  residue,  if  such  provi- 
sion  was  equal  to  the  distributive  shares  of  the  other 
children  ;  but  if  such  provision  was  not  equivalent  thereto, 
then  the  child  for  whom  it  was  made,  or  the  representatives 
of  such  child,  shall  receive  as  much  of  the  residue  as  will 
make  it  equivalent  thereto  (a).     1420. 

VI.  The  mode  of  Distrilmtion  of  the  personal  Estate  of  an 
Intestate  among  his  or  her  Family  or  Relatives,  hy  the 
Customs  of  London  and  York. 

By  the  old  law,  if  an  intestate,  who  was  a  freeman  of  the 
city  of  London,  or  an  inhabitant  of  the  province  of  York 
(except  the  diocese  of  Chester),  or  of  some  parts  of  Wales, 
left  a  widow  and  children,  one-third  of  his  personalty  be- 
longed to  the  widow,  one-third  to  the  children,  and  one- 
third  to  the  administrator.  If  he  left  a  widow  but  no 
children,  or  children  but  no  widow,  the  widow  in  the 
first  case,  and  the  children  in  the  second,  took  one  moiety, 
and  the  administrator  the  other  moiety.  If  he  left  neither 
widow  nor  children,  the  whole  passed  to  the  adminis- 
trator.    1421. 

The  part  which  passed  to  the  administrator,  and  which 
was  called  "  the  dead  man's  part,"  might  formerly  be  ap- 
plied by  the  administrator  to  his  own  use,  but  since  the 
stat.  1  Jac.  2,  c.  17,  it  was  distributable  in  the  same  manner 
as  intestates'  effects  by  the  general  law.     1422. 

As  to  the  wife's  customary  part,  a  settlement  of  per- 
sonalty on  her  before  marriage  will  ordinarily  be  presumed 
to  be  and  will  operate  as  a  bar  of  such  customary  part ;  and 
of  course  a  jointure  of  land  before  marriage,  in  bar  of  her 
customary  part,  would  have  the  same  effect.     But  in  both 

(a)  Burton,  §1404— 1407  ;  Wms.       Boyd    v.     Bvyd,    L.    I!.     I     Eq. 
BxoiN.   4th   ed.    1285— 1292.     See       :*05, 

Q<v2 
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ch'sI'hTsV  ca8es>  though  the  customary  distribution  was  made  in  the 
"  same  manner  as  if  there  were  no  widow,  yet  she  had  her 

share  of  the  administrator's  part  under  the  statute,  unless 
barred  by  special  agreement  And  before  any  division  was 
made  according  to  a  custom,  a  deduction  was  to  be  made 
of  the  widow's  apparel,  and  of  the  furniture  of  her  bed- 
chamber (which  in  London  was  called  the  widow's  cham- 
ber), or  £50  in  lieu  of  it,  if  her  husband's  estate  exceeded 
in  value  £2000.     1423. 

There  was  the  same  rule  for  equalization  of  the  shares  of 
the  children,  in  the  case  of  pecuniary  advancements,  as  in 
corresponding  cases  under  the  general  law.  But  in  London 
an  advancement  out  of  real  estate  was  not  taken  into  ac- 
count ;  while  in  the  province  of  York,  the  heir  at  common 
law  who  inherited  any  land  in  fee,  or  in  tail,  however  in- 
considerable, in  possession  or  reversion,  was  excluded  from 
any  filial  portion  or  reasonable  part  (a).     1424. 

The  custom  of  London  adhered  to  the  person,  though 
resident  in  the  country,  or  though  his  property  were  situate 
in  the  country.  But  the  custom  of  York  was  confined  to 
persons  whose  fixed  and  principal  residence  was  within  the 
province  at  the  time  of  their  decease.     1425. 

By  the'  custom  of  London,  the  grandchildren  or  more 
remote  issue  took  none  of  the  customary  part.  And  where 
there  was  more  than  one  child,  the  orphanage  part  of  the 
children  was  not  fully  vested  in  them  till  twenty-one  ;  for, 
if  they  died  before  that  age,  their  orphanage  part  survived 
to  the  other  children.     1426. 

By  the  custom  of  London,  terms  for  years  attendant  on 
the  inheritance  were  not  assets  within  the  custom.  And, 
ordinarily,  leases  were  not  assets  within  the  custom  of  the 
province  of  York ;  though  they  were  so  by  the  special 
custom  of  some  places  within  the  province  (6).     1427. 

(*)  See  2  Bl.  Com.  518—620  ;  (*)  Wma.  Exora,  4th  ed.  1329. 

Wms  Exors.  4th  ed.  1309—1328. 
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Where  a  freeman  of  the  city  of  London  made  a  bequest  ^i,"1'***!* 
on  trusts  which  failed  for  remoteness,  the  property  com- 
prised  in  the  bequest  became  distributable  according  to  the 
general  law ;  because  by  availing  himself  of  the  statutory 
power  to  make  the  bequest,  he  displaced  the  custom  (a). 
But  where  he  appointed  no  executor,  and  only  made  a 
bequest  for  life  of  a  term,  the  residue  of  the  term  was  dis- 
tributable according  to  the  custom  (6).     1428. 

By  the  stat.  19  A  20  Vict.  c.  94,  entitled  "An  Act  for  special 

^  custom* 

the  uniform  administration  of  intestates'  estates,"  special  J^Strifcu- 
customs  of  distribution  are  abolished,  in  the  case  of  all  {Jenonai 
persons  dying  on  or  after  the  1st  of  January,  1857,  and  the  *t«ut«  in 
personal  estates  of  all  persons  so  dying  are  to  be  distributed  place*  to 
according  to  the  rules  of  the  general  law  :  "  The  special 
customs  concerning  the  distribution  of  the  personal  estate 
of  intestates  observed  in  the  city  of  London,  or  in  relation 
to  the  citizens  and  freemen  of  such  city,  and  in  the  pro- 
vince of  York,  and  certain  other  places,  shall,  with  reference 
to  all  persons  dying  on  or  after  the  first  day  of  January 
one  thousand  eight  hundred  and  fifty-seven,  wholly  cease 
and  determine,  and  the  distribution  of  the  personal  estate 
of  all  parties  so  dying  shall  take  place  as  if  such  customs 
had  never  existed,  and  as  if  the  rules  for  the  distribution 
of  the  personal  estate  of  intestates  generally  prevalent  in 
the    province    of  Canterbury   had   prevailed   throughout 
England  and  Wales,  any  law  or  statute  to  the  contrary 
notwithstanding."     1429 . 

(<*)  Pichford  v.  Brown,  2  K.  k  J.  (^)  Chapprll  v.  Uaynex.  4  K.  k 

426.  432.  J.  163. 
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Jjoitl  in  by 
title  para- 
mount. 


tart  in.    Escheat  is  an  accidental  determination  of  the  tenure 

Title  II. 

reverting  of  the  land  to  the  original  grantor  or  lord  of 

Definition.  °  "GO 

fee,  by  the  death  of  a  legal  tenant  in  fee,  without  heirs  in- 
heritable to  the  estate  or  any  devisee  or  alienee  to  claim  it, 
or  by  an  attainder  for  treason  or  murder  under  the  old 
law,  prior  to  the  stat  33  &  34  Vict.  c.  23,  s.  2,  whereby 
escheat  for  crime  is  abolished  (a).     1430. 

On  an  escheat,  the  lord  is  in  by  a  title  paramount  and 
extraneous  to  that  of  the  tenant,  or,  as  it  is  technically 
termed,  in  the  post :  he  is  in  of  an  estate  from  which  the 
estate  of  the  tenant  was  originally  derived  ;  in  contradis- 
tinction to  those  who  derive  their  title  through  or  under 
the  tenant,  and  therefore  are  said  to  be  in  the  per  (6).  1481. 
Nncwcheat        Where  a  person  who  has  only  an  equitable  estate  dies 

of  an  equita-  *  »  * 

we  68tot*.  without  heirs,  the  estate  does  not  escheat ;  for  neither  the 
Crown  nor  the  lord  can  enter  or  seize  where  there  is  a  legal 
tenant  in  possession  ;  the  right  to  the  service  of  the  tenant 
in  possession  being  all  that  the  Crown  or  lord  can  properly 
require.  And  hence  where  a  mortgage  in  fee  is  made,  and 
the  mortgagor  dies  intestate  and  without  heirs,  the  equity 
of  redemption  does  not  escheat,  but  belongs  to  the  mort- 
gagee, subject  to  the  debts  (c).     1432. 

By  the  stat.  13  &  14  Vict  c.  60  (which  repeals  the 
stats.  11  Geo.  4  &  1  Will.  4,  c.  60;  4  &  5  Will.  4,  c.  23, 
s.  2  ;  and  1  &  2  Vict.  c.  69,  whereby  similar  provisions 


Statutory 

exemptions 

from 

escheat. 


(a)  Co.  Litt.  13  a.  Before  the  stat. 
54  Geo.  3,  c.  145,  escheat  was  caused 
by  attainder  in  many  cases  of  felony. 
See  1  Steph.  Com.  3rd  ed.  423,427  : 
2  Bl.  Com.  246 ;  1  Steph.  Com.  3rd 


ed.  415,  427. 

(ft)  Watk.  Conv.  3rd  ed.  by  Prest. 
94  ;  Co.  Litt.  271  b.  n.  1,  II. 

(c)  Beale  v.  Sy mends,  16  Bear. 
406. 
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were  made),  the  Court  is  empowered  to  make  an  order  titJeVl 
vesting  lands  in  such  person  or  persons,  in  such  manner, 
and  for  such  estate  as  it  shall  direct,  where  a  trustee 
thereof  shall  have  died  intestate,  and  without  an  heir,  or 
shall  have  died,  and  it  shall  not  be  known  who  is  his  heir 
or  devisee  (a),  and  in  certain  cases  where  a  mortgagee  has 
died  without  having  an  heir,  or  has  died,  and  it  is  not 
known  who  is  his  heir  or  devisee  (6;.  And  by  s.  46  of  the 
same  statute,  "no  lands,  stock,  or  chose  in  action  vested 
in  any  person  upon  any  trust  or  by  way  of  mortgage,  or 
any  profits  thereof,  shall  escheat  or  be  forfeited  to  Her 
Majesty,  her  heirs  or  successors,  or  to  any  corporation, 
lord  or  lady  of  a  manor,  or  other  person,  by  reason  of  the 
attainder  or  conviction  for  any  offence  of  such  trustee  or 
mortgagee,  but  shall  remain  in  such  trustee  or  mortgagee, 
or  survive  to  his  or  her  co-trustee,  or  descend  or  vest  in  his 
or  her  representative,  as  if  no  such  attainder  or  conviction 
had  taken  place."     1433. 

Even  where  an  escheat  has  actually  taken  place,  the  Waiver  of 
Crown   is   empowered  by  various  statutes  to  waive  the 
right  (c).    1434. 

(a)  Sect.  15.  Geo.  3,   c.   94  ;   6   Geo.    4.   c.  17  ; 

(Jt)  Sect.  19.  Stamp's  Index  to  the  Statute  Law, 

(c)  See  39  &  40  Geo.  3,  c.  88,  8.  tit.  "  Trustees." 
12 ;  47  Geo.  3,  sess.  2,  c.  24 ;  59 
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P*!-T  III. 

Title  III. 

1  tofUiition. 

Special 
occupancy 
of  estates 
|x>ur  autre 
vie. 


OF  OCCUPANCY    (a). 

Occupancy  is  the  taking  possession  of  a  thing  which  has 
no  owner.     1435. 

In  the  case  of  a  limitation  of  an  estate  in  corporeal  here- 
ditaments to  a  man  and  his  heirs,  or  to  him  and  the  heirs 
of  his  body,  for  the  life  of  another,  if  the  grantee  dies  in 
the  lifetime  of  the  cestui  que  vie,  the  heir  or  heir  of  the 
body  of  the  grantee  becomes  entitled  to  the  estate  for  the 
rest  of  the  life  of  the  cestui  que  vie.  In  this  case  he  suc- 
ceeds as  a  special  occupant,  as  having  a  special  exclusive 
right  by  the  terms  of  the  grant  to  occupy  this  quasi  haere- 
ditas  jacens,  and  not  by  descent  (6).  So  in  the  case  of  a 
limitation  of  corporeal  hereditaments  to  a  person  and  his 
executors  or  administrators,  for  the  life  of  another,  the 
executor  or  administrator  takes  as  a  special  occupant  (c). 
And  it  would  seem  that  the  rules  apply  in  the  case  of 
incorporeal  hereditaments  limited  to  a  person  and  his  heirs 
or  the  heirs  of  his  body,  or  his  executors  or  administrators, 
lor  the  life  of  another  (d).  If  an  estate  pour  autre  vie  is 
limited  to  a  man,  his  heirs,  executors,  administrators,  and 
assigns,  it  descends  to  the  heir  as  a  special  occupant,  in 
preference  to  the  executors  (e).     1436. 


(a)  See  remarks  of  Fry,  J.  in  He 
Barber'*  Settled  Estate*,  L.  R.  18 
Ch.  D.  627. 

(b)  2  Bl.  Com.  259,  260  ;  Burton. 
§  731—2 ;  Watk.  Conv.  3rd  ed.  by 
Presr.  37,  38  ;  and  remarks  of  V.-C. 
Kinderdty  in  Northen,  v.  Carnegie, 
4  Drew.  590. 


(c)  Sugd.  Concise  View,  236,  n. ; 
Burton,  §  733 ;  and  remarks  of  V.-C. 
Kindersley  in  Northen  v.  Carnept* 
4  Drew.  692. 

(rf)  See  Northen,  v.  Car*tfit,  4 
Drew.  587,  691—2. 

(O  1  Cruise  T.  3,  c.  1,6.52. 
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here  may  be  a  special  occupant  of  an  equitable  estate  £***  \\[ 

r  autre  vie  (a).     1437. 

►y  the  common  law,  where  an  estate  in  corporeal  here-  where 

*  *  a  common 

ments  of  freehold  tenure  was  granted  to  a  person  jyjjgj1** 
bout  mentioning  his  heirs,  executors,  or  administra-  Jj££S. 
)  for  the  life  of  another,  if  the  grantee  died  during  the 
ime  of  the  cestui  que  vie,  he  who  first  entered  might 
Tilly  retain  possession,  so  long  as  cestui  que  vie  lived, 
•ight  of  common  occupancy  (6).  But,  if  an  estate  pour 
e  vie,  in  corporeal  hereditaments  of  freehold  tenure, 
e  granted  to  a  person,  without  naming  his  heirs,  execu- 
,  or  administrators,  and  the  grantee  assigned  to  a  person 
his  heirs,  the  title  by  common  occupancy  was  pre- 
led  (c).   And  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  Eimctmeuu 

v   y  J  '  7  on  the 

2,  it  was  enacted,  "  that  any  estate  pour  autre  vie  shall  »ubJ«*. 
levisable  by  a  will  in  writing  signed  by  the  party  so 
sing  the  same,  or  by  some  other  person  in  his  presence 
by  his  express  directions,  attested,  and  subscribed  in 
presence  of  the  devisor  by  three  or  more  witnesses. 
L  if  no  such  devise  thereof  be  made,  the  same  shall  bo 
•geable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
eason  of  a  special  occupancy,  as  assets  by  descent,  as 
Gise  of  lands  in  fee  simple  :  and  in  case  there  shall  be 
special  occupant  thereof,  it  shall  go  to  the  executors  or 
linistrators  of  the  party  that  had  the  estate  thereof  by 
le  of  the  grant,  and  shall  be  assets  in  their  hands.9'  By 
14  Geo.  2,  c.  20,  s.  9,  estates  pour  autre  vie  of  which 
e  was  no  special  occupant,  and  which  had  not  been 
sed  according  to  the  Statute  of  Frauds,  were  directed 
be  applied  and  distributed  in  the  same  manner  as  the 
onal  estate  of  the  testator  or  intestate9'  (d).    These 

Reynolds  v.  Wright,  29  Beav.  (c)  Burton,  §  731. 

(i)  Burton,  §  1417  ;  Co.  Litt.  41 
2  Bl.  Com.  258,  260;  Co.  Litt.      b  (6). 
Burton,  §  730,  733. 
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enactments  are  repealed  by  the  stat.  1  Vict,  c.  26,  s.  2 ;  bat 
by  s.  3,  it  is  enacted,  that  the  power  of  testamentary  dis- 
position thereby  given  shall  extend  "  to  estates  poor  autre 
vie,  whether  there  shall  or  shall  not  be  any  special  occu- 
pant thereof,  and  whether  the  same  shall  be  freehold, 
customary  freehold,  tenant  right,  customary,  or  copyhold, 
or  of  any  other  tenure,  and  whether  the  same  shall  be 
a  corporeal  or  an  incorporeal  hereditament/9  And  by  s.  6, 
it  is  enacted,  "  that  if  no  disposition  by  will  shall  be 
made  of  any  estate  pour  autre  vie  of  a  freehold  nature,  the 
same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it 
shall  come  to  him  by  reason  of  special  occupancy,  as  assets 
by  descent,  as  in  the  case  of  freehold  land  in  fee  simple ; 
and  in^case  there  shall  be  no  special  occupant  of  any  estate 
pour  autre  vie,  whether  freehold  or  customary  freehold, 
tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  a  corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant :  and  if  the 
same  shall  come  to  the  executor  or  administrator  either  by 
reason  of  a  special  occupancy  or  by  virtue  of  this  Act,  it 
shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and 
distributed  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate  "  (a).  But  by  s.  34,  it  is  enacted,  "  that 
this  Act  shall  not  extend  to  any  estate  pour  autre  vie  of  any 
person  who  shall  die  before  the  1st  day  of  January,  1838." 
1438. 
KftUtepour       There  could  be  no  common  occupancy  of  copyholds; 

autre  vie  in  i  i 

copyholds;    because  the  freehold  is  in  the  lord  ;  and  therefore  by  the 

death  of  the  grantee  pour  autre  vie,  though  in  the  lifetime 

and  in  lands  0f  the  cestui  que  vie,  the  estate  ceased  (b).    And  there 

held  in  *  '  v   ' 

trwt ;         could  be  no  occupancy  of  an  estate  held  in  trust,  because 

(<*)  See  Reynold*  v.   Wright,  2      2  Jarm.  &  Byth.  by  Sweet,  201 ; 
Beav.  100.  Co.  Litt.  41  b,  n.  3. 

(&)  1  Cruise  T.  10,  c.  2,  §  24, 25  ; 
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the  trustee  is  in  possession  (a).     And  by  the  common  law  titlknV. 
there   could   be    no    common    occupancy   of  incorporeal  ^^ 
hereditaments,  because,  with  respect  to  them,  there  could  h^SSS^*1 
be  no  actual  entry   made  or  corporeal   seisin  had   (6). 
1439. 

There  is  now  no  case  in  which  common  occupancy  can  common 
arise.  When  a  tenant  dies  intestate  and  no  other  owner  is  bMoe»*«i- 
to  be  found  in  the  common  course  of  descent,  there  the  law 
vests  the  ownership  in  the  Crown  or  in  the  subordinate 
lord  of  the  fee  by  escheat  (c).  And  so  in  the  case  of 
lands  newly  created,  the  law  assigns  them  an  immediate 
owner  (d).     1440. 

[With  reference  to  tenants  pour  autre  vie,  it  should  be  Vfct.c?3846 
remembered,  that  by  virtue  of  stat.  45  &  46  Vict  c.  38,  Tmf  'settled 
s.  58  (Appendix),  a  tenant  pour  autre  vie  of  settled  land,  1882. 

1  •  •  1  11        1  O  /»  l»/»      P°wer8°' 

when  in  possession,  has  all  the  powers  of  a  tenant  for  lite  tenant  pour 

1  *  autre  vie. 

under  that  Act]     1440a. 

00  Sec  Penny  v.  Allen,  7  D.  M.  n.  3,  388  a  ;  3  Cruise  T.  28,  c.  2,  § 

k  G.  422—4.  4,  5. 

(A)  See  2  Bl.  Com.  2«0  ;  1  Sugd.  (r)  2  Bl.  Com.  261. 

Tow.   235  n  ;    Co.    Litt.   41    b  k  (d)  Sec  next  title. 
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TITLE  IV. 

OF  ALLUVION   AND   DERELICTION. 

TrnViv'  IF  an  ^B-n^  arises  in  the  middle  of  a  river,  and  the  soil 
of  the  river  belongs  equally  to  the  owners  of  the  opposite 
shores,  the  island  belongs  in  common  to  them.  But  if  it 
is  nearer  to  one  bank  than  to  the  other,  it  belongs  exclu- 
sively to  the  proprietor  of  the  nearest  shore.  And  if  the 
whole  soil  of  the  river  is  the  freehold  of  any  one  person,  as 
it  must  be  whenever  a  several  piscary  is  claimed,  the  eyots 
or  little  islands  that  arise  in  any  part  of  the  river  belong  to 
him  (a).     1441. 

As  to  lands  gained  from  the  sea,  either  by  alluvion,  by 
the  washing  up  of  sand  and  earth,  or  by  dereliction,  as 
when  the  sea  shrinks  back  below  the  usual  watermark,  in 
these  cases,  if  the  alluvion  or  dereliction  is  sudden  and 
considerable,  it  belongs  to  the  Crown  ;  but  if  otherwise,  it 
belongs  to  the  owner  of  the  land  adjoining  ;  for  de  minimis 
non  curat  lex  ;  and  besides,  these  owners  are  often  losers 
by  the  breaking  in  of  the  sea,  or  at  charges  to  keep  it 
out  (6).     1442. 

If  a  river,  running  between  two  lordships,  by  degrees 
gains  upon  the  one,  and  thereby  leaves  the  other  dry,  the 
owner  who  thus  imperceptibly  loses  his  ground  has  no 
remedy.  But  if  the  course  of  the  river  is  changed  by 
a  sudden  and  violent  flood,  or  other  hasty  means,  and 
thereby  a  man  loses  his  ground,  he  shall  have  what  the 
river  has  left  in  any  other  place,  as  a  recompense  for  this 
sudden  loss  (c).     1443. 

(«/)  2  Bl.  Com.  261.  (<?)  Ibid. 

(b)  Ibid. 
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TITLE  V. 

OF   PRESCRIPTION. 

Prescription  is  a  title  to  an  incorporeal  hereditament  by  |£5£y!' 
mere  usage,  on  the  part  of  a  particular  person  and  his  j^"^,,  ~ 
ancestors,  or  those  whose   estate  he  has,  or  on  the  part 
of  a  body  politic  and  its  predecessors  (a).     It  is  rather 
an  evidence  of  a  former  acquisition,  than  an  acquisition 
de  novo  (b).    1444. 

The  distinction  between  custom  and  prescription  is  this  :  2JjJJ2ml<m 
custom  is  properly  a  usage  annexed   to   localities  ;  pre-  ^J^S?,^*1 
scription  is  a  usage  annexed  to  a  particular  person,  and  tion' 
those  under  whom  he  claims,  or  to  a  body  politic  and  its 
predecessors  (c).    1445. 

A  custom  or  prescription  must  be  certain  and  reason-  J^J^S^ 
able  (d).    And  hence  a  custom  or  prescription  that  mining  "JJJi^and 

•    i.  i_  «j  .      •    •  j.i        /•  j    j»  r  reasonable. 

rights  may  be  exercised  so  as  to  injure  the  foundations  ot 
dwelling-houses,  without  compensation,  is  unreasonable 
and  bad  (e).  And  so  is  a  claim  by  custom  or  prescrip- 
tion to  carry  away  the  soil  of  another,  without  limit, 
to  the  destruction  of  his  inheritance,  by  working  stone 
quarries  (/).  But  a  custom  for  the  inhabitants  of  a  parish 
to  enter  upon  certain  land  (whether  it  is  a  village  green  or 
a  common,  or  a  private  close)  and  erect  a  maypole  thereon, 
and  dance  round  and  about  it,  and  otherwise  enjoy  on  the 
land  any  lawful  and  innocent  recreation  at  any  times  in 
the  year,  is  good  (g).     1446. 

(a)  2B1.  Com.  263, 264  ;  Co.  Litt.  (#*)  Hilton  v.  Earl  GrattriUr.  4 

113  b  ;  3  Cruise  T.  31,  c.  1,  §  5,  6.  Beav.  130  ;   Cr.  k  Phil.  283  :  R  Ad. 

8  ;  Omit  able  v.  NichoUon,  14  C.  B.  &  E.  (N.  S.)  701. 

(N.  8.)  2S0.  (/)  Att.'Gen.  v.  Afathvi*.  4  K. 

(&)  2  Bl.  Com.  266.  &  J.  579. 

(o)  Co.  Litt.  113  b;  2  Bl.  Com.  O)  Hall  v.  Nottingham,  L.  R.  1 

263  ;  3  Cruise  T.  31,  c,  1,  §  7.  Ex.  D.  1. 

(rf)  3  Cruise  T.  31,  c.  1,  §  28. 
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OF   PRESCRIPTION. 


Pabt  III. 
Title  V. 

What  may 
be  claimed 
by  custom 
or  by  pre- 
acriptton. 


An  easement  may  be  claimed  by  custom  ;  but  a  profit 
h  prendre  in  alieno  solo  cannot  be  claimed  by  custom.  No 
common  or  profit  k  prendre  can  be  claimed  by  custom, 
except  in  the  single  case  of  copyholders  within  the  manor 
in  which  they  hold  lands  and  tenements.  A  right  claimed 
by  the  inhabitants  of  a  parish  to  cut  wood  growing  on  a 
common  belonging  to  the  lord  of  the  manor,  for  use  as 
fuel  in  their  own  houses,  is  such  a  right,  and  therefore 
cannot  exist  by  custom,  or  prescription,  or  grant,  unless 
it  be  a  Crown  grant  which  incorporates  the  inhabitants 
Such  a  Crown  grant  will  not  be  presumed  from  proof  of 
user  by  the  inhabitants,  where  the  tenants  of  the  manor 
have  exercised  inconsistent  rights,  founded  on  an  assertion 
of  entire  control  over  the  underwood  (a).     1447. 

A  prescription  cannot  be  for  a  corporeal  hereditament  (//). 
Thus,  a  right  to  a  stratum  of  coal,  lying  under  a  certain 
close,  that  is,  the  right  to  the  stratum  itself,  is  a  right  to 
land,  and  cannot  be  claimed  by  prescription.  But  a  right 
of  getting  coal,  sand,  gravel,  etc.,  in  another  man's  land 
may  be  claimed  by  prescription  (c).  A  prescription  cannot 
be  for  a  thing  which  could  never  be  raised  by  a  grant,  such 
as  a  tax  or  toll  upon  strangers ;  for  the  law  allows  prescrip- 
tion only  in  supply  of  the  loss  of  a  grant,  and  therefore 
every  prescription  presupposes  a  grant  to  have  existed  (d). 
Nor  can  a  man  prescribe  for  what  cannot  be  had  without 
matter  of  record  ;  such  as  felon's  goods  (e).  Nor,  if  a  man 
prescribes  in  a  que  estate,  that  is,  in  himself  and  those 
whose  estate  he  holds,  can  he  claim  anything  but  such 
things  as  are  incident,  appendant,  and  appurtenant  to  the 


(a)  Constable  v.  Nicholson,  14 
C.  B.  (N.  S.)  230  ;  Chilton  t.  Carp, 
of  London,  L.  R.  7  Ch.  D.  785 ; 
Lord  Rivers  v.  Adams,  L.  R.  3 
Ex.  D.  361,  3f>4. 

(J)  2  BL  Com.  264  :  S  Cruise  T. 
31,  c.  1.  §  fi. 


(<?)  14  'ilkinson  v.  Proud,  1 1  M .  Ac 
W.  33  ;  Constable  v.  Nicholson,  14 
C.  B.  (N.  S.)  320. 

(rf)  2  Bl.  Com.  265  ;  3  Cruise  T. 
31,  c.  1,  §11. 

O)  Co.  Litt.  114  a,  b ;  2  Bl.  Com. 
265  ;  3  Cruise  T.  31,  c.  1,  $  10. 
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itate  ;  as  an  advowson  appendant,  or  a  common  appur-  ^m^v.' 
nant  (a).  And  a  person  cannot  prescribe  for  anything 
i  a  que  estate  that  lies  in  grant,  and  cannot  pass  without 
sed  or  fine ;  but  he  may  prescribe  in  him  and  his 
icestors,  because  he  comes  in  by  descent  without  any 
anveyance  (/>).     1448. 

A  prescription  in  a  que  estate  must  always  have  been  I"|j{mil* 
id  in  the  tenant  of  the  fee,  as  it  was  a  contradiction  that  JJJdJ^,^ 

person   having    a   limited    interest   which    commences  ** Uid* 
ithin  the  remembrance  of  man,  should  prescribe.    Hence, 

copyholder  must  prescribe  under  cover  of  his  lord's 
state,  and  a  tenant  for  life,  under  cover  of  the  tenant  in 
je  simple  (e).     1449. 

By  the  old  law,  where  there  was  any  proof  of  the  com-  Proof  of 

oommenoe- 

lenoement  or  origin  of  a  right  since  the  time  of  Richard  I.,  mentor 
;  could  not  be  claimed  by  prescription  (d),  although  where 

title  was  once  gained  by  prescription,  it  was  not  lost  by 
ny  interruption  of  the  enjoyment  of  it  for  ten  or  twenty 
ears  (e).    1460. 

By   the   stai    2   &   3    Will.   4,   c.  71,  intituled,   "Ancuinwto 

....  ...  .      right  of 

Let   for   shortening  the  time   of  prescription  in  certain  common 
ases,"    "  no   claim  which   may  be  lawfully  made  at  the  J^JJJ^ 
ommon   law,   by   custom,  prescription,  or  grant,  to  any  S^jJa 
ight  of  common  or  other  profit  or  benefit  to  be  taken  and  J^Ti^njoy- 
nioved  from  or  upon  any  land  of  our  Sovereign  Lord  the  showing  the 

ill*  oommenoe- 

Cing,  his  heirs  or  successors,  or  any  land  being  parcel  of  roei,t- 
he  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or 
>f  any  ecclesiastical  or  lay  person,  or  body  corporate,  except 
uch  matters  and  things  as  are  herein  specially  provided 
or,  and  except  tithes,  rent,  and  services,  shall,  where  such 
ight,  profit,  or  benefit  shall  have  been  actually  taken  and 


(<i)  2  Bl.  Com.  266  ;    3    Cruise  (<?)  2  BL  Com.  265  ;  3  Cruise  T. 

'.  31,  c.  1,  §  18.  31,  c.  1,  §  9. 

(*)  Co.  Litt,  121  a  3  ;  Cruise  T.  (<*)  3  Cruise  T.  81,  o.  1,  §  23. 

1,  c.  1,  f  19.  (<0  3  Cruise  T.  31,  v..  1.  $  25. 
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Part  III. 
Title  V. 


After  sixty 
yean'  enjoy 
ment  the 
right  to  be 
absolute, 
unless  had 
by  consent 
or  agree- 
ment. 


In  claims  of 
right  of 
way  or 
other  ease- 
ment,  the 
periods 
to  be  twenty 
yearn  and 
forty  yearn. 


enjoyed  by  any  person  claiming  right  thereto  without 
interruption  for  the  full  period  of  thirty  years,  be  defeated 
or  destroyed  by  showing  only  that  such  right,  profit,  or 
benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such 
period  of  thirty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable 
to  be  defeated  ;  and  when  such  right,  profit,  or  benefit 
shall  have  been  so  taken  and  enjoyed  as  aforesaid  for  the 
full  period  of  sixty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  taken  and  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or 
writing."     1461. 

In  order  to  establish  a  right  under  the  Prescription  Act, 
it  is  only  necessary  to  show  that  the  benefit  claimed  has 
been  actually  enjoyed  by  the  claimant  for  the  requisite 
period,  not  by  permission,  but  as  of  right,  that  is  to  say,  as 
a  thing  which  he  was  entitled  to  do  under  some  right  or 
other,  and  that  the  right  so  claimed  is  one  which  could 
have  legal  origin  by  custom,  prescription,  or  grant;  and 
it  is  immaterial  on  what  ground  the  claimant  rested  his 
right  (a).     1461a. 

By  s.  2  "  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant,  to  any  way 
or  other  easement,  or  to  any  watercourse,  or  the  use  of  any 
water  to  be  enjoyed  or  derived  upon,  over  or  from  any  land 
or  water  of  our  said  Lord  the  King,  his  heirs  or  successors, 
or  being  parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy 
of  Cornwall,  or  being  the  property  of  any  ecclesiastical  or 
lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  showing  only  that  such 

(a)  Earl  De  La  Warr  v.  Mile*,  L.  R.  17  Ch.  D.  (Ap.)  686. 
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y  or  other  matter  was  first  enjoyed  at  any  time  prior  to    TmVv.' 

th  period  of  twenty  years,  but  nevertheless  such  claim 

y  be  defeated  in  any  other  way  by  which  the  same  is 

>v  liable  to  be  defeated  ;  and  where  such  way  or  other 

tter  as  herein  last  before  mentioned  shall  have  been  so 

oyed  as  aforesaid  for  the  full  period  of  forty  years,  the 

ht  thereto    shall  be  deemed  absolute  and  indefeasible, 

less  it  shall  appear  that  the  same  was  enjoyed  by  some 

went  or  agreement  expressly  given  or  made  for  that 

•pose  by  deed  or  writing."    1462. 

By  s.  3,  "  when  the  access  and  use  of  light  to  and  for  any  cuim  to  the 

.         7  °  J   two  of  light 

elling-house,   workshop,  or  other   building   shall   have  JJjJjjJJ1 for 
m   actually  enjoyed    therewith  for   the   full   period   of  JSSbiSf0* 
enty  years  without  interruption,  the  right  thereto  shall  SJown  to 
deemed  absolute  and  indefeasible,  any  local  usage  or  by  consent. 
stom  to  the  contrary  notwithstanding,   unless  it   shall 
pear  that  the   same  was  enjoyed  by  some  consent  or 
reement  expressly  made  or  given  for  that  purpose  by 
3d  or  writing  "  (a).     1453. 
Bv  s.  4,  "  each  of  the  respective  periods  of  years  herein  Before- 

•  >  i  i  J  mentioned 

fore   mentioned  shall  be  deemed  and  taken  to  be  the  1^^^ 
riod  next  before  some  suit  or  action  wherein  the  claim  or  befonnStB 
itter  to  which  such  period  may  relate  shall  have  been  or  which  auch 

lieriods 

ill  be  brought  into  question  ;  and  no  act  or  other  matter  relate. 
ill  l>e  deemed  to  be  an  interruption,  within  the  meaning  whatuhaii 

r  7  "be  deemed 

this  statute,  unless  the  same  shall  have  been  or  shall  S>£lterrui>" 
submitted  to  or  acquiesced  in  for  one  year  after  the 
rty  interrupted    shall   have   had   or   shall  have   notice 
sreof,  and  of  the  person  making  or  authorising  the  same 
be  made."     1454. 
By  s.  6.  "  in  the  several  cases  mentioned  in  and  provided  Restriction 

J  '  *  oftbepre- 

•  by  this  Act,  no  presumption  shall  be  allowed  or  made  S^owii" 
favour  or  support  of  any  claim,  upon  proof  of  the  exercise  JSSSE?* 

z)    Sec  Tapling  v.  Jones,  11  H.  L.  Cas.  290 ;    Glover  v.   Coleman, 
EL  10  C.  P.  106. 
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Tmjsv1'  or  enj°ym©nt  of  the  right  or  matter  claimed  for  any  less 
.     ;  period  of  time  or  number  of  years  than  for  such  period  or 

heroin  pro-     *■  j  r 

vided  for.     number  mentioned  in  this  Act  as  may  be  applicable  to  the 

case  and  to  the  nature  of  the  claim/'    1455. 
what  time        By  s.  7,  it  is  provided,  "  that  the  time  during  which  any 

to  be  ex- 
cluded iii      person  otherwise  capable  of  resisting  any  claim  to  any  of 

computing      *  *  °         *  ^ 

the  terms  of  the  matters  before  mentioned  shall  have  been  or  shall  be  an 

thirty  and 

ye»»!y  infant,  idiot,  non  compos  mentis,  femme  covert,  or  tenant 
for  life,  or  during  which  any  action  or  suit  shall  have 
been  pending,  and  which  shall  have  been  diligently  pro- 
secuted, until  abated  by  the  death  of  any  party  or  parties 
thereto,  shall  be  excluded  in  the  computation  of  the  periods 
herein  before  mentioned,  except  only  in  cases  where  the 
right  or  claim  is  hereby  declared  to  be  absolute  and  inde- 
feasible." 1466. 
what  tail*  By  s.  8,  it  is  further  provided,  "  that  when  any  land  or 
oomputiL  Wftter  upon,  over,  or  from  which  any  such  way  or  other 
fwtyyean!  convenient  watercourse  or  use  of  water  shall  have  been  or 
shall  be  enjoyed  or  derived  hath  been  or  shall  bo  held 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the  time  of 
the  enjoyment  of  any  such  way  or  other  matter  as  herein 
last  before  mentioned,  during  the  continuance  of  such  term, 
shall  be  excluded  in  the  computation  of  the  said  period  of 
forty  years,  in  case  the  claim  shall  within  three  years  next 
after  the  end  or  sooner  determination  of  such  term  be 
resisted  by  any  person  entitled  to  any  reversion  expectant 
on  the  determination  thereof."  1457. 
Title  to  Title  to  the  access  of  light  may  be  made  by  proof  of 

wS^mt1  e^J°ymen^  from  time  immemorial,  independently  of  the 
stat.  2  &  3  Will.  4,  c.  71 ;  for  the  statute  does  not  take 
away  any  of  the  modes   of  claiming  easements   which 
existed  before  the  Act  (a).    1458. 
Wt,y.in  A  prescription  may  be  lost  by  neglecting  to  claim  or 

(a)  Aynsley  v.  Glover,  L.  R.  10  Ch.  Ap.  283. 
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exercise  it  for  a  great  number  of  years  (a).     It  may  also  be    t*^1"; 
lost  by  unity  of  possession  of  as  high  and  perdurable  estate  whichR 
in  the  thing  claimed,  and  in  the  land  out  of  which  it  is  EJTjfiJJ 
claimed  by  such  prescription  ;  because  that  is  an  interrup- 
tion in  the  right  (l>).      And  where  the  subject-matter  of  a 
prescription  is  destroyed,  the   prescription  is  lost  ;   as  if 
the   repair   of  a  castle  is  claimed  by  a  prescription,  and 
the  castle  is  destroyed,  the  prescription  is  gone.      But  an 
alteration  in  the  quality  of  the  thing  to  which  a  prescrip- 
tion is  annexed  will  destroy  the  prescription  :  so  that  if  a 
person  prescribes  in  a  modus  decimandi  for  the  tithes  of  a 
park,  and  the  park  is  disparked,  yet  the  prescription  con- 
tinues ;  for  it  is  annexed  to  the  land  (c).     1459. 

(a)  3  Cruise  T.  31,  c.  1,  §  41.  Litt.  114  b. 

(b)  3  Cruise  T.  31,  c.  1,  §  35  ;  Co.         (<•)  3  Cruiflc  T.  31,  c.  1,  §  36,  37. 
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TITLE  VI. 


OF   ADVERSE    POSSESSION   AND   THE   OPERATION   OF    THE 

STATUTES   OF   LIMITATION. 


CHAPTER  I. 

OF  ADVERSE    POSSESSION    AND    ITS    CONSEQUENCES,   UNDER 

THE  OLD   LAW. 

/mjhVi.  Adverse  possession  was  obtained  in  five  ways  : — 

Adveiw,  1.    By   abatement,   which   is   a   wrongful   entry  by  a 

ESTX"1'    stranger,  on  the  death  of  a  person  seised  of  an  inheritance, 

1.  By  abate,  before  the  heir  or  devisee  enters  (a).     1460. 

ment.  ^  g^  jjjj^gjoj^  one  sense  of  which  is  a  wrongful  entry 

truaion-  by  a  stranger,  after  the  determination  of  a  particular  estate 
of  freehold,  before  the  remainderman  or  reversioner  enters ; 
while  in  another  sense  it  signifies  an  entry  upon  the  de- 
mesnes of  the  Crown,  and  taking  of  the  profits  thereof  (/>). 
1461. 

MiauL*18*  3.  By  disseisin,  which  is  the  wrongful  putting  out  of  him 
who  is  seised  of  the  freehold  in  actual  possession.  Dis- 
seisins of  incorporeal  hereditaments  are  only  at  the  election 
of  the  party  injured,  who,  for  the  sake  of  more  easily  try- 
ing the  right,  chooses  to  suppose  himself  disseised  ;  for,  as 
there  can  be  no  actual  dispossession,  there  cannot  be  a 
compulsory  disseisin  of  any  incorporeal  hereditaments. 
Hence,  where  a  person  has  been  once  seised  or  possessed 
of  a  rent  he  cannot  afterwards  be  disseised  or  dispossessed 
of  it,  except  at  his  election  (c).     1462. 

(a)  Co.  Litt  277  a.  (r)  3  Cruise  T.  2S,  c.  2.  §  28—30. 

(b)  Co.  Litt.  277  a. 
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A  disseisor  acquires  by  the  disseisin  a  tortious  fee  simple,  Tf  J"^^ 
ilthougb  he  claim  a  less  estate  ;  it  being  a  rule  that  a  dis-        : 
eisor  cannot  qualify  his  own  wrong  (a).     1463. 

4.  By  discontinuance,  which,  as  it  existed  in  more  modern  4.  bj<h«»ii- 

.  .....      tinuaiioe. 

imes,  was  a  divestment  of  an  estate  tail  in  things  lying  in 
ivery,  and  of  the  estates  in  remainder  or  reversion,  and  a 
urning  of  them  into  rights  of  action,  by  a  feoffment  in  fee, 
n  tail,  or  for  the  life  of  the  feoffee  or  another  person  by  a 
enant  in  tail  in  possession,  or  a  fine  by  him  without  pro- 
clamations, or  a  voidable  recovery  by  him  (b).  To  make  a 
liscontinuance,  the  conveyance  must  be  of  such  an  estate 
is,  in  its  original  creation,  might  by  possibility  endure 
>evond  the  life  of  the  tenant  in  tail.  When  the  estate  so 
jreated  was  at  an  end,  the  discontinuance  was  at  an  end  (c). 
\n  estate  tail  could  not  be  discontinued,  unless  the  re- 
mainder or  reversion  were  also  discontinued,  which  they 
lould  not  be  if  vested  in  the  Crown  (d).     1464. 

A  discontinuance  cannot  now  arise,  in  consequence  of 
he  abolition  of  fines  and  recoveries  by  the  stat.  3  &  4 
RTill.  4,  c.  74,  and  the  abolition  of  the  effect  of  warranties 
which  sometimes  worked  a  discontinuance)  (e)  by  s.  14 
>f  that  Act,  and  the  abolition  of  the  tortious  operation  of 
eoffments  by  the  stat.  7  &  8  Vict.  c.  76,  s.  7,  and  8  &  9 
7ict.  c.  136,  s.  4,  and  in  consequence  of  s.  39  of  the  stat. 
>  &  4  Will.  4,  c.  27,  which  provides  that  no  discontinuance 
lappening  after  December  31st,  1833,  shall  defeat  any 
ight  of  entry.     1466. 

5.  By  deforcement.     This,  in  its  most  extensive  sense,  s.  By  <ie- 

-j  forooment 

ignifies  the  holding  of  any  lands  or  tenements  to  which 

(a)  Co.  Litt.  296  b,  n.  1 ;  see  also  on  the  Operation  of  Fines  ami  Re- 

80  b,  n.  7,  297  a,  n.  (1).  coveries. 

(A)  See  3  Bl.Com.  171  ;  and  Co.  (<?)  Co.  Litt.  333  a,  n.  1 ;  Litt. 

itt.  lib.  3,  c.  11,  particularly  325,  s.  630. 

b,  326  b,  327  a  b,  332  a,  n.  1,  (rf)  Co.  Litt.  335  a. 

36  a,  347  b  ;  Andernon  v.  Ander-  (/')  Co.  Litt.  339  a,  330  a,n.  (1). 
m,  30  Beav.  209 ;  and  see  infra 
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t^ch"'   another  person  has  a  right ;  so  that  it  includes  as  well  an 

abatement,  an  intrusion,  or  a  disseisin,  as  any  other  species 

of  wrong  whatsoever,  whereby  the  rightful  owner  is  kept 
out  of  possession.     But,  as  contra-distinguished  from  the 
former,  it  is  such  a  detainer  of  the  freehold  from  the  person 
who  had  the  right  of  property  but  never  had  any  possession 
under  that  right,  as  is  not  an  abatement,  intrusion,  dis- 
seisin, or  discontinuance :  as  where  escheated  lands  were 
withheld  from  the  lord  ;  or  where  two  persons,  as  copar- 
ceners, have  the  same  title  to  lands,  and  one  of  them  enters 
and  keeps  out  the  other  ;  or  where  a  man  seised  of  land* 
covenants  to  convey  them   to   another,  and  neglects  or 
refuses  to  do  so,  and  continues  possession  against  him  (a). 
1466. 
Encroach-         Encroachments    from  waste   land  are  a  species  of  dis- 
seisin, and,  like  other  acquisitions  by  wrong,  carry  the  fee, 
and  descend  to  the  heir  of  the  wrong-doer,  or,  if  made  by  a 
tenant  for  life  or  years,  enure  to  the  benefit  of  the  landlord, 
even  though  they  be  separated  by  a  road  or  a  stream,  or  a 
narrow  strip  of  land,  from  the  land  leased  (/>).     They  de- 
pend on  adverse  possession,  and  the  right  of  entry  both  of 
the  lord  and  commoners  is  barred  by  [twelve  (formerly 
twenty)]  years'  possession  (c).     1467. 

If  a  copyhold  tenant  makes  an  encroachment  upon  the 
waste  of  a  manor,  in  which  there  is  a  custom  of  granting 
portions  of  the  waste  as  copyhold,  such  encroachment 
becomes  by  adverse  possession,  under  the  Statutes  of 
Limitation,  a  copyhold  and  not  a  freehold  accretion  to 
the  original  holding  (</).     1467a. 

(tf)  1  Cruise  T.  1,  §27,29;  3  Bl.  17  Ad.  &  E.  (N.  S.)  373;  Earl  of 

Com.  174  ;  Co.  Litt.  277  a,  331  b.  Littornc  v.  Daric*,  L.  R.  1  V.  1\ 

and  n.  (1).  269. 

(ft)  1  Jarm.  &  Byth.  by  Sweet.  78;  (r)  1  Jarm.&Byth.  by  Sweet.  77. 

Doe  d.  Lloyd  v.  Jont*,  15  M.  &  W.  78  :  Sugd.  Concise  View,  274  ;  stat. 

580  :  Andrew*  v.  Haile*,  2  E.  k  B.  37  &38  Vict.  c.  57. s.  l.in  Apjiendix. 

349  ;  Doe  a.  Croft  v.  Tidhvry.  14  C.  (</)  Art.- General  v.  Timlin*.  L. 

B.  304  ;  Doed.  Baddeley  v.  Maxtcy,  R.  5  Ch.  D.  750. 
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No  person  can  be  disseised  of  an  undivided  part  of  his  j^ciiVi. 
dstate  (a).     And  a  disseisin  of  the  tenant  for  life  is  a  dis-  Partial 
seisin  of  all  those  in  remainder  or  reversion,  and  converts  duweunn* 
their  estate  to  a  right  of  entry  ;  for  a  disseisin,  unless  the 
daim   is  limited  to   a  particular   estate   which  exists,  is 
ilways  in  fee  or  of  the  fee  (&).     1468. 

Before  the  stat.  3  &  4  Will.  4,  c.  27,  the  possession  of  PoM«ion  of 

1  coparceners, 

3ne  coparcener  was  the  possession  of  the  other,  and  thejoint 

r  *  7  tenants,  and 

miry  of  one  coparcener  generally  was  accounted  in  law  j£J5J£onin 
the  entry  of  both,  and  no  divesting  of  the  moiety  of  the 
other  (c).  And  ordinarily  the  possession  and  seisin  of  one 
tenant  in  common  was  the  possession  and  seisin  of  the 
other  (d).  But  thirty-six  years'  sole  and  uninterrupted 
possession  by  one  tenant  in  common,  without  any  account 
or  demand  made,  or  claim  set  up  by  his  companion,  was 
held  a  sufficient  ground  for  a  jury  to  presume  an  actual 
ouster  of  the  co-tenant  (e).     1469. 

The  entry  of  a  younger  brother  was  not  an  abatement,  SJSLSImof 
but  his  possession  was  deemed  to  be  that  of  the  elder  (/).  bn,thefeT 
1470. 

By  the  old  law,  the  effect  of  a  disseisin,  per  se,  was  Effect  of 

J  t  7    r  7  abatement, 

simply  to  divest  the  estate  of  the  rightful  owner  in  such  a  *«*■«*;»»», 
manner  as  to  take  away  the  actual  seisin,  or  seisin  in  deed,  ai^"^.™' 
or  possession,  and  convert  the  estate,  from  an  estate  in  pos-  mint!* 
session,  and  clothed  with  the  actual  seisin,  into  an  estate 
vested  in  interest  or  right  only,  and  clothed  with  a  con- 
structive seisin  or  seisin  in  law,  or  into  a  right  of  entry,  as 
it  was  called.   This  effect  might  be  removed,  and  the  actual 
seisin  and  possession  restored,  by  an  entry  or  by  a  claim 
upon  or  near  the  land,  in  the  presence  of  witnesses,  made 
once  in  the  space  of  every  year  and  a  day,  and  thence 


(«)  Bnrton,  §  396.  Com.  188. 

(ft)  2  Pre*.  Shcp.  T.  325  ;  Watk.  (rf)  2  Cruise  T.  20,  §  14. 

Conv.  3rd  ed.  by  Prest.  74.  (/•)  2  Cruiwe  T.  2D,  §  17. 

(<?)  2  Cruise  T.  19,  §  7  :  2  HI.  (/)  1  Cruise  T.  1,  §  2*. 
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tVch"'    c^kd  a  continual  claim,  followed  by  an  action  within  a 
year  after  such  entry  or  claim.     In  the  case  of  an  abate- 
ment or  intrusion,  the  rightful  owner,  that  is,  the  heir, 
remainderman,  or  reversioner,  has  but  a  constructive  seisin 
or  seisin  in  law  prior  to  and  at  the  time  of  the  abatement 
or  intrusion,  and  the  effect  of  the  abatement  or  intrusion  is 
to  give  an  adverse  possession  to  the  abator  or  intruder,  so 
as  to  drive  the  rightful  owner  to  have  recourse  to  his  right 
of  entry  or  claim  and  action,  as  in  the  case  of  a  disseisin. 
But  if,  in  the  case  of  lands  of  freehold  tenure,  such  entry 
or  claim  was  not   made,  and    the   land  was   suffered   to 
descend  immediately  to  the  heir  of  the  abator,  intruder,  or 
disseisor  (without   dower  or  curtesy  interposed),  and  the 
rightful  owner  was  under  no  disability,  such  as  infancy, 
coverture,  unsoundness  of  mind,  imprisonment,  or  absence 
beyond  the  seas,  and,  in  the  case  of  disseisin,  five  years  of 
peaceable  possession  by  the  disseisor  himself  followed  the 
wrongful  act,  this  descent  cast  (as  it  was  termed),  "tolled." 
or  took  away  the  right  of  entry  from  the  rightful  owner, 
and  his  estate  was  then  divested  even  of  the  constructive 
seisin  or  seisin  in  law,  and  converted  into  a  mere  right  of 
action  ;  but  the  rightful  owner  still  retained  the  true  right 
of  possession,  as  well  as  the  right  of  property  or  ownership, 
though  the  heir  of  the  abator,  intruder,  or  disseisor  had 
an  apparent  right  of  possession  and  the  actual  ownership, 
until  the  result  of  an  action  deciding  that  the  property  or 
ownership  was  in  the  rightful  owner.     If  no  such  entry  or 
continual  claim  was  made,  followed  by  an  action  within 
the  year,  the  lapse  of  a  period  of  twenty  years  after  the 
accrual  of  the  right  of  entry,  even  without  any  descent 
cast,  was  sufficient  to  convert  a  right  of  entry  into  a  right 
of  action,  but  the  rightful   owner  still  retained  the  true 
right  of  possession  as  well  as  the  right  of  ownership  or 
property,  though  the  abator,  intruder,  or  disseisor  had  an 
apparent   right  of  possession  and  the  actual  ownership, 
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ntil  the  result  of  an  action  deciding  that  it  was  in  the  Tp^RCHUi 
[ghtful  owner.  But  the  period  for  entry  did  not  begin  to 
an  till  all  prior  estates,  including  terms  of  years  and 
ther  chattel  interests,  were  out  of  the  way.  If  a  certain 
umber  of  years,  which  varied  from  thirty  to  fifty  years, 
ccording  to  the  kind  of  action  which  might  be  brought, 
rere  suffered  to  elapse  without  an  action,  the  right  of  pos- 
£ssion,  as  well  as  the  actual  possession,  was  lost,  and  there 
ben  remained  nothing  but  a  right  of  property,  or  a  mere 
ight  as  it  was  called,  as  distinguished  from  a  right  both  of 
roperty  and  of  possession.  And  if  sixty  years  were  sut- 
ured to  elapse  without  an  appropriate  action,  the  owner- 
hip  altogether  ceased  ;  the  law  no  longer  allowing  the 
ightful  owner  to  enforce  his  claim  (a).     1471. 

It  may  be  here  useful  to  remark,  that  the  being  con-  Meaning  of 
^  ...  .        tne  Purai,e 

erted  into  a  right  of  action,  as  distinguished  from  a  right  ^155*  *°a 

f  entry,  is  what  is  generally  meant  by  the  estate  being 

put  or  turned  to  a  right ; "  but  that  expression  sometimes 

ignifies  the  being  converted  into  a  right  of  entry,  and  at 

ther  times  into  a  mere  right  of  property,  which,  though 

ideed  a  right  of  action,  could  only  be  enforced  by  a  droi- 

nral,  and  not  by  a  possessory  action  (/>).     1472. 

The  remedy  by  entry  took  place  in  the  case  of  abate-  ^J£,eiltry 
lent,  intrusion,  and  disseisin  only.  Upon  a  discontinu- 
nce  or  deforcement  the  owner  of  the  estate  had  only  a 
ight  of  action  (c),  to  which  the  same  observations  are 
pplicable,  as  to  the  right  of  action  which  existed  in  the 
use  of  abatement,  intrusion,  and  disseisin.     1473. 

If  an  owner  of  freehold  iand  dies  intestate,  and  another 

(a)  Compare  2B1.  Com.  195—199;  Litt.  lib.  3,  c.  7  ;  Co.  Litt.  237  b. 

BL  Com.  168—9,  175—180,  190  ;  238  a,  n.  (1),  239  a,  u.  (1),  266  b, 

Cruise  T.  29,  c.  1,  §  3—12,  16,  n.  (1). 

r ;  1   Cruise  T.    1,   §  20—24  :   3  (ft)  See  Co.  Litt.  327  b,  332  b, 

*ph.480— 2;  Fearne.  286  &n.  (/')';  n.  (1)?  239  a,  n.  (1);  2  111.  Com. 

urton.  c.  1,  §  6,  particularly  g  363  197  ;  3  Steph.  Com.  480,  n.  («). 
377,  383,  411  ;  see  also  §  1310 ;  (<•)  3  BL  Com.  175. 

itt   b.  385—398,  402,    405;  Co. 


618 


OF   ADVERSE    POSSESSION,    ETC. 


r  •*chIi  Person  wrongfully  enters,  devises  it  to  others  and  dies,  and 
the  heiress  at  law  also  dies,  but  having  devised  to  another 
"  all  real  estate  (if  any)  of  which  she  might  die  seised,"  she 
did  not  become  seised  in  fact  or  in  law,  and  therefore  the 
property  did  not  pass  under  her  devise  (a).     1473a. 

u««n*  In  the  case  of  copyholds,  a  descent  does  not  strengthen 

rMit^tiie  ^e  rig^  arising  from  mere  possession,  by  taking  away 
Qof  copy.  the  entry  of  the  lnore  wor1fcv  claimant  (6).     1474. 


(<i)  lA'avh  v.  Jay*  L.  It.  t>  Ch.  I). 
49<»:  9('h.  D.  (Ap.)42. 


(h)  Burton,  §  1310. 
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CHAPTER  II. 

OF  THE   STATUTES  OF    LIMITATION  3  &  4   W.   4,    C.   27  (a), 

[and  37  &  38  Vict.  c.  57  (6).] 
[The  sections  of  stat.  3  &  4  Will.  4,  c.  27,  with  the  ex-   part  in. 

u  m  '  7  T.  6,  Ch.  2. 

ception  of  seven  which  are  repealed,  must  now  be  read 

and  construed  with  those  of  the  stat.  37  &  38  Vict.  c.  57, 
intituled  "An  Act  for  the  further  Limitation  of  Actions 
and  Suits  relating  to  Real  Property,"  which  was  passed 
on  the  7th  of  August,  1874,  but  did  not  come  into  opera- 


(</)  By  s.  1,  it  is  enacted,  "that 
the  words  and  expressions  herein- 
after mentioned,  which  in  their  ordi- 
nary signification  have  a  more  con- 
tined  or  a  different  meaning,  shall 
in  this  Act,  except  where  the  nature 
of  the  provision  or  the  context  of  the 
Act  shall  exclude  such  construction, 
l>c  interpreted  as  follows :  (that  is  to 
say,)  the  word  'land'  shall  extend 
to  manors,  messuages,  and  all  other 
corporeal  hereditaments  whatsoever, 
and  also  to  tithes  (other  than  tithes 
I X- longing  to  a  spiritual  or  eleemosy- 
nary corporation  sole),  and  also  to 
any  share,  estate,  or  interest  in  them 
or  any  of  them,  whether  the  same 
shall  l>e  a  freehold  or  chattel  inter- 
est, and  whether  freehold  or  copy- 
hold, or  held  according  to  any  other 
tenure  ;  and  the  word  *  rent '  shall 
extend  to  all  heriots,  and  to  all  ser- 
vices and  suits  for  which  a  distress 
may  be  made,  and  to  all  annuities 
and  periodical  sums  of  money 
charged  upon  or  payable  out  of  any 
land  (except  moduses  or  composi- 
tions belonging  to  a  spiritual  or  elee- 
mosynary corporation  sole)  :  and 


'thepersm  through  whom  another  interpreta- 
person  Uxaid  to  claim,'  shall  mean  tion  ™aUBe- 
any  {>erson  by,  through,  or  under, 
or  by  the  act  of  whom,  the  person 
so  claiming  became  entitled  to  the 
estate  or  interest  claimed  as  heir, 
iasue  in  tail,  tenant  by  the  curtesy 
of  England,  tenant  in  dower,  suc- 
cessor, special  or  general  occupant, 
executor,  administrator,  legatee, 
husband,  assignee,  appointee,  devi- 
see, or  otherwise,  and  also  any  per- 
son who  was  entitled  to  an  estate 
or  interest  to  which  the  }>erson  so 
claiming,  or  some  person  through 
whom  he  claims,  became  entitled  as 
lord  by  escheat ;  and  the  word  '  jwr- 
moh  '  shall  extend  to  a  body  politic, 
corporate,  or  collegiate,  and  to  a 
class  of  creditors  or  other  persons, 
as  well  as  an  individual ;  and  every 
word  importing t he  tingular  number 
only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as 
one  person  or  thing ;  and  every  word 
importing  the  ma *cw line  gender  only 
shall  extend  and  be  applied  to  a 
female  as  well  as  a  male." 
(£)  See  Appendix. 
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t  To"1-*  C^on  unt^  tne  ^  °^  JanualJj  1879,  and  enacts  by  s.  9, 

"  From  and  after  the  commencement  of  this  Act  all  the 

provisions  of  the  Act  passed  in  the  session  of  the  third  and 
fourth  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  chapter  twenty-seven,  except  those  contained  in 
the  several  sections  thereof  next  hereinafter  mentioned,  shall 
remain  in  full  force,  and  shall  be  construed  together  with  this 
Act,  and  shall  take  effect  as  if  the  provisions  hereinbefore 
contained  were  substituted  in  such  Act  for  the  provisions 
contained  in  the  sections  thereof  numbered  two,  five,  six- 
teen, seventeen,  twenty-three,  twenty-eight,  and  forty  re- 
spectively (which  several  sections  from  and  after  the 
commencement  of  this  Act  shall  be  repealed),  and  as  if  the 
term  of  six  years  had  been  mentioned  instead  of  the  term 
of  ten  years  in  the  section  of  the  said  Act  numbered 
eighteen,  and  the  period  of  twelve  years  had  been  mentioned 
in  the  said  section  eighteen,  instead  of  the  period  of  twenty 
years."  1475. 
Gonendruie      By  s.  1  of  stat.  37  &  38  Vict.  c.  57,  no  person  shall 

an  to  re-  * 

oovery  of     make  an  entry  or  distress,  or  bring  an  action  or  suit,  to 

lain!  or  rent  J  7  °  7 

at  law.  recover  any  land  or  rent,  but  within  twelve  years  after  the 
right  to  make  such  entry  or  distress  or  to  bring  such  action 
or  suit  first  accrued  (a).  The  word  rent  in  this  section,  as 
in  the  repealed  second  section  of  stat.  3  &  4  Will.  4,  c  27, 
would  seem  not  to  include  rents  under  leases,  but  to  be 
used  in  the  sense  of  rent-charge  (b).     1476. 

This  section  does  not  operate  to  prevent  the  tithe  owner 
from  recovering  tithes  (which  by  the  first  section  of  stat. 
3  &  4  Will.  4,  c.  27,  are  included  in  the  expression 
"  land  ")  as  chattels,  from  the  occupier  just  as  the  repealed 
second  section  of  the  last-mentioned  Act  did  not  so  operate ; 
but  it  is  confined  to  cases  where  there  are  two  parties,  each 
claiming  an  adverse  estate  in  the  tithes.     Thus  if  a  person 

(«)  Sand*  to   Thompmrn,  L.    K.  (ft)   Grant  v.  Ellis,  9  M.  Jc  W. 

22  Ch.  D.  614.  113. 
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[receives  no  tithes  for  twelve   years,  he   cannot  recover  /^"a 
possession  of  them  from  the  person  who  has  received  them 
from  the  true  tenant  for  twelve  years  (a).]     1477. 

By  s.  3  [of  stat.  3  &  4  Will.  .4,  c.  27]  the  right  of  entry,  Jgy JJ" 
distress,  or  action,  shall  be  deemed  to  have  accrued,  1.  In  ^b^011 
the  case  of  an  estate  in  possession,  (1)  on  a  discontinuance  aajru6d' 
of  the  possession  or  of  receipt  by  the  person  claiming,  or 
by  the  person  through  whom  he  claims ;  or  (2)  on  the 
death  of  the  latter  where  he  continued  in  possession  or 
receipt  till  that  time,  and  where  he  was  the.  last  person  in 
possession  or  receipt ;  or  (3)  on  the  accruer  of  a  right  of 
possession  or  receipt  on  alienation,  where  no  person  has 
been  in  posssession  or  receipt  by  virtue  of  the  conveyance. 
2.  In  the  case  of  a  future  estate  or  interest  in  respect  of 
which  no  person  has  obtained  possession  or  receipt,  the 
right  shall  be  deemed  to  have  accrued  on  the  estate  falling 
into  possession.  3.  In  the  case  of  a  title  by  forfeiture  or 
breach  of  a  condition,  the  right  shall  be  deemed  to  have 
accrued  on  that  event     1478. 

That  part  of  this  section  which  provides  that,  in  the 
case  of  reversions  or  remainders,  the  right  shall  be  deemed 
to  have  accrued  at  the  time  when  the  reversion  or  re- 
mainder became  an  estate  in  possession  applies  only  to 
cases  where  some  other  person  than  the  reversioner  was 
entitled  to  the  particular  estate  (b).  [In  this  section  the 
word  rent  signifies  rent-charge.]     1479. 

Doubts  being  entertained  whether  this  section  compre- 
hended the  case  of  a  mortgagee  out  of  possession,  it  was 
enacted  by  the  stat.  7  Will.  4  &  1  Vict.  c.  28,  "  That  it 
shall  and  may  be  lawful  for  any  person  entitled  to  or 
claiming  under  any  mortgage  of  land,  being  land  within 
the  definition  contained  in  the  first  section  of  the  said 
Act,  to  make  an  entry  or  bring  an  action  at  law  or  suit 

(a)  Dean  and  Chapter  of  Ely  v.  (ft)  Doe  d.  Hall  v.    Moutedale, 

Cash,  15  M.  &  W.  617.  16  M.  fc  W.  6S9. 
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t^ch!^.  m  e(luity  to  recover  such  land  at  any  time  within  twenty 
years  next  after  the  last  payment  of  any  part  of  the  prin- 
cipal money  or  interest  secured  by  such  mortgage,  although 
more  than  twenty  years  may  have  elapsed  since  the  time 
at  which  the  right  to  make  such  entry  or  bring  such  action 
or  suit  in  equity  shall  have  first  accrued,  anything  in  the 
said  Act  notwithstanding,"  [And  stat.  37  &  38  Vict, 
c.  57,  s.  9,  enacts  that  "  the  provisions  of  this  statute  shall 
remain  in  full  force,  and  be  construed  together  with  this 
Act,  as  if  the  period  of  twelve  years  had  been  therein 
mentioned  instead  of  the  period  of  twenty  years."]    1480. 

when  a  By  s.  4  of  the  stat.  3  &  4  Will.  4,  c.  27,  where  advan- 

remaiiider- 

man  or        tage  of  forfeiture  or  breach  of  condition  is  not  taken  by  a 

reversioner  °  • 

ue^ri2i£a  remainderman  or  reversioner,  he  shall  have  a  new  right 
when  his  estate  comes  into  possession.  [And  by  s.  2  of 
stat.  37  &  38  Vict.  c.  57,  fresh  provision  is  made  for  the 
case  of  future  estates  ;  and  when  the  person  entitled  to  the 
particular  estate  was  out  of  possession  or  receipt  when  his 
interest  determined,  the  time  is  limited  to  twelve  years 
from  the  time  when  the  right  first  accrued  to  him,  or 
to  six  years  from  the  time  when  the  estate  of  the  person 
becoming  entitled  in  possession,  shall  be  vested  in  posses- 
sion, whichever  of  those  two  periods  shall  be  the  longer. 
This  is  substituted  for  the  provisions  of  the  repealed  s.  5 
of  stat.  3  &  4  Will.  4,  c.  27.  The  word  rent,  in  this 
section,  and  in  s.  4  of  the  last-mentioned  Act,  is  used  in 
the  sense  of  rent-charge.]     1481. 

riSTtoan        Bv  s-  H  [°f  8toi  3  &  4  Wil1-  4>  c-  273>  an  administrator 
aauunistra-  gnajj  ^  deemeci  to  claim  as  if  there  had  been  no  interval 

between  the  death  of  the  deceased  person  and  the  grant  of 

letters  of  administration.     1482. 
AcuTierof        jjv  s.  7,  the  right  of  entry,  distress,  or  action  of  a  person 
atwuT*1"*  entitled,  subject  to  a  tenancy  at  will,  shall  be  deemed  to 

have   first  accrued  either  at  the  determination   of  such 

tenancy,  or  at  the  expiration  of  one  year  next  after  the 
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commencement  thereof.     And  by  s.  8,  the  right  of  entry,  tp^rq^u.j 
distress,  or  action  of  a  person  entitled,  subject  to  a  tenancy  Aoo~     ~ 
from  year  to  year  or  for  some  other  period  without  any  J^l\iJ^JJS 
lease  in  writing,  shall  be  deemed  to  have  first  accrued  £££  J^J0 
at  the  determination  of  the  first  of  such  years  or  other  JSSod    w 
periods,  or  on  the  last  payment  of  rent,  whichever  shall  i«»e. 
last  happen.     [In  s.  7,  and  the  earlier  part  of  s.  8,  the  word 
rent  is  used  in  the  sense  of  rent-charge  ;   but  the  words, 
u  rent  payable  in  respect  of  such  tenancy,"  in  the  latter 
part  of  the  eighth  section,  refer  to  rent  reserved  under 
a  lease.]     1483. 

By  s.  9,  u  when  any  person  shall  be  in  possession  or  in  ^JSJ^oL 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  ^J^uUy 
rent,  by  virtue  of  a  lease  in  writing,  by  which  a  rentreoelY6d* 
amounting  to  the  yearly  sum  of  twenty  shillings  or  up- 
wards shall  be  reserved,  and  the  rent  reserved  by  such 
lease  shall  have  been  received  by  some  person  wrongfully 
claiming  to  be  entitled  to  such  land  or  rent  in  reversion 
immediately  expectant  on  the  determination  of  such  lease, 
and  no  payment  in  respect  of  the  rent  reserved  by  such 
lease  shall  afterwards  have  been  made  to  the  person 
rightfully  entitled  thereto,  the  right  of  the  person  entitled 
to  such  land  or  rent,  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or  to 
bring  an  action  after  the  determination  of  such  lease,  shall 
be  deemed  to  have  first  accrued  at  the  time  at  which  the 
rent  reserved  by  such  lease  was  first  so  received  by  the 
person  wrongfully  claiming  as  aforesaid  ;  and  no  such  right 
shall  be  deemed  to  have  first  accrued  upon  the  determina- 
tion of  such  lease  to  the  person  rightfully  entitled." 
[Where  the  word  rent  is  printed  in  italics,  it  would  seem  to 
be  used  in  the  sense  of  rent-charge  ;  but  in  the  other  places 
in  this  section  it  appears  to  signify  rent  reserved  on  a 
lease  (a).      Possession  by  an  agent  is  within  this  section, 

(a)  Sec  the  judgment  of  Dtnman,  C.  J.,  in  Dae  d.  Angell  v.  AngeU, 
9  Q.  B.  356. 
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Tf  JJ  c"!i  an(*  tDe  receM^  f°r  twelve  years  of  rents,  through  an  agent, 
~"  ~  is  sufficient  to  confer  a  possessory  title.      Any  claim  with- 

out title,  whether  made  under  a  mistake,  or  designedly,  is 
included  in  this  section  (a).]     1484. 
Mere  entry        By  8.  10,  "  no  person  shall  be  deemed  to  have  been  in 

not  to  be  y  '  * 

deemed       possession   of  any  land   within  the  meaning  of  this  Act 

possession.      *  •/  e» 

Continual     merely  by  reason  of  having  made  an  entry  thereon."     And 

by  s.  11,  "  no  continual  or  other  claim  upon  or  near  any 

land  shall  preserve  any  right  of  making  any  entry  or  distress 

or  of  bringing  an  action."     1485. 

Potweadan         By  8.  12,  the  possession  of  one  coparcener,  joint  tenant, 

coparcener,   or  tenant  in  common,  is  not  to  be  deemed  the  possession  of 

joint  tenant,  _  a       i    i  -■  o       1  • 

or  tenant  in  the  other  or  others.     And  by  s.  13,  the  possession  of  a 

common.  m  * 

Poeaeaion    younger  brother  or  other  relative  of  the  heir  is  not  to  be 
brother  or    deemed  the  possession  of  the  heir.     I486. 

relative. 

Acknow-  By  s.  14,  an  acknowledgment  in  writing  given  to  the 

writinJTto111  person  entitled  or  his  agent  is  to  be  equivalent  to  posses- 

the  person        .  .  iAc%m 

entitled  or    sion  or  receipt.     1487. 

his  agent. 

c&8eof  By  s.  15,  where  possession  was  not  adverse  at  the  time 

IStbefcSs  of  passing  the  Act,  the  right  was  not  to  be  barred  till  the 
the unwof  end  of  five  years  afterwards,  notwithstanding  the  period  of 
twenty  years  limited  by  the  Act  might  have  expired. 
1488. 
Disabilities.  [By  s.  3  of  stat.  37  &  38  Vict.  c.  57,  if  a  person  be 
under  disability  of  infancy,  coverture,  idiotcy,  lunacy,  or 
unsoundness  of  mind  at  the  time  the  first  right  accrued 
to  him,  he  and  those  claiming  through  him  shall  have  six 
years  from  the  termination  of  such  disability  or  his  death, 
whichever  shall  first  happen,  notwithstanding  the  expira- 
tion of  the  period  of  twelve  years  (b).  But  by  s.  4,  no 
time  is  to  be  allowed  for  absence  beyond  seas.  And  by 
s.  5,  no  entry,  distress,  or  action  shall  be  made  or  brought 
but  within  thirty  years  from  the  first  accruer  of  the  right. 

(a)    William*  v.  Pott,  L.  R.  12  (*)  Hickman  v.  Upsall,  L.  R.  4 

Kq.  149.  Ch.  D.  (Ap.)  144. 
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The  provisions  of  these  sections,  are  substituted  for  those  /^"J/'j 
contained  in  the  repealed  sections  16  and  17  of  stat.  3  &  4 
Will.  4,  c.  27.  By  s.  18  of  the  last-mentioned  Act,] 
where  a  person  shall  have  died  under  disability,  no  addi- 
tional time  shall  be  allowed  on  account  of  the  disability  of 
any  other  person.  And  by  s.  19,  Ireland  and  other  adja- 
cent islands  are  not  to  be  deemed  beyond  the  seas.  [But 
this  section  is  now  obsolete.]     1489. 

By  s.  20  [of  stat.  3  &  4  Will.  4,  c.  27,]  when   the  when  the 
right  of  a  person  to  an  estate  in  possession  is  barred,  his  estate  in 

.    •  .  .    .  possession  is 

right  to  any  other  estate,  interest,  right,  or  possibility  in  t£red'.tJ0 
the  same  land  or  rent  is  also  barred,  unless  in  the  mean-  S^nrfSu 
time  such  land  or  rent  shall  have  been  recovered  by  some     barred- 
person  entitled  to  an  estate,  interest,  or  right,  which  shall 
have  been  limited  or  taken  effect  after  or  in  defeasance  of 
such  estate  or  interest  in  possession.     1490. 

By  s.  21,  when  a  tenant  in  tail  is  barred,  no  person  whom  Bar  to  a 

J  7  r  tenant  in 

he  might  have  barred  shall  recover.      And  by  s.  22,  when  tail  a  bar  to 

°  J  '  those  whom 

a  tenant   in  tail  dies  before  the  expiration  of  the  period  {^^Jred. 
limited  for  recovering  land  or  rent,  no  person  whom  he  Possesion 

...  .        adverse  to 

might  have  barred  shall  recover  it  but  within  the  period  J6™"1* hl 

o  r  tail  advene 

during  which  the  tenant  in  tail  himself  might  have  recovered  foSShT 
it,  if  he  had  continued  to  live.     1491.  havo  bftrred' 

[By  s.  6  of  stat.  37  &  38  Vict.  c.  57,  in  case  of  posses-  othor  eases 

.  i  ...    where 

sion  or  receipt  under  an  assurance  by  a  tenant  m  tail,  «tates  to 

r  J  '  takeeffect 

which  shall  not  bar  an  estate  or  estates  to  take  effect  after  af?r  OT  in 

defeasance 

or  in  defeasance  of  his  estate  tail,  such  estate  or  estates  2^5?*?  t*iI 
shall  be  barred  at  the  end  of  twelve  years  after  that  period  barred* 
at   which  the  assurance,  if  then   executed,   would   have 
barred  such  estate  or  estates  (a).     This  section  re-enacts, 
with  alterations,  the   provisions  of  the  repealed  s.  23  of 
stat  3  &  4  Will.  4,  c.  27.]     1492. 

By  s.  24  [of  stat.  3  &  4  Will.  4,  c.  27,]  '"  after  the  31st  an*.*" 

J  u  7  7  j  equity  to  be 

day  of  December,  1833,  no  person  claiming  any  land  or  bron*ht 

(a)  Mill*  v.  (JapeL  L.  R.  20  Eq.  <J2. 
VOL.  I.  S  S 
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Part  III. 
T.  tf,  Oh.  2. 

within  same 
time  as 
actions. 


Accruer  of 
right  in 
cases  of 
express 
trust. 


Accruer  of 
right  in 
cases  of 
fraiul. 


Jurisdiction 
of  equity  to 
refuse  relief. 


Barring 
mortgagor. 


rent  in  equity  shall  bring  any  suit  to  recover  the  same  but 
within  the  period  during  which  by  virtue  of  the  provisions 
hereinbefore  contained  he  might  have  made  an  entry  or 
distress  or  brought  an  action  to  recover  the  same  respec- 
tively, if  he  had  been  entitled  at  law  to  such  estate,  interest, 
or  right  in  or  to  the  same  as  he  shall  claim  therein  in 
equity."  Charitable  trusts  are  within  this  section  (a). 
1493. 

By  s.  25,  "when  any  land  or  rent  shall  be  vested  in  a 
trustee  upon  any  express  trust,  the  right  of  the  cestui  que 
trust,  or  any  person  claiming  through  him,  to  bring  a 
suit  against  the  trustee,  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued,  according  to  the  meaning  of  this  Act, 
at  and  not  before  the  time  at  which  such  land  or  rent 
shall  have  been  conveyed  to  a  purchaser  for  a  valuable 
consideration,  and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  person  claiming 
through  him."  [A  security  in  the  form  of  a  trust  for  sale 
is  a  mortgage  within  the  meaning  of  stat.  37  &  38  Vict, 
c.  57,  s.  7,  and  is  not  included  in  this  section  (6).]     1494. 

By  s.  26,  in  cases  of  concealed  fraud,  the  right  shall  be 
deemed  to  have  accrued  when  the  fraud  shall  or  might 
with  reasonable  diligence  have  been  first  discovered. 
1495. 

By  s.  27,  "  nothing  in  this  Act  contained  shall  be  deemed 
to  interfere  with  any  rule  or  jurisdiction  of  Courts  of  Equity 
in  refusing  relief  on  the  ground  of  acquiescence  or  other- 
wise to  any  person  whose  right  to  bring  a  suit  may  not  be 
barred  by  virtue  of  this  Act."     1496. 

[By  s.  7  of  stat.  37  &  38  Vict  c.  57,  a  mortgagor  is  to 
be  barred  at  the  end  of  twelve  years  from  the  time  when 
the  mortgagee  took  possession,  or  from  the  last  written 


(a)  Magdalen  Qrtl.  v.  Att.-Grn., 
6  H.  L,  Caa.  J  89, 


(b)  Locking  v.  Parker,  L.  R.   8 
Ch.  Ap.  30 ;  42  L.  J.  (Cta.)  267. 
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acknowledgment.      This  section  takes  the  place  of  s.  28,  tp^rch\ 

which  is  repealed,  of  stat.  3  &  4  Will.  4,  c.  27  (a).]     1497.  "~ 

By  s.  29  [of  stat.  3  &  4  Will.  4,  c.  27,]  no  lands  or  rents  Bar  to 

J  L  '  ,J  ecclesiastical 


are  to  be  recovered  by  any  ecclesiastical  or  eleemosynary  or  eleom°- 
corporation  sole  after  two  incumbencies  and  six  years,  or  ff^^-016 


such  further  time  as  will  make  up  sixty  years  from  the  an  orrenU 
accruer  of  the  right.  [This  section  applies  to  the  Ecclesi- 
astical Commissioners  where  a  right  of  action  accrues 
before  the  property  and  rights  of  a  deanery  are  vested  in 
them  by  stat.  3  &  4  Vict,  c.  113,  ss.  50,  57  ;  and  therefore 
such  actions  by  them  are  not  governed  by  stat.  37  &  38 
Vict  c.  57,  s.  1  0).]    1498. 

By   s.   30,  no  benefice  is   to  be  recovered  after  three  Bar  to 

right  of 

adverse  incumbencies  or  such  further  period  as  will  make  premutation 

*  or  auvow- 

op  sixty  years.      But,  by  s.  31,  an  incumbency,  after  pro- 8on- 
motion  to  a  bishopric,  is  to  be  deemed  a  continuation  of 
the  incumbency  of  the  clerk  who  was  made  a  bishop.     By 
s.  33,  however,  no  benefice  is  to  be  recovered  after  a  hun- 
dred years'  adverse  possession.     1499. 

By  s.  34,  "  at  the  determination  of  the  period  limited  by  ^j"0^ 
this  Act  to  any  person  for  making  an  entry  or  distress  J^renSiy. 
or  bringing  any  writ  of  quare  impedit  or  other  action 
or  suit,  the  right  and  title  of  such  person  to  the 
land,  rent,  or  advowsons  for  the  recovery  whereof  such 
entry,  distress,  action,  or  suit  respectively  might  have 
been  made  or  brought  within  such  period,  shall  be  extin- 
guished." [But  see  Markvoick  v.  Hardingham,  L.  B.  15  Ch. 
D.  (Ap.)  339.]     1500. 

By  s.  35,  "  the  receipt  of  the  rent  payable  by  any  tenant  ^ipt^f 
from  year  to  year  or  other  lessee,  shall,  as  against  such  JJSJjfjJ 
lessee  or  any  person  claiming  under  him  (but  subject  to  proflt8, 
the  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the 
land  for  the  purposes  of  this  Act."     1500a. 

(a)  In    re    Alison,  Johnson   v.       section. 
Mon**ey, L.  R.  1 1  Ch.  D.  (Ap.)  284,  (ft)  Eccle*\**t\cal  (hmmUtnmtrt 

as  to  what  is  a  mortgage  under  this      v.  Ittnve.  L.  K.  5  Ap.  Cat*.  730. 
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TPt$RCHIT2        ^y  s*  ^  rea^  an(^  mixe(l  actions  are  abolished,  except 

Abolition  of  *°r  dower,  quare  impedit,  and  ejectment.     1501. 

SSLxT1  By  s.  39,  "  no  descent  cast,  discontinuance,  or  warranty 

J£c£p£'etc.  which  may  happen  or  be  made  after  the  said  31st  day  of 

^StfdSSon-  December,  1833,  shall  toll  or  defeat  any  right  of  entry  or 

waSJ.to  action  for  the  recovery  of  land."     1502. 

right  of  [By  s.  8  of  stat.  37  &  38  Vict.  c.  57,  "  no  action  or  suit 

action.        or  other  proceeding  shall  be  brought  to  recover  any  sum 

money        of  money  secured  by  any  mortgage,  judgment,  or  lien,  or 

ell  £U*fFf$(l. 

upon  or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent, 
of  land,  and  at  law  or  in  equity,  or  any  legacy,  but  within  twelve  years 
next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless  in  the  meantime  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall 
have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto  or  his  agent ;  and  in  such 
case  no  such  action  or  suit  or  proceeding  shall  be  brought 
but  within  twelve  years  after  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or  acknowledg- 
ments if  more  than  one,  was  given."  This  section  applies 
to  the  case  of  a  covenant  to  secure  payment  of  a  mortgage 
debt,  and  even  to  a  collateral  bond  for  that  purpose.  It 
is  substituted  for  the  repealed  s.  40  of  stat.  3  &  4  Will.  4, 
c.  27 ;  and  bars  the  remedy  only,  but  does  not  extinguish 
the  right  (a).]  1503. 
statutes  of       It  mav  be  stated  generally  that  as  between  cestui  que 

Limitation  ' 

inapplicable  trust  and  trustee,  in  the  case  of  a  direct  trust,  there  is  no 

to  express 

trusto-         bar,  because  there  is  no  adverse  possession  (b).     And  by 

(«)  Sutton  v.  Sutton*  L.  R.  22  Ch.  damages  in  respect  of  such  arrears, 

D.  (Ap.)  511  ;  Fearmide  v.  Flint,  sec  supra,  par.  83. 

L.  R.  22  Ch.  D.  579.    As  to  arrears  (ft)  Lewin  on  Trusts,  5th  ed.  620; 

of  dower,  see  supra,  par.  491  ;  and  Drummond  v.  Stint,  L.  R.  6  Q.  R. 

as  to  arrears  of  rent  or  interest,  or  763. 


OF   THE   STATUTES   OF   LIMITATION.  629 

the  stat.  36  &  37  Vict.  c.  66,  s.  25  (2),  it  is  enacted  that  ^ci!* 
"  no  claim  of  a  cestui  que  trust  against  his  trustee  for  any 
property  held  on  an  express  trust,  or  in  respect  of  any 
breach  of  such  trust,  shall  be  held  to  be  barred  by  any 
Statute  of  Limitations."  [But  equity  always  discounte- 
nances laches  and  delay,  and  in  granting  or  refusing 
relief,  acts  in  analogy  to  the  law  (a).]     1504. 

[With  respect,  however,  to  actions  by  persons  entitled  to 
charges  and  legacies  payable  out  of  land,  and  secured  by 
express  trusts,  it  is  enacted  by  s.  10  of  stat  37  &  38  Vict, 
c.  57,  that  "  after  the  commencement  of  this  Act  no  action, 
suit,  or  other  proceeding  shall  be  brought  to  recover  any 
sum  of  money  or  legacy  charged  upon  or  payable  out  of 
any  land  or  rent,  at  law  or  in  equity,  and  secured  by  an 
express  trust,  or  to  recover  any  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  or  legacy  so  charged  or 
payable  and  so  secured,  or  any  damages  in  respect  of  such 
arrears,  except  within  the  time  within  which  the  same 
would  be  recoverable  if  there  were  not  any  such  trust." 
This  does  not,  like  stat.  36  &  37  Vict.  c.  66,  s.  25  (2),  apply 
as  between  trustee  and  cestui  que  trust  ;  but  has  reference 
to  the  land  charged,  and  the  persons  entitled  to  the  charge.] 
1505. 

By  the  stat.  23  &  24  Vict  c.  38,  s.  13,  "  after  the  31st  *"* 

77  claim*  on 

of  December,  1860,  no  suit  or  other  proceeding  shall  be  £2J£[^ 
brought  to  recover  the  personal  estate,  or  any  share  of  the 
personal  estate,  of  any  person  dying  intestate,  possessed 
by  the  legal  personal  representative  of  such  intestate,  but 
within  twenty  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  such  estate  or  share,  or  some 
interest  in  respect  thereof,  shall  have  been  accounted  for 

(a)  Bright  v.  Lcgvrton  (No.  1),  29  Beav.  498 ;  Thomson  v.  Eaxttcood, 
L.  B.  2  Ap.  Cae.  215. 
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tP6,rch!2.  or  paid,  or  some  acknowledgment  of  the  right  thereto  shall 
~  have  been  given  in  writing,  signed  by  the  person  account- 
able for  the  same,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent ;  and  in  such  case  no  such  action  or 
suit  shall  be  brought  but  within  twenty  years  after  such 
accounting,  payment,  or  acknowledgment,  or  the  last  of 
such  accountings,  payments,  or  acknowledgments,  if  more 
than  one,  was  made  or  given."  [This  was  enacted  to 
supplement  stat.  3  &  4  Will.  4,  c.  27,  s.  40,  which  did  not 
include  cases  of  intestacy.  And  if,  as  would  appear, 
s.  8  of  stat  37  &  38  Vict.  c.  57  does  not  extend  to  such 
cases,  the  next  of  kin  will  not  be  barred  for  twenty  years, 
although  an  action  by  a  legatee  is,  under  the  last-mentioned 
section,  barred  in  twelve  years.]     1506. 
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TITLE  VII. 

F  THE  OPERATION  OF  THE  LAND  REGISTRY  ACT,  1862, 
THE  DECLARATION  OF  TITLE  ACT,  1862,  AND  THE  LAND 
TRANSFER  ACT,  1875. 

In  unimpeachable  title  or  root  of  title  might  be  obtained   ^art  hi. 
a  favour  of  or  by  a  purchaser  for  value,  1st.  By  entering 


Land 

he  land  on  "  the  Register  of  Estates  with  an  indefeasible  JJJSdJ^01, 
?itle,"  and  the  interests  and  persons  interested  on  u  the  tX£  Act.0* 
lecord  of  Title  to  Land  on  the  Register."  2ndly.  By  an 
•rder  of  the  Court  of  Chancery,  subject  to  appeal,  vesting 
he  land  in  a  purchaser  for  value.  The  order  may  be 
[ualified,  showing  that  the  title  is  to  commence  from  a 
*rtain  time.  3rdly.  By  a  transfer,  by  direction  of  the 
3ourt  of  Chancery,  to  "  the  Register  of  Estates  with  an  in- 
lefeasible  Title  "  (with  an  entry  on  "  the  Record  of  Title  " 
>f  the  interests  and  persons  interested)  of  land,  which,  on 
>roof  of  a  ten  years'  enjoyment  by  an  owner  as  of  the  fee, 
vas  previously  placed  on  "  the  Register  of  Estates  without 
m  indefeasible  Title."  4thly.  By  a  final  declaration  of 
itle  by  the  Court  of  Chancery.  The  first  three  of  these 
nodes  of  obtaining  an  indefeasible  title  are  under  the 
Land  Registry  Act,  1862,  25  &  26  Vict.  c.  53  ;  the  fourth 
s  under  the  Declaration  of  Title  Act,  25  &  26  Vict.  c.  67. 

L507. 

The  title  so  gained  is  altogether  indefeasible,  when  land 
nras  registered  with  an  indefeasible  title.  In  that  case,  the 
itle  is  not  subject  to  be  defeated  even  by  a  prior  interest. 
But  when  land  was  registered  without  an  indefeasible  title, 
interests  prior  to  the  registration  or  to  the  commencement 
rf  the  title  are  not  affected.     1508. 
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title  vii.  ^ne  ^e  so  gained  might,  however,  be  subject  to  incum- 
brances,  which  were  to  be  registered  in  u  the  Register  of 
Mortgages  and  Incumbrances."  And  the  registrar  might  in 
"the  Record  of  Title"  specify  any  exception,  qualification, 
or  condition,  or  reserve  a  right,  or  describe  an  outstanding 
right  or  possibility.     1509. 

No  unregistered  estate  or  contract,  for  the  registration 
whereof  provision  was  made  by  the  Act,  will  prevail  against 
the  title  of  a  purchaser  for  value  duly  registered.  The 
proprietor  of  any  land  or  charge  may  direct  that  no 
transfer  or  charge  be  made  of  it  until  notice  be  sent 
to  some  address,  or  some  consent  be'  given  or  some- 
thing else  be  done.  But  this  restraint  may  be  with- 
drawn or  be  set  aside  by  a  judge  of  [the  Chancery 
Division  of  the  High  Court  of  Justice].  And  also  any 
person  interested  in  any  land  or  charge  registered  in 
the  name  of  any  other  person  may  lodge  a  caveat  that 
no  disposition  be  made  without  notice  to  the  cautioner. 
1510. 

Land  may  be  removed  from  the  register  by  consent  of 
all  persons  interested.     1511. 

After  registration  of  any  land,  every  interest  created  or 
coming  into  existence  or  affecting  it,  is  to  be  registered  in 
"  the  Record  of  Title"  or  "  the  Register  of  Incumbrances." 
1512. 

Land  registered  under  the  Land  Registry  Act,  1862,  may 
be  dealt  with  or  affected,  1st.  By  a  short  statutory  disposi- 
tion in  a  schedule  form.  2ndly.  By  an  indorsement  on  an 
instrument  called  the  land  certificate,  which  may  be  obtained 
by  any  one  named  in  the  record  of  title  as  owner  of  any 
'  interest,  and  which  contains  a  copy  of  the  entries  in  the 
register  and  all  other  material  particulars,  and  may  be 
compared  with  and  made  to  correspond  with  the  register 
from  time  to  time.  3rdly.  By  a  deposit  of  the  land  certi- 
ficate.    4thly.  By  any  instrument   by  which  the  land,  if 
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not  registered,  might  have  been  dealt  with  or  affected  (a).    ****  ^ 
1613.  -   '—'- 

The  stat.  38  &  39  Vict.  c.  87,  intituled,  "  An  Act  to  Land 

Transfer 

simplify  Titles  and  facilitate  the  Transfer  of  Land  in  Act  1875. 
England/'  was  passed  on  the  13th  of  August,  1875,  and 
called  "  the  Land  Transfer  Act,  1875."  By  s.  125  of  this 
Act,  it  is  provided  that  application  for  the  registration  of 
any  estate  under  the  Land  Registry  Act,  1862,  shall  not 
be  entertained.  And  certain  substitutionary  provisions  for 
registration  of  land  are  made  by  this  new  Act.     1514. 

(a)  For  further  information,  the      borate,  and  valuable  work  on  these 
reader  is  referred  to  Mr.  Edward      statutes. 
Nugent  Ayrton's  most  careful,  ela- 
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TITLE  VIII. 


OF   FORFEITURE. 


Cauamof 
forfeiture. 


Forfeiture 
for  crime. 


tit"  viii.  Forfeiture  is  a  loss  of  real  or  personal  property,  as  a 
Definition,    punishment  for  some  illegal  act  or  negligence  of  the  owner 
thereof.     1515. 

Before  the  passing  of  the  stat.  33  &  34  Vict.  c.  23  (July 
4th,  1870),  real  and  personal  estate  might  be  forfeited  by 
crime.     1516. 

By  attainder  in  high  treason,  a  man  forfeited  for  ever 
to  the  Crown,  all  his  lands  and  tenements  of  freehold 
tenure,  in  fee  simple,  and  all  his  rights  of  entry  on  lands 
and  tenements  of  the  same  tenure,  which  he  had  at  the 
time  of  the  offence  committed,  or  at  any  time  afterwards. 
And  he  also  forfeited  to  the  Crown  the  profits  of  all  lands 
and  tenements  of  the  same  tenure,  which  he  had  in  his 
own  right,  for  life  or  years,  so  long  as  such  interest 
subsisted  (a).     1517. 

In  consequence  of  the  stat.  26  Hen.  8,  c.  13,  and  33  Hen. 
8,  c.  20,  if  tenant  in  tail  in  possession,  or  having  a  right  of 
entry,  was  attainted  of  high  treason,  the  estate  tail  was 
barred,  and  the  lands  were  forfeited  to,  and  immed lately 
vested  in,  the  Sovereign,  who  thereby  acquired  a  base  fee 
so  long  as  the  person  attainted  lived,  or  there  were  heirs 
of  his  body  who  would  have  been  capable  of  inheriting 
the  estate  tail  ;  but  upon  failure  of  such  heirs,  the  remain- 
derman or  reversioner  became  entitled  (6).     1518. 


(a)  2  Bl.  Com.  290  ;  4  Bl.  Com. 
374  ;  4  Steph.  Com.  495—6 ;  4 
Cruise  T.  32,  c.  2,  §  36 ;  Burton, 


§189. 
(b)  1  Cruise  T.  2,  c.  2,  §  45,  46. 
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He  who  was  attainted  for  murder  forfeited  the  benefit  of  T^Tviii. 


ill  freehold  estates  during  life  ;  and  after  his  death,  all  his 
freehold  land,  and  tenements  in  fee  simple,  but  not  those  in 
tail,  went  to  the  Crown  for  a  year  and  a  day,  during  which 
the  Crown  might  commit  any  manner  of  waste  :  but  this 
year,  day,  and  waste,  as  it  was  termed,  was  usually  com- 
pounded for.  After  the  expiration  of  the  year  and  a  day 
the  property  went  to  the  lord  by  escheat  (a).     1519. 

Forfeiture  of  lands  only  arose  on  attainder,  and  attainder 
was  caused  by  a  sentence  of  death,  or  judgment  of  outlawry 
on  a  capital  crime,  pronounced  for  absconding  or  fleeing 
from  justice  (ft).  But  the  forfeiture  related  back  to  the 
time  of  the  offence,  so  as  to  avoid  all  intermediate  charges 
and  conveyances  (c).     1520. 

Forfeiture  of  the  profits  of  lands  for  life  was  incident  to 
misprision  of  treason;  and  striking  in  Westminster  Hall,  or 
drawing  a  weapon  upon  a  judge  therein,  while  the  Court 
[was  sitting,  were  also  causes  of  forfeiture]  (d).     1521. 

Since  the  stat.  54  Geo.  3,  c.  145,  he  who  was  attainted 
of  any  other  felony  than  high  treason  and  murder,  forfeited 
the  profits  of  all  his  estates  of  freehold  during  his  life 
only  (*)•     1522. 

In  the  absence  of  any  special  enactment  to  the  contrary, 
copyhold  estates  were  forfeited  to  the  lord  of  the  manor, 
and  not  to  the  Crown  (/).     1523. 

When  a  man  committed  felony,  and  then  purchased  land, 
and  afterwards  was  attainted,  the  lord  of  the  fee  had  it  by 
escheat ;  for  he  had  capacity  to  purchase,  but  not  to  hold 
it.  If  a  man  was  attainted  of  felony,  he  had  capacity  to 
purchase  to  him  and  his  heirs,  yet  he  could  not  hold  it ; 

(a)  4  BL   Com.  378—9  ;  2   Bl.       Com.  49G,  500. 

Com.  262  ;  4  Steph.  Com.  499  ;  1  (d)  4   Bl.   Com.   379 ;   4  Steph. 

Cruise  T.  2r  c.  2,  §  42.  Com.  501. 

(b)  4  Bl.  Com.  374 ;  4  Steph.  Com.  (<?)  4  Steph.  Com.  499. 

495.  (/)  4  Steph.   Com.  496  n. ;    1 

(<?)  4  Bl.   Com.   375  ;   4   Steph.       Cruise  T.  10,  c.  5,  §  2. 
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Part  III. 
Titi.b  VIII. 


but  in  that  case  the  Sovereign  had  it  by  prerogative,  and 
not  the  lord  of  the  fee,  because  a  man  attainted,  being 
civiliter  mortuus,  had  only  a  capacity  to  purchase  for  the 
benefit  of  the  Crown  (a).     1524. 

The  forfeiture  of  chattels  accrued  on  conviction  in  the 
higher  kinds  of  offences, — in  high  treason,  misprision  of 
treason,  felonies  of  all  sorts,  self-murder  or  felony  de  se, 
and  striking,  or  drawing  a  weapon  upon  a  judge  in  West- 
minster Hall  (6).  Forfeiture  of  chattels  had  no  relation 
backward  ;  so  that  those  only  which  a  man  had  at  the 
time  of  conviction  were  forfeited.  But  if  chattels  were  only 
colJusively  and  colourably,  not  bona  fide,  parted  with  be- 
tween the  offence  and  the  conviction,  in  such  a  way  that 
the  party,  if  acquitted,  could  recover  them,  or  if  they  were 
not  parted  with  for  valuable  consideration,  or  bond,  fide, 
for  a  good  consideration,  they  belong  to  the  Crown  (c). 
1525. 

By  the  stat.  5  Geo.  4,  c.  84,  s.  26,  felons  whose  sentences 
have  been  remitted  by  the  governor  of  the  penal  colony, 
are  protected  in  the  enjoyment  of  property  subsequently 
acquired  by  them,  not  only  by  their  own  industry,  but 
also  by  other  means  ;  as  when  a  felon  has  subsequently 
acquired  property  by  becoming  one  of  an  ascertained  class 
of  next  of  kin  entitled  under  a  will  made  previous  to  his 
conviction  (d).     1526. 

By  the  stat.  13  &  14  Vict.  c.  60,  s.  46,  re-enacting  s.  3 
of  the  stat.  4  &  5  Will.  4,  c.  23,  it  is  enacted,  that  no 
lands,  stock,  or  chose  in  action  vested  in  any  person  upon 
any  trust  or  by  way  of  mortgage,  or  any  profits  thereof, 


(a)  4  Cruise  T.  32,  c.  2,  §  39  ;  2  (o)  4  Bl.  Com.  380—1  ;  4  Stcph. 

Bl.  Com.  290  ;  2  Pres.  Shep.  T.  285  ;  Com.  502  ;  Perkins  v.  Bradley,  1 

Sugd.  Concise  View,  541  ;  Co.  Litt.  Hare  219  ;  Be  Saunders'*  Estate,  4 

2  b.  Oif.  179. 

(fc)  4  Bl.  Com.  379.  380  :  4  Steph.  (rf)  Omgh  v.  Davit*,  2  K.  &  J. 

.Corn.  501.  602;   In  re  Bateman's  623. 


Trust,  L.  R.  15  Eq.  356. 
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Part  HI. 
Title  VIII 


shall  be  forfeited  by  reason  of  the  attainder  or  conviction 
for  any  offence  of  such  trustee  or  mortgagee  (a).     1527. 

By  the  stat.  33  &  34  Vict.  c.  23,  the  forfeiture  of  lands 
and  goods  for  treason  and  felony  is  abolished ;  but  certain 
provisions  are  made  respecting  such  lands  and  goods,  which 
may  be  vested  in  an  administrator  or  interim  curator  for 
the  purposes  there  specified.     1528. 

Property  may  still  be  forfeited — 

L  By  wrongful  conduct  as  regards  tenure. 
II.  By  alienation  contrary  to  law. 

III.  By  non-presentation  to  a  benefice  ;  in  which  case 

the  forfeiture  is  denominated  a  lapse. 

IV.  By  simony. 

V.  By  non-performance  of  conditions. 
VI.  By  breach  of  copyhold  customs  (/>).     1529. 

I.  If  tenant  for  life,  in  a  Court  of  record,  disclaims  to  i.  Forfeiture 

rt»  .  •  by  wrongful 

hold  of  his  lord,  or  affirms  or  impliedly  admits  the  rever-  conduct  a* 

7  L  regard* 

sion  to  be  in  a  stranger,  it  is  a  forfeiture  (c) ;  and  so  if  in  te,mr»- 
a  Court  of  record  a  tenant  for  life  claims  any  greater  estate 
than  was  granted  to  him,  it  is  a  forfeiture.  Hence,  al- 
though a  fine  of  things  lying  in  grant  had  no  greater  effect, 
as  to  the  interest  which  it  passed,  than  a  grant,  yet  a  fine 
by  tenant  for  life  of  such  tenements,  without  any  expres- 
sions restricting  its  operation  to  such  an  estate  as  he  might 
lawfully  pass,  caused  a  forfeiture.  So,  if  any  tenant  for  life 
accepted  such  an  unqualified  fine  from  a  stranger,  he  (the 
conusee)  incurred  a  forfeiture  (</).     1530. 

II.  Lands  and  tenements  mav  be  forfeited  by  an  aliena-  n.  Forfei- 

•  tureby 

tion  of  them  contrary  to  law  ;  that  is,  by  alienation  in  ^p1*1^ 
mortmain,  alienation  to  an  alien,  or  wrongful  alienation  by 
particular  tenants  (e).     1531. 

(a)  See  supra,  par.  1433.  (rf)  Burton,  §  745  ;  Co.  Litt.  251 

(fc)  2  Bl.  Com.  267.  )>. 

(r)   1   Cruise  T.  3,  c.  1,  §  3S  ;  2  (r)  2  Bl.  Com.  2(57. 

Bl.  Com.  27«  ;  Co.  Litt.  252  a. 
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Part  III. 
Title  VIII. 

1.  Aliena- 
tion in 
mortmain. 


2.  Aliena- 
tion to  an 
alien. 

3.  Aliena- 
tion by  par- 
ticular 
tenants. 


As  by 
tenants  in 
tail  after 
possibility 
of  issue 
extinct,  or 
by  the 
curtesy,  or 
for  life ; 


1.  Alienation  in  mortmain  (in  mortal  mana)  is  an  aliena- 
tion of  lands  or  tenements  to  any  corporation,  sole  or 
aggregate,  ecclesiastical  or  temporal  (a).  Any  such  corpora- 
tions may  purchase  lands,  yet,  unless  they  have  a  licence 
to  hold  in  mortmain,  they  cannot  retain  such  purchase, 
but  it  shall  be  forfeited  to  the  lord  of  the  fee  (6).     1632. 

It  is  provided  by  the  stat.  7  4  8  Will.  3,  c.  37,  that  the 
Crown  may  grant  licences  to  alien  or  take  in  mortmain  (<?). 
And,  by  various  statutes,  exemptions  have  been  created  in 
favour  of  the  Church  and  of  certain  charities,  etc.  (d). 
1633. 

2.  Alienation  to  an  alien  was  a  cause  of  forfeiture  to 
the  Crown  of  the  lands  so  alienated  (e).     1634. 

3.  Alienations  by  persons  not  having  an  estate  of  in- 
heritance, when  they  are  greater  than  the  law  entitles  them 
to  make,  are  in  certain  cases  forfeitures  to  him  whose  right 
is  attacked  thereby  (/).  Thus,  if  a  tenant  in  tail  after 
possibility  of  issue  extinct  (^),  or  a  tenant  by  the  curtesy, 
or  tenant  for  life  made  a  feoffment  to  a  stranger  in  fee,  or 
in  tail,  or  for  the  life  of  the  feoffee,  or  levied  a  fine  without 
proper  words  of  restriction,  or  suffered  a  recovery,  it  was  a 
forfeiture,  unless  the  person  in  remainder  or  reversion  in 
fee  was  a  party  to  the  assurance,  or  confirmed  the  estate  (A). 
If  baron  and  femme,  tenants  for  life,  made  a  feoffment,  this 
was  a  forfeiture  during  the  coverture,  but  not  against  the 
wife  after  her  husband's  death  (t).     But  as  a  grant,  lease 


(a)  2  BL  Com.  268  ;  Co.  Litt. 
2  b. 

(ft)  2  Bl.  Com.  290—1  ;  Co.  Litt. 
2  b. 

(c)  2  Bl.  Com.  373;  1  Cruise 
T.  1,  §  37 ;  Co.  Litt.  99  a,  n.  (1). 

(rf)  See  Stamp's  Index  to  the 
Statute  Law,  tit  "Mortmain."  And 
as  to  "The  Mortmain  Act,"  see 
supra,  par.  732  et  seq. 

(<-)  2  Pres.  Shep.  T.  232,  n.  12. 


On  Aliens,  see  infra,  Part  IV. 
T.  1,  Ch.  7. 

(/)  2  Bl.  Com.  274  ;  1  Steph. 
Com.  443—445. 

(0)  1  Cruise  T.  4,  §  9. 

(A)  1  Cruise  T.  3,  c.  1,  §  33—37; 
and  T.  5,  c.  2,  §  31  ;  Co.  Litt.  233 
b,  &.  n.  (1),  251,  a  b ;  Burton,  §  740 
n,  741,  744,  746. 

(t)  1  Cruise  T.  3,  c,  1,  §  35. 
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irs,  bargain  and  sale,  or  lease  and  release,  only  passed  t^e  viii. 
lawfully  might  pass,  by  these  no  forfeiture  could  be 
ed  (a).     1535. 

Statute  of  Gloucester  (6  Edw.  1,  c.  7)  provides,  that,  ^fm 
Jie  alienation,  in  fee  or  for  life,  of  a  tenant  in  dower,  ^S^ora 
all  forfeit  her  estate  (/>).    And  by  the  stat.  11  Hen.  7,  iSreorin' 
(confirmed  by  the  stat  32  Hen.  8,  c.  36,  s.  2),  if  a  estate  of  the 

rift  of  her 

a  who  had  an  estate  in  dower,  or  for  life,  or  in  tail,  husband, 

7  '  '  etc., 

r  with  her  husband,  or  to  herself,  or  her  use,  in  any 
taments  of  the  inheritance  or  purchase  of  her  hus- 
or  given  to  the  husband  and  wife  in  tail  or  for  life 
j  of  the  ancestors  of  the  husband  or  by  any  one  seised 
>  use  of  the  husband  or  of  his  ancestors,  and  being 
>r  with  any  other  after-taken  husband,  discontinued, 
d,  released,  or  confirmed  with  warranty,  or  by  covin 
&i  a  recovery  thereof,  such  recovery,  discontinuance, 
,tion,  release,  confirmation,  and  warranty  were  void, 
le  person  or  persons  to  whom,  after  the  decease  of  the 
,n,  the  hereditaments  would  otherwise  have  belonged, 
;  enter  at  once,  and  the  woman  was  barred  during 
overture,  if  married,  or  altogether  if  sole,  unless  he 
y  concurred  by  some  instrument  recorded  or  enrolled, 
iless  the  alienation  were  for  the  woman's  life  only, 
jy  s.  1 7  of  the  stat.  3  &  4  Will.  4,  c.  74,  this  enact- 
is  repealed,  except  as  to  lands  in  settlement  before 
Pines  and  Recoveries  Act.  1536. 
d  if  a  tenant  for  years  attempted  to  create  a  greater  or  by tenmnt 

*  *  °  for  yean. 

«t  than  he  lawfully  could,  by  a  mode  of  conveyance 
i  divested  the  estate  in  remainder  or  reversion,  it 
1  operate  as  a  forfeiture  of  his  estate  (c),  unless  the 
inderman  or  reversioner  was  a  party  to  the  convey- 
(d).    1537. 

Burton,  §  740  ;  Co.  Litt.  233,  (r)  1  Cruise  T.  8,  c.  2,  §  46. 

1) ;  251,  n  b.  (rf)  1  Cruise  T.  8,  c.  2,  §  49. 

1  Cruise  T.  6,  c.  2,  §  98. 
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Part  III. 
Title  VIII. 

Third 
persona 
saved  from 
effect  of 
forfeiture. 

111.  Lapse 
or  forfeiture 
by  non-pre- 
sentation to 
a  benefice. 


IV.  For- 
feiture for 
simony. 

V.  For- 
feiture by 
non-per- 
formance of 
conditions. 


In  case  of  forfeitures  by  particular  tenants,  all  estates 
and  charges  lawfully  created  by  them  before  the  forfeitures 
are  good  (a).     1538. 

III.  Lapse  is  a  species  of  forfeiture,  whereby  the  right 
of  presentation  to  a  church  accrues  to  the  ordinary  by  the 
neglect  of  the  patron  to  present  ;  to  the  metropolitan,  by 
the  neglect  of  the  ordinary  ;  and  to  the  Crown  by  the 
neglect  of  the  metropolitan  (k).  The  term  in  which  the 
title  to  present  by  lapse  accrues  from  the  one  to  the  other 
successively  is  six  calendar  months  from  the  time  of 
avoidance,  exclusive  of  the  day  of  the  avoidance,  or  from 
the  time  when  the  patron  had  notice  of  the  avoidance. 
But  as  the  patron  has  the  permanent  right  and  interest 
in  the  advowson,  and  the  presentation  is  only  given  to  the 
other  persons  on  account  of  his  negligence,  if  he  presents 
before  the  bishop  or  archbishop  has  filled  up  the  benefice, 
though  after  the  six  months  are  elapsed,  his  presentation 
is  good.  But  the  patron  cannot  present  when  the  pre- 
sentation has  lapsed  to  the  Crown  :  for  nullum  tempus 
occurrit  regi  (c\  In  the  case  of  an  advowson  donative,  no 
lapse  occurs  by  the  non-presentation  by  the  patron  within 
six  months ;  but  the  ordinary  may  compel  the  patron  to 
present,  by  means  of  ecclesiastical  censures  (d).     1539. 

IV.  By  simony  (e)  the  right  of  presentation  to  a  living 
is  forfeited,  and  vested  pro  hac  vice  in  the  Crown.  1540. 

V.  Where  an  estate  is  subject  to  a  condition  subse- 
quent, if  such  condition  is  not  performed,  the  estate 
becomes  forfeited  and  returns  to  the  grantor.  Where, 
however,  a  lessor  accepts  rent  after  a  breach  of  a  con- 
dition against  alienation  or  carrying  on  a  trade,  it  is  a 
waiver  of  the  forfeiture,  and  a  confirmation  of  the  lease, 


(a)  2  Bl.  Com.  276 ;   Burton,  § 
739,  n. 

(ft)  2  Bl.  Com.  276. 

(?)  2  Bl.  Com.  276—7  ;  3  Cruise 


T.  21,  c.  2,  §  10,  12,  16. 

00  3  Cruise  T.  21,  c.  2,  §  17. 

(O  See  infra,   Part  III.  T.  12, 
Ch.  6.  §  4,  No.  XIII. 
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provided  ho  had  notice  of  the  breach,  but  not  otherwise  (a),  ^"vni. 

1641.  1 

VI.  In  addition  to  the  forfeitures  to  which  copyhold  yi.  For- 
estates  are  liable  in  common  with  freeholds,  copyholds  are  JJJSjJiJi 
also  subject  to  peculiar  forfeitures  annexed  to  this  species CU8tonM- 
of  tenure  (/>).     Alienations  made  by  the  tenants  of  par-  Alienation* 

x   '  J  /  oontnuyto 

ticular  estates  in  customary  property,  as  they  do  not  divest the  custom. 
the  estates  of  the  persons  in  remainder  or  reversion,  so 
they  have  not  the  effect  of  forfeiture  for  their  benefit  (c). 
Yet  every  alienation  which  is  contrary  to  the  nature  of  the 
customary  tenure  is  a  ground  of  forfeiture  of  the  estate  to 
the  lord  (rf).  If,  however,  a  copyholder  executes  a  deed  of 
bargain  and  sale,  it  amounts  only  to  the  creation  of  a 
trust,  and  not  to  any  attempt  to  dispose  of  the  customary 
estate  (e).  And  a  mere  covenant  or  agreement  for  a  lease 
will  not  operate  as  a  forfeiture  (/).  And  so  a  covenant, 
which  if  it  related  to  freehold  lands,  would  have  the  effect 
of  an  immediate  lease,  may  be  construed  as  an  under- 
taking only  for  a  future  lease  of  copyholds.  But  by 
a  lease  without  licence  for  more  than  one  year  (unless 
the  custom  authorises  the  creation  of  a  longer  term)  a 
like  forfeiture  is  incurred  as  by  any  other  conveyance  (g). 
1542. 

Every  species  of  waste,  whether  voluntary  or  permissive,  w«to 
not  warranted  by  the  custom  of  the  manor,  will  operate  as 
a  forfeiture  of  a  copyhold  (h).     1543. 

If  a  copyholder  disclaims  tenure,  or  if  he  refuses  to  ^Jjjfjj^ 
perform  the  services,  after  particular  warning  to  himself  £2^™ the 
or  general  warning  within  the  parish,  he  thereby  forfeits 

(a)  4  Cruise  T.  31,  c.  5,  §  81—83  :       T.  10,  c.  5,  §  5  ;  Co.  Litt.  f>!>  a. 
Bridge*  v.  Longman,  24  Beav.  27  ;  (e)  Burton,  §  1333. 

Walrond  v.  Ifarrkins,  L.  R.  10  C.  I\  (/)  1  Cruise  T.  10,  c.  5,  §  13—  lfi. 

342,  and  see  Addison  on  Contract*,  {g)  Burton,  §  1334;    1  Cruise  T. 

8th  ed.  p.  260.  10,  c.  6,  §  8  ;  Co.  Litt.  51)  a. 

(b)  2  Bl.  Cora.  282.  (h)  1  Cruise  T.  10.  <\  5.  §  17  :  Co. 
(r)  Burton,  §  1330.  Litt.  63  a,  &  n.  (1). 

{d)   Burton.  §    1331  ;    1   Cruise 

VOL.  I.  T  T 


642  OP   FORFEITURE. 

TrrLE  viir.  ^8  copyh0^,  unless  he  is  prevented  from  attending  by 

sickness  (a).     1544. 
Refuaai  to        Refusal  to  pay  a  fine  certain  on  admittance,  or  a  fine 

pay  a  fin*.  . 

uncertain  within  a  convenient  time  appointed  by  the  lord, 
is  a  forfeiture,  unless,  in  the  case  of  an  uncertain  fine,  pay- 
ment is  refused  on  the  ground  that  more  is  demanded  than 
is  warranted,  and  such  is  the  fact  (b).     1545. 
Refusal  to        Refusal  to  pay  rent  due  by  the  custom  is  a  forfeiture,  if 

pay  rent.  r    **  <* 

made  on  the  ground  that  the  lord  is  not  entitled  to  the 
rent  (c).     1546. 

Seadmitt^i  Where  copyholds  are  descendible,  and  are  not  devised, 
the  heir  is  bound,  on  the  death  of  his  ancestor,  to  come  to 
the  lord's  court  and  require  to  be  admitted.  If  he  neglects 
to  appear  within  the  time  prescribed  by  the  custom,  a  pro- 
clamation is  made  for  him  to  come  in  and  be  admitted.  If 
he  does  not  then  appear,  further  proclamations  are  made  at 
the  two  or  three  next  courts,  according  to  the  custom.  And 
if  he  does  not  appear  immediately  after  the  last  procla- 
mation, the  lord  may  seize  the  copyhold  as  forfeited  (d). 
If,  however,  the  heir  of  a  copyholder  is  beyond  sea  at 
the  time  of  his  ancestor's  death,  or  within  age,  or  non 
compos  mentis,  or  in  prison,  his  non-appearance  at  the 
lord's  court  to  be  admitted  will  not  amount  to  a  forfei- 
ture (e).  And  there  must  be  a  particular  custom  to  warrant 
the  absolute  forfeiture  of  a  copyhold  by  the  mere  non- 
appearance of  the  heir  to  be  admitted.  By  the  general 
custom,  the  lord  is  only  authorised  to  seize  the  land  until 
the  tenant  comes  in  to  be  admitted  (/).     1547. 

The  non-appearance  of  a  devisee  to  be  admitted  operates 
in  general  as  a  forfeiture  of  the  copyhold  (g).     1548. 

Forfeiture        A.n    infant   at    the    age    of   fourteen   may   forfeit   his 

(a)  1  Cruise  T.  10,  c.  5,  §  19,  20,  4,  §  2. 

23.  00  1  Cruise  T.  10,  c.  5,  §  31. 

(ft)  1  Cruise  T.  10,  c.  5,  §  25—6.  (/)  1  Cruise  T.  10,  c  6,  §  38. 

(c)  1  Cruise  T.  10,  c.  5,  §  27.  (j)  1  Cruise  T.  10,  c.  6,  $  89. 
Id)  1  Cruise  T.  10,  c.  6,  §'30,  c. 
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copyhold,  not  by  offences  proceeding  from  negligence  or  T^iRJvlii. 
ignorance,  but  by  such  as  proceed  from  contempt  (a).  bVHIlinfantt 
1549. 

If  a  copyholder  makes  a  feoffment  of  one  acre  of  his  Extent  of 

r^  forfeiture. 

copyhold,  all  his  estate  is  not  forfeited,  but  only  that  acre. 
But  if  a  copyholder  cuts  down  a  tree  which  grows  upon 
an  acre  of  land  parcel  of  the  copyhold,  this  is  a  forfeiture 
of  all  the  copyhold,  because  the  trees  are  to  be  employed 
in  building  and  reparation  of  the  houses  (/>).     1550. 

The  lord  pro  tempore,  even  though  he  may  be  only  a  Lord  pro 
lessee  for  years,  may  take  advantage  of  a  forfeiture  (c).  JJJJ^jf^* 
1551. 

Forfeitures  may  be  dispensed  with  by  any  subsequent  JJJjj^JJJJ 
act  of  the  lord  acknowledging  the  person  to  be  his  tenant,  fOTf«itun,■ 
provided  the  lord  cannot  well  be  supposed  to  be  ignorant 
of  the  act  amounting  to  the  forfeiture  (d).     1552. 

Also  where  there  are  equitable  circumstances,  a  Court  ^^ 
of  Equity   will   sometimes   relieve   against   unreasonable forfeiture- 
forfeitures  (e).     1553. 

[And  with  respect  to  forfeiture  of  leases  (other  than  Jj*^*011 
forfeiture   on  non-payment  of  rent,  or  on  breach  of  a  {•2wJS^lHft 
covenant  or  condition  against  alienation,  bankruptcy,  or  ,0MeM, 
execution,  and,  in  case  of  a  mining  lease,  for  inspection), 
relief  against  forfeiture  will  now  be  granted,  unless  notice 
has  been  given  requiring  the  lessee  to  remedy  the  par- 
ticular breach  complained  of,  if  it  is  capable  of  remedy, 
and,  in  any  case,  requiring  the  lessee  to  make  compen- 
sation in  money  for  the  breach,  and  the  lessee  fails,  within 
a  reasonable  time,  to  remedy  the  breach,  if  capable  of 
remedy,  and  to  make  reasonable  compensation  in  money 
to  the  satisfaction  of  the  lessor.     Also,  where  a  lessor  is 
proceeding  to  enforce  his  right  of  entry  or  forfeiture,  the 

f»  1  Cruise  T.  10.  c.  5,  §  41.  (<£)  1  Cruise  T.  10,  c.  5,  §  60. 

(*)  1  Cruise  T.  10,  c.  5.  §  47.  (e)  1  Cruise  T.  10,  c.  5,  §  59. 63 ; 

(r)  1  Cruise  T.  10,  c.  6.  §  56.  57.       Co.  Litt.  63  a.  n.  2. 
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Title  vii'i.  lessee  may,  in  the  lessor's  action  (if  any),  or  in  any  action 
by  himself,  apply  to  the  Court  for  relief;  and  the  Court 
may  either  refuse,  or  grant  relief  on  such  terms,  as,  under 
the  circumstances  of  each  case,  it  thinks  fit.  A  wide  sig- 
nification is  given  to  the  word  lease  ;  and  this  restriction 
applies  without  reference  to  the  date  of  the  commencement 
of  the  lease,  and  notwithstanding  any  stipulation  to  the 
contrary ;  and  even  although  the  provision  under  which 
the  right  of  re-entry  or  forfeiture  accrues,  is  inserted  in  the 
lease  in  pursuance  of  the  directions  of  any  Act  of  Parlia- 
ment (a)."]    1553a. 

(a)  Stat.  44  k  45  Vict.  v.  41.  8.  14  in  ApjKmdi*     Quiltc?-  v.  Maple*tm. 
L.  \\.  9  Q.  R  D.  (Ap.)  672. 
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TITLE  IX. 

OF     BANKRUPTCY. 


CHAPTER  I. 

OF  BANKRUPTCY  UNDER   THE  STATUTES  OF  1840   AND   1861. 

Pkioh  to  the  Act  of  1869,  the  statutory  Law  of  Bank-    paktiii. 

T.  9,  Ch.  1. 

ruptcy  depended  principally  on  two  statutes — the  Bankrupt 

Law  Consolidation  Act,  1849,  12  &  13  Vict  c.  106,  and  Bankrupt** 

7  7  7  Acts  prior  to 

the  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.    1554.     ^9Autof 
Until  the  latter  of  these  statutes,  there  were  two  dis-  Fom»eri> 
tinct  Courts,  which  were  exclusively  occupied  in  adjusting  foradjiwt- 
the  afiairs  of  persons  who  were  unable  to  meet  their  pecu-  "W»* 
niary  engagements ;   namely,  the  Court  of  Bankruptcy, 
and  the  Court  for  the  Relief  of  Insolvent  Debtors.     The 
former  took  cognisance  of  the  afiairs  of  traders ;  the  latter 
of  non- traders.     1555. 

The  law  applicable  to  traders  depended  on  the  Bank- 
ruptcy Acts.  The  law  applicable  to  non-traders,  on  the 
Insolvency  Acts,  1  &  2  Vict.  c.  110 ;  5  &  6  Vict.  c.  116  ; 
7  &  8  Vict.  c.  96  ;  7  &  8  Vict.  c.  70.     1556. 

By  the  Bankruptcy  Act,  1861,  the  latter  Court  was  Abolition  of 

J  r      J  7  .  Insolvent 

abolished,  and  traders  and  non-traders  are  alike  subjected  %£*£*' 
to  the  jurisdiction  of  the  Court  of  Bankruptcy.     1557. 

[By  s.  142  of  the  stat.  12  &  13  Vict.  c.  106,  when  any  R«u«*tate 
person  was  adjudged  a  bankrupt,  all  real  estate,  except  aad«neo*- 
copy  or  customaryhold,  to  which  he  was  entitled,  and  all 
interest  to  which  he  was  entitled  in  such  real  estate,  and 
of  which  he  might  have  disposed,  and  all  such  real  estate 
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As  to  copy- 
holds and 
customary 
lands  of 
bankrupt. 


Life  estate 
in  remain- 
der, etc. 


tAkch*!.  tas  ^e  might  obtain  by  purchase,  descent,  or  devise,  etc., 
before  he  obtained  his  certificate,  and  all  deeds,  papers, 
and  writings,  respecting  the  same,  became  absolutely 
vested  in  the  assignees  for  the  benefit  of  his  creditors, 
without  any  deed  of  conveyance.     1558. 

By  the  stat.  24  &  25  Vict.  c.  134,  s.  114,  the  Court  had 
power  to  dispose,  for  the  benefit  of  the  creditors,  of  the 
copyhold  or  customary  land  of  the  bankrupt,  and  to  make 
an  order  vesting  the  land  or  such  estate  or  interest  as  he 
had  therein,  in  such  person  and  in  such  manner  as  the 
Court  thought  fit.     1559. 

By  s.  115  of  the  same  statute,  where  a  bankrupt  non- 
trader  was  entitled  to  a  life  estate  in  remainder  expectant 
upon  the  death  or  deaths  of  any  previous  tenant  or  tenants 
for  life,  with  any  remainder  over  to  the  bankrupt's  issue, 
or  the  heirs  of  his  body  or  any  of  them,  as  purchasers,  the 
life  estate  of  the  bankrupt  non-trader  could  not  be  sold 
before  it  fell  into  possession,  except  by  an  express  direction 
of  the  Court.]     1560. 

Assignees  of  a  bankrupt  were  not  bound  to  take  property 
of  the  bankrupt,  which,  so  far  from  being  valuable,  would 
be  a  charge  to  the  creditors ;  but  they  might  make  their 
election.  If,  however,  they  did  elect  to  take  the  property, 
they  could  not  afterwards  renounce  it  because  it  turned 
out  to  be  a  bad  bargain  (a).     1561. 

[By  the  stat.  12  &  13  Vict.  c.  lOti,  onerous  freehold  or 
leasehold  property  of  the  bankrupt  might  be  either  ac- 
cepted or  declined  by  the  assignees,  or  might  be  disposed 
of  on  application  to  the  Court  (s.  145).     1562. 
Provision  If  the  bankrupt  had  entered  into  any  agreement  for  the 

for  the  case  .  •      i        j  j    i  • 

of  assignees  purchase  of  any  estate  or  interest  in  land,  and  the  assignees 

not  electing    r  J  7  ° 

abSerb°or  °^  no^  (uPon  Demg  thereto  required)  elect  whether  to 
Jjjj^"n^y  abide  by  or  abandon  the  agreement,  in  that  case  the 
unreal    *m  Court,  upon  the  application  of  the  vendor,  might  order 

estate. 

(</)  Sugrt.  Concise  View,  46. 


Option  of 
assignees  to 
take  or 
renounce 
property. 


Provision 
for  the  case 
of  onerous 
property. 


Oil. 
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[them  to  deliver  up  the  agreement,  and  the  possession  of  TP9ECHUi 
the  premises,  or  might  make  such  other  order  as  the  Court 
thought  fit  (s.  146).    1563. 

If   the  bankrupt  had   granted,  conveyed,  assured,   or  States 
pledged  any  real  or  personal  estate,  or  deposited  any  deeds,  ^feji'JJI* 
upon  condition  or  power  of  redemption  at  a  future  day,  by  JJS^Jo" 
payment  of  money  or  otherwise,  the  assignees  might,  before  "'^p** 
the  time  of  the  performance  of  such  condition,  make  tenders 
or  payment,  or  other  performance,  as  fully  as  the  bankrupt 
might  have  done ;  and  thereupon  such  real  or  personal 
estate  might  be  disposed  of  for  the  benefit  of  the  creditors 
(s.  149).    1564. 

When  any  person  was  adjudged  a  bankrupt,  all  his  Pewonai 
personal  estate  and  effects,  present  and  future,  and  all  *«*"* in 
property  which  he  might  purchase,  or  which  might  come 
to  him  before  he  obtained  his  certificate,  and  all  debts  due 
or  to  be  dtfe  to  him,  and  the  property,  right,  and  interest 
in  such  debts  became  absolutely  vested  in  the  assignees,  for 
the  benefit  of  the  creditors  of  the  bankrupt,  by  virtue  of 
their  appointment  (s.  141).     1565. 

Where,  at  the  time  of  the  bankruptcy,  or  before  his 
discharge,  the  bankrupt's  wife  had  a  chose  in  action,  it 
passed  to  the  assignees,  unless  she  survived  her  husband, 
even  though  he  died  before  it  ceased  to  be  reversionary. 
The  reason  was,  that,  on  the  marriage,  the  husband  had  an 
inchoate  and  inceptive  right  in  it ;  though,  on  principle, 
that  would  not  seem  to  have  been  within  the  terms  of  the 
141st  section  of  the  statute  12  &  13  Vict.  c.  106,  or  the 
corresponding  terms  in  the  63rd  section  of  the  former 
Consolidation  Act,  6  Geo.  4,  c.  16  (a).    1566. 

By  s.  147  of  stat.  12  &  13  Vict  c.  106,  all  powers  Power,  for 

(a)  Riphy  v.  Wood*,  2  Sim.  165 ;  524  (V.-C.  W.)\  Piercev.  Thornely, 

JIar//ur  v.  Ravenhill,  TvDilyiilU;  2  Sim.  167;    1  Bright's  Husb.  & 

Drew  v.  Long,  22  Law  J.  717  ( V.-C.  Wife.  79—83. 
K.)  :  Re  Tyler's   Trust*,  4  W.  R. 
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tT^ch!1!.  [vested  m  any  bankrupt  which  he  might  legally  execute 
bankrupt^  *or  ^s  own  benefit  (except  the  right  of  nomination  to  any 
JS^hu*,  vacant  ecclesiastical  benefice)  might  be  executed  by  the 
^nees.  y  assignees  for  the  benefit  of  the  creditors,  in  such  manner 

as  the  bankrupt  might  have  executed  the  same.     1667. 
Goodaiu  By  s.  125,  if  any  bankrupt,  by  the  consent  and  per- 

«)tc.,afbw!k-  mission  of  the  true  owner,  had  in  his  possession,  order,  or 

rapt  might  7  *  ' 

!?  ujDt£?the  disposition,  any  goods  or  chattels  whereof  he  was  reputed 
baukruptcy*  owner,  or  whereof  he  had  taken  upon  him  the  sale,  altera- 
tion, or  disposition,  as  owner,  the  Court  had  power  to  order 
the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the 
creditors  under  the  bankruptcy.     1568. 

This  section  extended  to  goods  which  were  in  the  order 
or  disposition  of  a  bankrupt  at  the  time  of  his  committing 
any  act  of  bankruptcy  capable  of  supporting  an  adjudica- 
tion, although  such  act  was  prior  to  the  act  on  which  the 
adjudication  was  founded  (a).]     1569. 

The  words  "  goods  and  chattels  "  comprised  all  personal 
estate  whatever.  So  that  if  a  bankrupt  continued  the 
sole  registered  proprietor  of  a  newspaper,  and  nothing  was 
done  to  make  it  apparent  that  he  was  not  the  sole  owner, 
the  doctrine  of  reputed  ownership  applied  to  the  news- 
paper (b).   1570. 

Where  B.  assigned  his  reversionary  interest  in  a  fund 
in  Court  to  T.,  who  obtained  the  common  stop  order,  and 
T.  afterwards  mortgaged  this  interest  to  H.,  but  H.  did  not 
obtain  any  stop  order,  and  then  T.  became  bankrupt  before 
the  reversionary  interest  came  into  possession ;  it  was  held 
by  the  Lords  Justices  (reversing  the  decision  of  the  Court 
below)  that  it  passed,  under  this  section,  to  his  assignees, 
free  from  the  mortgage  ;  though  T.  had  acted  as  solicitor 
of  H.  in  the  mortgage  transaction,  and  H.  relied  on  his 

(a)  Stanxfitld  v.  Cubit  t,  2  I ).  fc  J.  D.  A:  J.  230 ;  Tudor  un  M.  L.  400  : 
222.  Ctwke  v.  Hemming,  L.  It.  3  C.  P. 

(ft)  Ex  parte  Hhs,  Jie  Baldwin,  2       334. 
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doing  whatever  was  necessary  to  perfect  the  security,  and  ^^"'i. 
though  B.  knew  of  the  mortgage,  B.  not  being  a  trustee  of 
the  fund  (a).  In  order  to  take  property  out  of  the  order 
and  disposition  of  the  bankrupt,  his  mortgagee  or  assignee 
must  have  done  all  that  he  could  reasonably  do  to  perfect 
his  security,  whether  by  stop  order,  notice,  or  otherwise,  as 
the  case  might  be  (b),  unless  he  had  no  knowledge  nor 
means  of  knowing  of  the  bankrupt's  interest  (c).     1671. 

Where  traders  mortgaged  a  leasehold  factory,  and  were 
allowed  to  retain  possession  of  the  machinery,  and  became 
bankrupt,  the  moveable  machinery  passed  to  the  assignees, 
but  the  machinery  fixed  to  the  freehold  did  not,  though 
mortgaged  separately  (d).     1572. 

The  bankrupt's  earning?  by  his  personal  labour  after  what  im>. 
the  bankruptcy,  property  belonging  to  him  as  trustee  for  {J0^?**1 
others,  any  office  he  held  which  could  not  legally  be  sold,  **&>*• 
his  right  of  nomination  to  a  vacant  ecclesiastical  benefice, 
his  military  pay  under  the  Crown,  and  his  military  pension 
under  the  East  India  Company,  were  not  at  all  affected  by 
his  bankruptcy  (e).     1673. 

The  title  of  the  assignees  commenced  from  the  period  couniwnoe- 

^  *■  nient  of  the 

when  the  debtor  committed  an  act  of  bankruptcy.     And  i[a* of  tho 

r      J  amiguees. 

therefore,  though  nothing  passed  out  of  the  bankrupt  until  ^JSJJL 
the  transfer  was  actually  made  by  an  appointment  of  as-  tl^rfe^ 
signees  under  the  bankruptcy,  yet  that  transfer,  when  made,  usignee». 
oj>erated  by  relation  from  the  act  of  bankruptcy,  so  as  to 
include  in  general  all  property  belonging  to  the  bankrupt 
at  that  time,  or  at  any  intermediate  time  down  to  the 
time  of  transfer,  and  consequently  to  overreach  and  annul, 
subject  to  the  qualifications  presently  mentioned,  all  inter- 


im) Bartlett  v.  Bartlett.  1  D. fc  J.  (c) ReHa rclMfitoYfru*t,'SK.&JA76. 

127.  (d)  Whitmwv  v. Em])*0N,2'A  Beav. 

(b)  Id.,  and  Day  wVaij,  23  Beav.  ;n:i:  seealso Shvttlcmtrth v.lierna- 

391 ;  1  D.  6i  J.  144  ;  Ex  parte  BouU  man,  1  D.  &  J.  322. 

ton,  1  D.  Ac  J.  163.  (e)  2  Steph.  Com.  158. 
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P 
T. 


i#rct"i.  ven'ng  alienations  and  executions  (a).     And  s.  126  of  tbe 
"  stat.  12  &  13  Vict.  c.  106  [provided  against  dispositions  of 

property,  except  for  valuable  consideration,  during  insol- 
vency, but  before  bankruptcy.]     1674.     But, 

1.  Where  a  trader  was  adjudged  bankrupt  without  the 
tiling  of  a  petition  by  a  creditor,  the  bankruptcy  had  no 
relation  back  to  any  act  done  by  the  bankrupt  prior  to  the 
adjudication  (/;).     1575. 

2.  The  transfer  did  not  operate  retrospectively,  as  to  the 
legal  estate  in  the  bankrupt's  freeholds  (c).     1576. 

3.  The  Crown  was  not  affected  by  this  relation:  for  if 
after  the  act  of  bankruptcy  committed  and  before  the 
assignment  of  the  effects,  an  extent  issued  for  the  debt  of 
the  Crown,  the  goods  were  boiyid  thereby  (rf).     1577. 

wimttraiw-      4.  [By  s.  133  of  stat.  12  &  13  Vict.  c.  106,  all  pay- 

actionv  not 

affected  by    meiits  really  and  bona  tide  made  by  any  bankrupt,  before 

bankruptcy.  J  *>  *>  *   7 

the  date  of  the  fiat  or  the  filing  of  a  petition  for  adjudica- 
tion, and  all  payments  really  and  bona  fide  made  to  any 
bankrupt  before,  and  all  conveyances  by  any  bankrupt 
bona  fide  made  and  executed  before,  and  all  contracts, 
dealings,  and  transactions  by  and  with  any  bankrupt  really 
and  bona  fide  made  and  entered  into  before,  and  all 
executions  and  attachments  against  the  lands  and  tenements 
of  any  bankrupt  bona  fide  executed  by  seizure,  and  all 
executions  and  attachments  against  the  goods  and  chattels 
of  any  bankrupt  bona  fide  executed  and  levied  by  seizure 
and  sale  before  the  date  of  the  fiat  or  the  filing  of  such 
petition,  were  deemed  to  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt,  provided  the 
person  so  dealing  with  or  paying  to  or  being  paid  by  such 
bankrupt,  or  at  whose  suit  or  on  whose  account  such 
execution  or  attachment  had  issued,  had  not  at  the  time  of 

{a)  2  Steph.  Com.  15y,  160.  (<•)  2  Steph.  Com.  160,  n.  (s). 

(//)  Monk  v.  Sharjj,  2  Hurl.  &  (//)  2  Steph.  Com.  161. 

Norm.  oii). 
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[such  payment, conveyance,  contract, dealing, or  transaction,  TPy"ciiHi. 
or  at  the  time  of  so  executing  or  levying  such  execution 
or  attachment,  or  at  the  time  of  making  any  sale  there- 
under,  notice  of  any  prior   act    of  bankruptcy  by  him 
committed.     1578. 

5.  By  s.  134  of  the  same  statute,  no  purchase  from  any 
bankrupt  bona  fide  and  for  valuable  consideration,  where 
the  purchaser  had  notice  at  the  time  of  the  purchase,  of  an 
act  of  bankruptcy,  could  be  impeached,  unless  a  fiat  or 
}>etition  for  adjudication  had  been  sued  out  or  filed  within 
twelve  months  after  the  act  of  bankruptcy.]     1579. 

A  fraudulent  transfer  of  property  by  a  trader  or  non-  Fraudulent 

*       L         *        *  traiisferH  ox 

trader,  with  intent  to  defeat  or  delay  creditors,  is  an  act  i,roi*>rt>- 
of  bankruptcy  (a).     1580. 

A  sale  or  mortgage  by  a  trader  or  a  non-trader,  to  a 
bona  fide  purchaser  or  mortgagee  for  a  reasonable  sum 
was  not  an  act  of  bankruptcy  (l>).     1581. 

But — 1.  Any  transfer  which  was  fraudulent  within  the 
meaning  of  the  stat.  13  Eliz.  c.  5,  was  also  fraudulent  and 
an  act  of  bankruptcy  under  the  Bankruptcy  Acts.  2.  Any 
conveyance  to  a  creditor,  by  a  trader  or  non-trader,  of  his 
whole  property,  or  of  the  whole  with  an  exception  only 
nominal,  in  consideration  of  a  bygone  and  pre-existing 
debt,  was  fraudulent  under  the  Bankruptcy  Acts,  and  an  act 
of  bankruptcy,  even  though  for  the  benefit  of  all  his  cre- 
ditors, unless  they  all  assented  to  the  deed,  or  it  came  within 
the  protection  of  the  Act  of  1849,  s.  68,  or  the  Act  of  1861, 
ss.  192 — 194.  3.  A  transfer  by  a  trader  or  non-trader  of 
part  of  his  property  to  a  creditor,  in  consideration  of  a  by- 
gone and  pre-existing  debt,  though  not  fraudulent  within 
the  statutes  of  Elizabeth,  was  fraudulent  and  an  act  of  bank- 
ruptcy within  the  Bankruptcy  Acts,  if  made  voluntarily  and 

(«)  Act  of  184V*,  s.  67  :    Act  of       7.~>.    8D,  MS  ;    1    Dorm  A:  Macrae, 
1861.  a.  70.  152. 

(b)  Deacon.  3rd  «!..  by  Langley. 
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t^chIV  lM  contemplation  of  bankruptcy.  4.  A  transfer  by  a  trader 
of  part  of  his  property  in  consideration  of  a  past  debt,  was 
fraudulent,  if  voluntary,  and  if  its  effect  was  to  stop  the 
business  and  produce  insolvency  (a).     1582. 

Where  a  transfer  of  part  of  a  traders  property  is  both 
voluntary  and  also  in  contemplation  of  bankruptcy,  or 
both  voluntary  and  calculated  in  the  ordinary  course  of 
things  to  produce  insolvency,  the  combination  of  these 
circumstances  constitutes  what  is  commonly  called  fraudu- 
lent preference.  And  a  transfer  is  said  to  be  "  volun- 
tary," when  made  without  such  a  valuable  consideration  as 
would  be  sufficient  to  induce  a  transfer  in  ordinary  cases, 
or  when  it  originated  in  the  voluntary  act  of  the  trader, 
and  was  not  a  consequence  of  the  creditor's  demanding 

it  (A).     1583. 

The  assignees  were  subject  to  the  same  equities  to  which 
the  bankrupt  himself  was  subject :  so  that  their  title  did 
not  divest  any  legal  or  equitable  lien,  and  they  could  take 
only  such  property  as  the  bankrupt  was  equitably  as  well  as 
legally  entitled  to  (c).  1584. 
Bankrupt         [By  s.  148  of  stat.  12  and  13  Vict.  c.  106,  the  Court, 

might  be 

onfered  to     upon  the  application  of  the  assignees,  or  of  any  purchaser 

join  in  con-       x  *  *  °  '  *    * 

veyaiictt*.  from  them  of  any  part  of  the  bankrupt's  estate,  if  such 
bankrupt  did  not  try  the  validity  of  the  adjudication,  or  if 
there  had  been  a  verdict  at  law  establishing  its  validity, 
might  order  the  bankrupt  to  join  in  any  conveyance  ;  and, 
on  default,  the  bankrupt,  and  all  persons  claiming  under 
him,  were  stopped  from  objecting  to  the  validity  of  the 
conveyance;  and  all  estate,  right,  or  title,  which  the  bank- 
rupt had  therein  was  as  effectually  barred  as  if  the 
conveyance  had  been  executed  by  him.     1585. 

(«)  See  Sup.  to  Selw.  N.l\  239,  Deacon,  3rd  ed.,   by  Langiey.  $6, 

240  :  Deacon,  3rd  ed.,  by  Langiey.  607. 

68,  73,  74,  82,  83,  86,  88,  89,  607  ;  (c)  Deacon,  3rd  ed.,by  Langiey 

1  Doria  &  Macrae,  138—154.  429,  646. 

(ft)  Sup.  to  Selw.  N.P.  248,  249  ; 
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[By  8.  143  provision  was  made  for  the  registration  of  Tp^pJn| 
he  appointment  of  the  assignees  in  certain  cases.]     1586.  '^^^^ 

The  policy  of  the  law  does  not  permit  property  to  be  mmKf11*" 
*o  limited  that  it  shall  continue  in  the  enjoyment  of  the  J^^n 
bankrupt  notwithstanding  his  bankruptcy  or  insolvency  (a),  jjj  g^P81** 
[An  annuity  or  other  life  interest  in  real  or  personal  pro-  JSuSh- 
perty  could  not  be  preserved  from  assignees  on  bankruptcy,  banSrajW. 
insolvency,  or  alienation,  in  any  other  way  than  by  a  limi-  SJTntewrt 
bation  or  proviso  for  its  cesser,  or  a  gift  over  to  some  other  mptey, 
person  (6).      So  that  an  annuity  would  pass  on  the  annui-  <>r  aiiena- ' 
!ant's  bankruptcy  to  his  assignees,  notwithstanding  a  direc- 
tion that  it  should  not  be  liable  to  his  debts,  but  that  it  should 
oe  paid  into  his  hands  only,  and  that  his  receipts  only  should 
be  a  good  discharge  (c).    And  in  the  absence  of  a  gift  over 
:>n  bankruptcy,  the  assignees  would  be  entitled  even  to  pro- 
perty of  which  trustees  had  the  absolute  discretion  given 
them  to  pay  or  not  to  pay  the  income  to  the  person  who 
afterwards  became  bankrupt,  so  that  he  should  not  have 
any  right  thereto  other  than  the  trustees  should  think  proper, 
and  so  that  no  creditor  should  have  any  claim  thereon  (d). 
But  where  the  trust  was,  that  the  trustees  should  receive  the 
income,  and  pay  and  apply  the  same  to  and  for  the  main- 
tenance and  support  of  a  person,  his  wife,  and  children,  if 
any,  or  otherwise  as  they  should  think  proper,  on  the  bank- 
ruptcy of  such  person,  the  assignees  would  take  so  much 
only  of  the  income  as  was  not  required  for  the  proper 
maintenance  of  the  wife  and  children  (*).]     1587. 

(a)  2  Jarm.  Wills,  2nd  ed.  1 7  ;  (*•)  Grave*  v.  Dolphin,  1  Sim.  Of,. 

Grate*  v.  Dolphin,  1  Sim.  *»«.  (rf)  Siwwdon  v.  Dale*,  6  Sim.  524. 

(Jb)  2  Spenoe's  Kq.  Jur.  89.?»0  ;  2  (r)  2  Spence'R   Kq.  .Jnr.   90;  2 

Jarm.  Wills,  2nd  ed.  24.  3U.  Jarm.  Wills,  2nd  ed.  24. 
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CHAPTER  II. 

OF   BANKRUPTCY   UNDER   THE   STATUTE   OF    18C9   (a). 

Part  hi.    By  this  statute  (which  is  entitled  "An  Act  to  consolidate 

T.  9,  Ch.  2. 

and  amend  the  Law  relating  to  Bankruptcy,"  and  the  short 

title  of  which  is  "The  Bankruptcy  Act,  1869  ")  the  follow- 
ing enactments  [were]  made  : — 

Effect  of  "When  an  order  has  been  made  adjudging  a  debtor 

order  of  m  J       ft      & 

adjndioa-  bankrupt,  herein  referred  to  as  an  order  of  adjudication, 
the  property  of  the  bankrupt  shall  become  divisible  amongst 
his  creditors  in  proportion  to  the  debts  proved  by  them  in 
the  bankruptcy ;  and  for  the  purpose  of  effecting  such 
division  the  Court  shall,  as  soon  as  may  be,  summon  a 
general  meeting  of  his  creditors,  and  the  creditors  assem- 
bled at  such  meeting  shall  appoint  some  fit  person,  whether 
a  creditor  or  not,  to  fill  the  office  of  trustee  of  the  property 
of  the  bankrupt  "  (s.  14).     1688. 

Devolution        "  Until  a  trustee  is  appointed  the  registrar  shall  be  the 

of  property  /»  i  /•!_•*  i    • 

on  the  trustee  for  the  purposes  of  this  Act,  and  immediately  upon 
the  order  of  adjudication  being  made  the  property  of  the 

and  then  on  bankrupt  shall  vest  in  the  registrar.  On  the  appointment 
of  a  trustee  the  property  shall  forthwith  pass  to  and  vest  in 
the  trustee  appointed  "  (s.  17).     1589. 

Appoint-  "  The  appointment  of  a  trustee  shall  be  reported  to  tie 

nientof  . 

tnwtee.  Court,  and  the  Court,  upon  being  satisfied  that  the  requisite 
security  has  been  entered  into  by  him,  shall  give  a  cer- 
tificate declaring  him  to  be  trustee  of  the  bankruptcy 
named  in  the  certificate,  and  such  certificate  shall  be  con- 

(«)  For  further  information  on      to  the  author's  "  Manual  on  Bank- 
this  subject,  the  reader  is  referred      ruptcy." 
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t 

elusive  evidence  of  the  appointment  of  the  trustee,  and  ^^c£Ti 
such  appointment  shall  date  from  the  date  of  the  certificate. 
When  the  registrar  holds  the  office  of  trustee,  or  when  the 
trustee  is  changed,  a  like  certificate  of  the  Court  may  be 
made  declaring  the  person  therein  named  to  be  trustee,  and 
such  certificate  shall  be  conclusive  evidence  of  the  person 
therein  named  being  trustee  "  (s.  18).     1590. 

"The  creditors  may,  if  they  think  fit,  appoint  more 
persons  than  one  to  the  office  of  trustee,  and  where 
more  than  one  are  appointed  they  shall  declare  whether 
any  act  required  or  authorised  to  be  done  by  the  trustee  is 
to  be  done  by  all  or  any  one  or  more  of  such  persons,  but 
all  such  persons  are  in  this  Act  included  under  the  term 
'  trustee,'  and  shall  be  joint  tenants  of  the  property  of  the 
bankrupt  The  creditors  may  also  appoint  persons  to  act 
as  trustees  in  succession  in  the  event  of  one  or  more  of  the 
persons  first  named  declining  to  accept  the  office  of  trustee" 
(s.  83).     1691. 

"  If  any  vacancy  occur  in  the  office  of  trustee  by  death, 
resignation,  or  otherwise,  the  creditors  in  general  meeting 
shall  fill  up  such  vacancy,  and  a  general  meeting  for  the 
purpose  of  filling  up  such  vacancy  may  be  convened  by  the 
continuing  trustee,  if  there  be  more  than  one,  or  by  the 
registrar  on  the  requisition  of  any  creditor"  (s.  83).    15922. 

u  If,  through  any  cause  whatever,  there  is  no  trustee  act- 
ing during  the  continuance  of  a  bankruptcy,  the  registrar 
of  the  Court  for  the  time  being  having  jurisdiction  in  the 
bankruptcy  shall  act  as  such  trustee"   (s.  83).     1593. 

"  The  property  of  the  bankrupt  shall  pass  from  trustee 
to  trustee,  including  under  that  term  the  registrar  when  he 
fills  the  office  of  trustee,  and  shall  vest  in  the  trustee  for 
the  time  being  during  his  continuance  in  office,  without 
any  conveyance,  assignment,  or  transfer  whatever"  (s.  83). 
1594. 

"  The  certificate  of  appointment  of  a  trustee  shall,  for  all 
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Part  III. 
T.  «j,  Ch.  2. 


Descrip- 
tion* of 
bankrupt's 
property 
divisible 
amongst 
creditors. 


Stock, 
shares,  or 
other  pro- 
perty trans* 
xerable  in 
books  of  a 


purposes  of  any  law  in  force  in  any  part  of  the  British 
dominions  requiring  registration,  enrolment,  or  recording 
of  conveyances  or  assignment  of  property,  be  deemed  to 
be  a  conveyance  or  assignment  of  property,  and  may  be 
registered,  enrolled,  and  recorded  accordingly  "  (s.  83). 
1696. 

"  The  property  of  the  bankrupt  divisible  amongst  his  cre- 
ditors, shall  not  comprise  the  following  particulars : — 1. 
Property   held  by  the  bankrupt  on  trust  for  any  other 
person  ;  2.  The  tools  (if  any)  of  his  trade,  and  the  necessary 
wearing  apparel  and  bedding  of  himself,  his  wife  and  chil- 
dren, to  a  value,  inclusive  of  tools  and  apparel  and  bedding, 
not  exceeding  twenty  pounds  in  the  whole.      But  it  shall 
comprise  the  following  particulars :  3.  All  such  property* 
as  may  belong  to  or  be  vested  in  the  bankrupt  at  the  com- 
mencement of  the  bankruptcy,  or  may  be  acquired  by  or 
devolve  on  him  during  his .  continuance  ;  4.  The  capacity 
to  exercise  and  to  take  proceedings  for  exercising  all  such 
powers  in  or  over  or  in  respect  of  property  as  might  have 
been  exercised  by  the  bankrupt  for  his  own  benefit  at  the 
commencement  of  his  bankruptcy  or  during  its  continuance, 
except  the  right  of  nomination  to  a  vacant  ecclesiastical 
benefice ;  5.  All  goods  and  chattels  being,  at  the  commence- 
ment of  the  bankruptcy,  in  the  possession,  order,  or  dis- 
position of  the  bankrupt,  being  a  trader,  by  the  consent  and 
permission  of  the  true  owner,  of  which  goods  and  chattels 
the  bankrupt  is  reputed  owner,  or  of  which  he  has  taken 
upon  himself  the  sale  or  disposition  as  owner ;  provided 
that  things  in  action,  other  than  debts  due  to  him  in  the 
course  of  his  trr^  or  business,  shall  not  be  deemed  goods 
and  chattels  f  "*nin  the  meaning  of  this  clause  "  (s.  15). 
1696.  L 

"  Where  any  portion  of  the  property  of  the  bankrupt 
consists  of  stock,  shares  in  ships,  shares,  or  any  other 
property  transferable  in  the  books  of  any  company,  office, 
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or  person,  the  right  to  transfer  such  property  shall  be  abso-  TPj  "ciY/l 
lutely  vested  in  the  trustee  to  the  same  extent  as  the  bank-  ~m      t 
rupt  might  have  exercised  the  same  if  he  had  not  become  j2j^r 
bankrupt.     Where  any  portion  of  such  estate  consists  of  copyhoia  <«• 

*  J   r  customary 

copyhold  or  customary  property,  or  any  like  property  i,roi,ert>- 
passing  by  surrender  and  admittance  or  in  any  similar 
manner,  the  trustee  shall  not  be  compellable  to  be  admitted  ' 
to  such  property,  but  may  deal  with  the  same  in  the  same 
manner,  as  if  such  property  had  been  capable  of  being  and 
had  been  duly  surrendered  or  otherwise  conveyed  to  such 
uses  as  the  trustee  may  appoint ;  and  any  appointee  of  the 
trustee  shall  be  admitted  or  otherwise  invested  with  the 
property  accordingly.  Where  any  portion  of  the  property  ^j^"1 
of  the  bankrupt  consists  of  things  in  action,  any  action, 
suit,  or  other  proceeding  for  the  recovery  of  such  things 
instituted  by  the  trustee  shall  be  instituted  in  his  official 
name,  as  in  this  Act  provided  ;  and  such  things  shall,  for 
the  purpose  of  such  action,  suit,  or  other  proceeding,  be 
deemed  to  be  assignable  in  law,  and  to  have  been  duly  as- 
signed to  the  trustee  in  his  official  capacity  "  (s.  22).  1597. 

"  When  any  property  of  the  bankrupt  acquired  by  the  i>i»ciaiuwr 
trustee  under  this  Act  consists  of  land  of  any  tenure  bur-  °»eruu» 
dened  with  onerous  covenants,  of  unmarketable  shares  in 
companies,  of  unprofitable  contracts,  or  of  any  other  pro- 
perty that  is  unsaleable,  or  not  readily  saleable,  by  reason 
of  its  binding  the  possessor  thereof  to  the  performance  of 
any  onerous  act,  or  to  the  payment  of  any  sum  of  money,  the 
trustee,  notwithstanding  he  has  endeavoured  to  sell,  or  has 
taken  possession  of  such  property  or  exercised  any  act  of 
ownership  in  relation  thereto,  may,  by  writing  under  his 
hand,  disclaim  such  property,  and  upon  the  execution  of 
such  disclaimer  the  property  disclaimed  shall,  if*  the  same 
is  a  contract,  be  deemed  to  be  determined  from  the  date  of 
the  order  of  adjudication,  and  if  the  same  is  a  lease  be 
deemed  to  have  been  surrendered  on  the  same  date,  and  if 

VOL.  1.  U  U 
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t1  t»RcI"i'.  ^le  ^ame  he  shares  in  any  company  be  deemed  to  be  for- 
feited  from  that  date,  and  if  any  other  species  of  property 
it  shall  revert  to  the  person  entitled  on  the  determination 
of  the  estate  or  interest  of  the  bankrupt ;  but  if  there  shall 
be  no  person  in  existence  so  entitled,  then  in  no  case  shall 
any  estate  or  interest  therein  remain  in  the  bankrupt.  Auv 
person  interested  in  any  disclaimed  property  may  apply  to 
the  Court,  anil  the  Court  may,  upon  such  application,  order 
possession  of  the  disclaimed  property  to  be  delivered  up  to 
him,  or  make  such  other  order  as  to  the  possession  thereof 
as  may  be  just "  (s.  23).     1598. 

pcmt,r  of  Subject  to  the  provisions  of  this  Act,  the  trustee  shall 

trustee  to  °  r  ' 

.leai  with  have  power  (amongst  other  things):  "  To  deal  with  any 
property  to  which  the  bankrupt  is  beneficially  entitled  as 
tenant  in  tail  in  the  same  manner  as  the  bankrupt  might 
have  dealt  with  the  same  ;  and  the  sections  fifty -six  to 
seventy-three  (both  inclusive)  of  the  Act  of  the  session  of 
the  third  and  fourth  years  of  the  reign  of  King  William 
the  Fourth  (chapter  seventy-four),  '  for  the  abolition  of 
fines  and  recoveries,  and  for  the  substitution  of  more 
simple  modes  of  assurance/  shall  extend  and  apply  to  pro- 
ceedings in  bankruptcy  under  this  Act  as  if  those  sections 
were  here  re-enacted  and  made  applicable  in  terms  to  such 
proceedings : "     1599. 

"  To  exercise  any  powers  the  capacity  to  exercise  which 
is  vested  in  him  under  this  Act,  and  to  execute  all  powers 
of  attorney,  deeds,  and  other  instruments  expedient  or 
necessary  for  the  purpose  of  carrying  into  effect  the  pro- 
visions of  this  Act :  "     1600. 

"  To  sell  all  the  property  of  the  bankrupt  (including  the 
goodwill  of  the  business,  if  any,  and  the  book  debts  due  or 
growing  due  to  the  bankrupt)  by  public  auction  or  private 
contract,  with  power,  if  he  thinks  fit,  to  transfer  the  whole 
thereof  to  any  person  or  company,  or  to  sell  the  same  in 
parcel* :  "     1601. 
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u  To  give  receipts  for  any  money  received  by  him,  which  t^ch.1*. 
receipt  shall  effectually  discharge  the  person  paying  such 
moneys  from  all  responsibility  in  respect  of  the  application 
thereof"  (s.  25).     1602. 

"  To  mortgage  or  pledge  any  part  of  the  property  of  the 
bankrupt  for  the  purpose  of  raising  money  for  the  payment 
of  his  debts"  (s.  27).     1603. 

"  The  bankruptcy  of  a  debtor  shall  be  deemed  to  have  cnumumce- 

*       •*  ment  of 

relation  back  to  and  to  commence  at  the  time  of  the  act  of  bwikrui)tc>- 
bankruptcy  being  completed  on  which  the  order  is  made 
adjudging  him  to  be  bankrupt ;  or  if  the  bankrupt  is 
proved  to  have  committed  more  acts  of  bankruptcy  than 
one,  to  have  relation  back  to  and  to  commence  at  the  time 
of  the  first  of  the  acts  of  bankruptcy  that  may  be  proved 
to  have  been  committed  by  the  bankrupt  within  twelve 
months  next  preceding  the  order  of  adjudication  ;  but  the 
bankruptcy  shall  not  relate  to  any  prior  act  of  bankruptcy, 
unless  it  be  that  at  the  time  of  committing  such  prior  act 
the  bankrupt  was  indebted  to  some  creditor  or  creditors  in 
a  sum  or  sums  sufficient  to  support  a  petition  in  bank- 
ruptcy, and  unless  such  debt  or  debts  are  still  remaining 
due  at  the  time  of  the  adjudication"  (s.  11).     1604. 

"  Any  settlement- of  property  made  by  a  trader  not  being  Avoidance 

J  i       r        J  J  o  of  voluntary 

a  settlement  made  before  and  in  consideration  of  marriage,  Sr'tnuiSSS. 
or  made  in  favour  of  a  purchaser  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  or  a  settlement  made 
on  or  for  the  wife  or  children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  after  marriage  in  right  of 
his  wife,  shall,  if  the  settlor  becomes  bankrupt  within  two 
years  after  the  date  of  such  settlement,  be  void  as  against 
the  trustee  of  the  bankrupt  appointed  under  this  Act,  and 
shall,  if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  ten  years  after  the  date  of  such  settlement, 
unless  the  parties  claiming  under  such  settlement  can 
prove  that  the  settlor  was  at  the  time  of  making  the  settle- 

uu2 
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tP9BchH2.  ment  ftble  to  pay  all  his  debts  without  the  aid  of  the  pro- 
perty  comprised  in  such  settlement,  be  void  against  such 
trustee.  Any  covenant  or  contract  made  by  a  trader,  in 
consideration  of  marriage,  for  the  future  settlement  upon 
or  for  his  wife  or  children  of  any  money  or  property 
wherein  he  had  not  at  the  date  of  his  marriage  any  estate 
or  interest,  whether  vested  or  contingent  in  possession  or 
remainder,  and  not  being  money  or  property  of  or  in  right 
of  his  wife,  shall,  upon  his  becoming  bankrupt  before  such 
property  or  money  has  been  actually  transferred  or  paid 
pursuant  to  such  contract  or  covenant,  be  void  against  his 
trustee  appointed  under  this  Act.  '  Settlement '  shall  for 
the  purpose  of  this  section  include  any  conveyance  or 
transfer  of  property  "  (s.  91).     1605. 

»?tn£du-         "  Every  conveyance  or  transfer  of  property,  or  charge 

lentprefer-  tnereon  made,  every  payment  made,  every  obligation  in- 
curred, and  every  judicial  proceeding  taken  or  suffered  by 
any  person  unable  to  pay  his  debts  as  they  become  due 
from  his  own  moneys,  in  favour  of  any  creditor  or  any 
person  in  trust  for  any  creditor,  with  a  view  of  giving  such 
creditor  a  preference  over  the  other  creditors,  shall,  if  the 
person  making,  taking,  paying,  or  suffering  the  same  become 
bankrupt  within  three  months  after  the  date  of  making, 
taking,  paying,  or  suffering  the  same,  be  deemed  fraudulent 
and  void  as  against  the  trustee  of  the  bankrupt  appointed 
under  this  Act ;  but  this  section  shall  not  affect  the  rights 
of  a  purchaser,  payee,  or  incumbrancer  in  good  faith  and 
for  valuable  consideration  "  (s.  92).     1606. 

protection        "  Nothing  in  this  Act  contained  shall  render  invalid : — 

of  certain  ° 

JJJgJ1^0^8  1.  Any  payment  made  in  good  faith  and  for  value  received 
rapt'  to  any  bankrupt  before  the  date  of  the  order  of  adjudica- 

tion by  a  person  not  having  at  the  time  of  such  payment 
notice  of  any  act  of  bankruptcy  committed  by  the  bank- 
rupt, and  available  against  him  for  adjudication  ;  2.  Any 
payment  or  delivery  of  money  or  goods  belonging  to  a 
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bankrupt,  made  to  such  bankrupt  by  a  depositary  of  such  t^ch.1* 
money  or  goods  before  the  date  of  the  order  of  adjudica- 
tion,  who  had  not  at  the  time  of  such  payment  or  delivery 
notice  of  any  act  of  bankruptcy  committed  by  the  bank- 
rupt, and  available  against  him  for  adjudication.  3.  Any 
contract  or  dealing  with  any  bankrupt,  made  in  good  faith 
and  for  valuable  consideration,  before  the  date  of  the  order 
of  adjudication,  by  a  person  not  having  at  the  time  of 
making  such  contract  or  dealing,  notice  of  any  act  of  bank- 
ruptcy committed  by  the  bankrupt,  and  available  against 
him  for  adjudication  "  (s.  94).     1607. 

"  Subject  and  without  prejudice  to  the  provisions  of  this  JJr^2Jjln 
Act  relating  to  the  proceeds  of  the  sale  and  seizure  of  goods  ^KSdiSo 
of  a  trader,  and  to  the  provisions  of  this  Act  avoiding  SLSoS  to 
certain  settlements,  and  avoiding,  on  the  ground  of  their  of  t£bu/ 
constituting  fraudulent  preferences,  certain  conveyances, 
charges,  payments,  and  judicial  proceedings,  the  following 
transactions  by  and  in  relation  to  the  property  of  a  bank- 
rupt, shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy : — 1.  Any  disposition  or  contract  with  respect  to  the 
disposition  of  property  by  conveyance,  transfer,  charge, 
delivery  of  goods,  payment  of  money,  or  otherwise  howso- 
ever made  by  any  bankrupt  in  good  faith  and  for  valuable 
consideration,  before  the  date  of  the  order  of  adjudication, 
with  any  person  not  having  at  the  time  of  the  making  of 
such  disposition  of  property  notice  of  any  act  of  bank- 
ruptcy committed  by  the  bankrupt,  and  available  against 
him  for  adjudication  ;  2.  Any  execution  or  attachment 
against  the  land  of  the  bankrupt,  executed  in  good  faith 
by  seizure  before  the  date  of  the  order  of  adjudication,  if 
the  person  on  whose  account  such  execution  or  attachment 
was  issued  had  not  at  the  time  of  the  same  being  so  exe- 
cuted by  seizure  notice  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  and  available  against  him  for 
adjudication  ;  3.  Any  execution  or  attachment  against  the 
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.  goods  of  any  bankrupt,  execute 
and  sale  before  the  date  of  the  o 
person  on  whose  account  such  e: 
issued  had  not  sit  the  time  of  tin 
seizure  and  sale  notice  of  any  ac 
by  the  bankrupt,  and  available 
tion  "  (s.  05).     1608. 

■■  "  A  debtor  unable  to  pay 
general  meeting  of  his  creditor 
by  a  special  resolution  as  define 
the  affairs  of  the  debtor  are  to 
ment  and  not  in  bankruptcy,  am 
sequent  meeting,  held  at  an  in 
week,  appoint  a  trustee,  with  < 
inspection  "  (s.  125  (1) ).  1601 
"  All  such  property  of  the  di 
made  bankrupt,  be  divisible  an 
from  and  after  the  date  of  the 
vest  in  such  trustee  under  a  lit 
and  be  divisible  amongst  the  en 
raents,  conveyances,  transfers,  ■ 
tions,  and  proceedings  as  would 
in  the  case  of  a  bankruptcy 
trustee  in  the  case  of  liquidation 
trustee  under  a  liquidation  she 
and  perform  the  same  duties,  t 
ruptcy,  and  the  property  of  the 
in  tlio  same  manner  ns  in  a  ban 
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CHAPTER  III. 

OF    BANKRUPTCY    UNDER   THK    STATUTE    OF    1883. 

[The  stat.  46  &  47  Vict.  c.  52  (Appendix),  the  Bankruptcy    paktiii. 
Act,  I883,amends  and  consolidates  the  law,  and  also  changes  — - 


and  remodels  the  practice  of  bankruptcy.  It  became  law 
on  the  25th  of  August,  1883,  and  certain  provisions  take 
effect  from  its  passing ;  thus  after  that  time,  in  consequence 
of  s.  170,  no  composition  or  liquidation  by  arrangement 
under  ss.  125  and  126  of  the  Bankruptcy  Act,  1869,  can 
take  place  without  the  sanction  of  the  Court  or  Registrar. 
But  the  date  of  its  commencement  is  the  1st  of  January, 
1884,  and  by  s.  170,  the  Bankruptcy  Act,  1869,  is 
repealed  from  that  date,  except  as  to  proceedings  then 
pending.  Also  by  s.  127,  the  Lord  Chancellor,  with  the 
concurrence  of  the  President  of  the  Board  of  Trade,  is 
empowered  from  time  to  time  to  make  general  rules  for 
carrying  into  effect  the  objects  of  the  Act.  In  this 
chapter  will  be  found  a  concise  account  of  the  principal 
changes  effected  by  the  Act  in  the  law  of  Bankruptcy, 
with  some  important  enactments  which  appear  especially 
applicable  to  the  subject  matter  of  the  present  work.  • 
1610a. 

All  proceedings  under  the  bankruptcy  law  must  be  initiation 
commenced  by  a  bankruptcy  petition,  presented  on  the  «*di,,«*- 
conditions  and  in  the  manner  prescribed  in  the  Act  (ss.  5, 
6,  7,  and  8),  and  followed  by  an  order  of  the  Court,  called 
a  receiving  order,  which  results,  either  in  composition  or 
arrangement,  or  in  bankruptcy.  But,  except  under  a 
petition  and  with  the  approval  of  the  Court,  there  can  be 
no  liquidation  or  composition.     The   acts   of  bankruptcy 
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Receiving 
order. 


r*A*TciiLs  Care  sPec^e(i  m  s«  4,  and  the  distinction  between  traders 
and  non-traders  in  relation  to  acts  of  bankruptcy,  and 
generally  throughout  the  Act,  is  abolished.  After  the 
presentation  of  a  petition  an  official  receiver  may  be 
appointed  at  any  time,  to  be  receiver  of  the  debtor's 
property.     1610b. 

The  first  result  of  a  bankruptcy  petition,  properly  sub- 
stantiated, is  the  making  of  a  receiving  order  by  the 
Court,  the  effect  of  which  is  to  constitute  the  person 
appointed  to  act  as  official  receiver,  receiver  of  the  debtor's 
property,  and  to  sta}r  proceedings  by  unsecured  creditors. 
But  the  order  does  not,  like  an  adjudication  order,  make 
the  debtor  a  bankrupt  or  divest  him  of  his  property,  or 
subject  him  to  the  forfeitures  and  disabilities  contingent 
on  bankruptcy  (ss.  5,  7,  8,  and  9).  Every  debtor 
against  whom  a  receiving  order  is  made  is  publicly  ex- 
amined in  Court  as  to  his  conduct  and  property  ;  in  which 
examination  the  official  receiver  must,  and  the  creditors, 
and  trustee  (if  appointed),  may  take  part,  and  the  debtor 
is  bound  to  answer  all  proper  questions  (s.  17).  But  a 
receiving  order  cannot  be  made  against  any  corporation, 
or  against  any  partnership,  or  association,  or  company 
registered  under  the  Companies  Act,  1862  (s.  123). 
1610c. 

The  first  meeting  of  creditors,  after  the  making  of  a 
receiving  order,  is  held  for  the  purpose  of  considering 
whether  a  composition  or  scheme  of  arrangement  shall 
be  entertained,  or  whether  the  debtor  shall  be  adjudged 
bankrupt ;  and  in  the  latter  case  the  creditors  may  at 
once  appoint  a  trustee  (ss.  15,  21).  The  meeting  must 
be  summoned  bv  the  official  receiver,  and  must  be  held 
within  fourteen  days  of  the  receiving  order, — unless  a 
later  date  is,  for  any  special  reason,  allowed, — and  at  least 
seven  days'  notice  must  be  given  by  advertisement.  The 
official  receiver  must  also  send   notice  to  each  creditor, 


First  meet- 
ing of 
creditors. 
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[together  with  a  summary  of  the  debtor's  statement  and  t^ch!!3. 
the  receiver's  observations  thereon  (schedule  1,  rules  1-3). 

leiod. 

At  the  first  meeting  the  creditors  may  resolve  by  special  composition 

°  ^  "       *■  or  scheme 

resolution,  to  entertain  a  proposal  for  a  composition  or  mre1JJi™,,ge* 
scheme  of  arrangement.  For  the  acceptance  of  a  com- 
position or  arrangement,  there  must  be  a  subsequent 
confirming  resolution  by  a  majority  in  number,  repre- 
senting three-fourths  in  value,  of  all  the  creditors,  which 
must  not  be  passed  until  the  debtor's  public  examination 
is  concluded,  nor  until  there  has  been  circulated  among 
the  creditors  a  notice  stating  the  terms  of  the  proposal, 
and  a  report  of  the  official  receiver  thereon  (s.  18,  (1 — 3)). 
When  a  composition  or  scheme  of  arrangement  has  been 
accepted,  the  Court  may  approve  it  after  hearing  a  report 
of  the  official  receiver,  but  must  withhold  its  approval 
if  the  proposal  does  not  appear  to  be  reasonable,  or 
calculated  to  benefit  the  general  body  of  creditors,  or 
if  the  debtor  has  committed  any  misdemeanour  under 
the  Bankruptcy  Law,  or  under  Part  II.  of  the  Debtors' 
Act,  1869.  It  is  also  within  the  discretion  of  the  Court 
to  withhold  its  approval  if  the  debtor  has  been  guilty 
of  any  such  misconduct  as  would  justify  the  Court  in 
withholding,  suspending,  or  qualifying  his  discharge  (s.  18, 
(5,  6)).  Any  trustee  appointed  under  a  composition 
or  scheme,  is  subject  to  all  the  regulations  applicable  to 
a  trustee  in  bankruptcy,  and  the  provisions  of  Part  III. 
of  the  Act,  with  reference  to  the  administration  of  pro- 
perty, apply  to  a  composition  or  scheme  as  far  as  possible 
(s.  18,  (12,  13)).     1610e. 

If  a  composition  or  scheme  is  not  accepted  and  approved,  Adjudica- 
or  if  the  creditors  pass  a  resolution  that  the  debtor  be  ^Jk^|SS 
adjudged  bankrupt,  or  pass  no  resolution,  the  Court  will  of  im,iwrtJ- 
adjudge  the  debtor  bankrupt,  and   the   property  of  the 
bankrupt  then   becomes   divisible   amongst  his  creditors 
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part  in.  [and  vests  in  a  trustee  (s.  20),  or  in  the  official  receiver 
until  a  trustee  is  appointed,  when  it  passes  to  and  vests 
in  the  trustee  for  the  time  being,  including  the  official 
receiver  when  acting  as  trustee,  without  any  conveyance 
or  assignment  whatever.  The  certificate  of  appointment 
of  a  trustee  may  be  deemed  a  conveyance  or  assignment 
of  property,  and  as  such  [be  registered,  enrolled,  and 
recorded  when  necessary  (s.  54).     1610f. 

With  respect  to  the  property  of  the  bankrupt  available 
for  the  payment  of  his  debts,  and  also  the  power  of  dis- 
claimer by  the  trustee,  of  onerous  property,  the  statute 
Relation      makes   the   following   provisions : — "  The    bankruptcy   of 
tniiiteo'8      a  debtor,  whether  the  same  takes  place  on  the  debtor's 

title.  * 

own  petition  or  upon  that  of  a  creditor  or  creditors,  shall 
be  deemed  to  have  relation  back  to,  and  to  commence  at, 
the  time  of  the  act  of  bankruptcy  being  committed  on 
which  a  receiving  order  is  made  against  him,  or,  if  the 
bankrupt  is  proved  to  have  committed  more  acts  of  bank- 
ruptcy than  one,  to  have  relation  back  to,  and  to  commence 
at,  the  time  of  the  first  of  the  acts  of  bankruptcy  proved 
to  have  been  committed  by  the  bankrupt  within  three 
months  next  preceding  the  date  of  the  presentation  of 
the  bankruptcy  petition ;  but  no  bankruptcy  petition, 
receiving  order,  or  adjudication  shall  be  rendered  invalid 
by  reason  of  any  act  of  bankruptcy  anterior  to  the  debt 
of  the  petitioning  creditor"  (s.  43).  1610g. 
oencrintioii  "  The  property  of  the  bankrupt  divisible  amongst  his 
pm^rty  creditors,  and  in  this  Act  referred  to  as  the  property  of 
amJingit  the  bankrupt,  shall  not  comprise  the  following  particulars  : 
(1)  Property  held  by  the  bankrupt  on  trust  for  any  other 
person  ;  (2)  The  tools  (if  any)  of  his  trade  and  the  neces- 
sary wearing  apparel  and  bedding  of  himself,  his  wife  and 
children,  to  a  value,  inclusive  of  tools  and  apparel  and 
bedding,  not  exceeding  twenty  pounds  in  the  whole. 
But  it  shall  comprise  the  following  particulars  :    (i.)  All 
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[such  property  as  may  belong  to  or  be  vested  in  the  bank-  ^c"^. 
nipt  at  the  commencement  of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  on  him  before  his  discharge  ;  and, 
(ii.)  The  capacity  to  exercise  and  to  take  proceedings  for 
exercising  all  such  powers  in  or  over  or  in  respect  of 
property  as  might  have  been  exercised  by  the  bankrupt 
for  his  own  benefit  at  the  commencement  of  his  bankruptcy 
or  before  his  discharge,  except  the  right  of  nomination  to  a 
vacant  ecclesiastical  benefice  ;  and,  (iii.)  All  goods  being, 
at  the  commencement  of  the  bankruptcy,  in  the  possession, 
order,  or  disposition  of  the  bankrupt,  in  his  trade  or  business, 
by  the  consent  and  permission  of  the  true  owner,  under 
such  circumstances  that  he  is  the  reputed  owner  thereof ; 
provided  that  things  in  action  other  than  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of  his  trade 
or  business,  shall  not  be  deemed  goods  within  the  meaning 
of  this  section"  (s.  44).     1610h. 

Also  "  (1)  Where  any  part  of  the  propertv  of  the  bank-  Disclaimer 
rnpt  consists  of  lands  of  any  tenure  burdened  with  onerous  i,ru)Hrt>. 
covenants,  of  shares  or  stock  in  companies,  of  unprofitable 
contracts,  or  of  any  other  property  that  is  unsaleable,  or 
not  readily  saleable,  by  reason  of  its  binding  the  possessor 
thereof  to  the  performance  of  any  onerous  act,  or  to  the 
payment  of  any  sum  of  money,  the  trustee,  notwithstand- 
ing that  he  has  endeavoured  to  sell  or  has  taken  possession 
of  the  property,  or  exercised  any  act  of  ownership  in  rela- 
tion thereto,  but  subject  to  the  provisions  of  this  section, 
may,  by  writing  signed  by  him,  at  any  time  within  three 
months  after  the  first  appointment  of  a  trustee,  disclaim  the 
property.  Provided  that  where  any  such  property  shall 
not  have  come  to  the  knowledge  of  the  trustee  within  one 
month  after  such  appointment,  he  may  disclaim  such  pro- 
perty at  any  time  within  two  months  after  he  first  became 
aware  thereof.  (2)  The  disclaimer  shall  operate  to  deter- 
mine, as  from  the  date  of  disclaimer,  the  rights,  interests, 
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t.am3h.  s.  tan(*  liabilities  of  the  bankrupt  and  his  property  in  or  in 
respect  of  the  property  disclaimed,  and  shall  also  discharge 
the  trustee  from  all  personal  liability  in  respect  of  the 
property  disclaimed,  as  from  the  date  when  the  property 
vested  in  him,  but  shall  not,  except  so  far  as  is  necessary 
for  the  purpose  of  releasing  the  bankrupt  and  his  property 
and  the  trustee  from  liability,  affect  the  rights  or  liabilities 
of  any  other  person.  (3)  A  trustee  shall  not  be  entitled 
to  disclaim  a  lease  without  the  leave  of  the  Court,  except 
in  any  cases  which  may  be  prescribed  by  general  rules, 
and  the  Court  may,  before  or  on  granting  such  leave, 
require  such  notices  to  be  given  to  persons  interested, 
and  impose  such  terms  as  a  condition  of  granting  leave, 
and  make  such  orders  with  respect  to  fixtures,  tenant's 
improvements,  and  other  matters  arising  out  of  the  tenancy 
as  the  Court  thinks  just.  (4)  The  trustee  shall  not  be 
entitled  to  disclaim  any  property  in  pursuance  of  this 
section  in  any  case  where  an  application  in  writing  has 
been  made  to  the  trustee  by  any  person  interested  in  the 
property  requiring  him  to  decide  whether  he  will  disclaim 
or  not,  and  the  trustee  has  for  a  period  of  twenty-eight 
days  after  the  receipt  of  the  application,  or  such  extended 
period  as  may  be  allowed  by  the  Court,  declined  or  neglected 
to  give  notice  whether  he  disclaims  the  property  or  not ; 
and,  in  the  case  of  a  contract,  if  the  trustee,  after  such 
application  as  aforesaid,  does  not  within  the  said  period  or 
extended  period  disclaim  the  contract,  he  shall  be  deemed 
to  have  adopted  it.  (5)  The  Court  may,  on  the  application 
of  any  person  who  is,  as  against  the  trustee,  entitled  to  the 
benefit  or  subject  to  the  burden  of  a  contract  made  with 
the  bankrupt,  make  an  order  rescinding  the  contract  on 
such  terms  as  to  payment  by  or  to  either  party  of  damages 
for  the  non-performance  of  the  contract,  or  otherwise,  as  to 
the  Court  may  seem  equitable,  and  any  damages  payable 
under  the  order  to  any  such  person  may  be  proved  by  him 
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[as  a  debt  under  the  bankruptcy.  (6)  The  Court  may,  on  tA!*ch.3. 
application  by  any  person  either  claiming  any  interest  in 
any  disclaimed  property,  or  under  any  liability  not  dis- 
charged by  this  Act  in  respect  of  any  disclaimed  property, 
and  on  hearing  such  persons  as  it  thinks  fit,  make  an  order 
for  the  vesting  of  the  property  in  or  delivery  thereof  to  any 
person  entitled  thereto,  or  to  whom  it  may  seem  just  that 
the  same  should  be  delivered  by  way  of  compensation  for 
such  liability  as  aforesaid,  or  a  trustee  for  him,  and  on  such 
terms  as  the  Court  thinks  just ;  and  on  any  such  vesting 
order  being  made,  the  property  comprised  therein  shall 
vest  accordingly  in  the  person  therein  named  in  that 
behalf  without  any  conveyance  or  assignment  for  the 
purpose.  Provided  always,  that  where  the  property  dis- 
claimed is  of  a  leasehold  nature,  the  Court  shall  not  make 
a  vesting  order  in  favour  of  any  person  claiming  under  the 
bankrupt,  whether  as  under-lessee  or  4as  mortgagee  by 
demise  except  upon  the  terms  of  making  such  person 
subject  to  the  same  liabilities  and  obligations  as  the  bank- 
rupt was  subject  to  under  the  lease  in  respect  of  the  property 
at  the  date  when  the  bankruptcy  petition  was  filed,  and 
any  mortgagee  or  under-lessee  declining  to  accept  a  vesting 
order  upon  such  terms  shall  be  excluded  from  all  interest 
in  and  security  upon  the  property,  and  if  there  shall  be  no 
person  claiming  under  the  bankrupt  who  is  willing  to 
accept  an  order  upon  such  terms,  the  Court  shall  have 
power  to  vest  the  bankrupt's  estate  and  interest  in  the 
proj>erty  in  any  person  liable  either  personally  or  tin  a 
representative  character,  and  either  alone  or  jointly  with 
the  bankrupt  to  perform  the  lessee's  covenants  in  such 
lease,  freed  and  discharged  from  all  estates,  incumbrances, 
and  interests  created  therein  by  the  bankrupt.  (7)  Any 
person  injured  by  the  operation  of  a  disclaimer  under  this 
section  shall  be  deemed  to  be  a  creditor  of  the  bankrupt 
to  the  extent  of  the  injury,  and  may  accordingly  prove 
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[the  same  as  a  debt  under  the  bankruptcy "  (s.  55). 
16101. 

In  connection  with  the  debtor's  property  the  statute 
contains  the  following  provisions  with  respect  to  the  effect 
of  bankruptcy  on  antecedent  transactions  of  the  debtor  : — 
"(1)  Where  a  creditor  has  issued  execution  against  the 
goods  or  lands  of  a  debtor,  or  has  attached  any  debt  due 
to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of  the 
execution  or  attachment  against  the  trustee  in  bankruptcy 
of  the  debtor,  unless  he  has  completed  the  execution  or 
attachment  before  the  date  of  the  receiving  order,  and 
before  notice  of  the  presentation  of  any  bankruptcy  petition 
by  or  against  the  debtor,  or  of  the  commission  of  any 
available  act  of  bankruptcy  by  tho  debtor.  (2)  For  the 
purposes  of  this  Act,  an  execution  against  goods  is  com- 
pleted by  seizure  and  sale ;  an  attachment  of  a  debt  is 
completed  by  the  receipt  of  the  debt ;  and  an  execution 
against  land  is  completed  by  seizure,  or,  in  the  case  of 
an  equitable  interest,  by  the  appointment  of  a  receiver" 
(s.  45).     1610k. 

Also  "  (1)  Where  the  goods  of  a  debtor  are  taken  in 
execution,  and  before  the  sale  thereof  notice  is  served  on 
the  sheriff  that  a  receiving  order  has  been  made  against 
the  debtor,  the  sheriff  shall,  on  request,  deliver  the  goods 
to  the  official  receiver  or  trustee  under  the  order,  but  the 
costs  of  the  execution  shall  be  a  charge  on  the  goods  so 
delivered,  and  the  official  receiver  or  trustee  may  sell  the 
goods  or  an  adequate  part  thereof  for  the  purpose  of 
satisfying  the  charge.  (2)  Where  the  goods  of  a  debtor 
are  sold  under  an  execution  in  respect  of  a  judgment  for  a 
sum  exceeding  twenty  pounds,  the  sheriff'  shall  deduct  the 
costs  of  the  execution  from  the  proceeds  of  sale,  and  retain 
the  balance  for  fourteen  days,  and  if  within  that  time 
notice  is  served  on  him  of  a  bankruptcy  petition  having 
been  presented  against  or  by  the  debtor,  and  the  debtor  is 
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[adjudged  bankrupt  thereon  or  on  any  other  petition  of  £™rc\l}:s 
which  the  sheriff  has  notice,  the  sheriff  shall  pay  the 
balance  to  the  trustee  in  the  bankruptcy,  who  shall  be 
entitled  to  retain  the  same  as  against  the  execution 
creditor,  but  otherwise  he  shall  deal  with  it  as  if  no  notice 
of  the  presentation  of  a  bankruptcy  petition  had  been 
served  on  him.  (3)  An  execution  levied  by  seizure  and 
sale  on  the  goods  of  a  debtor  is  not  invalid  by  reason  only 
of  its  being  an  act  of  bankruptcy,  and  a  person  who 
purchases  the  goods  in  good  faith  under  a  sale  by  the 
sheriff  shall  in  all  cases  acquire  a  good  title  to  them 
against  the  trustee  in  bankruptcy  "  (s.  46).     1610 1. 

The  avoidance  of  voluntary  settlements  and  fraudulent 
preferences,  and  the  protection  of  bona  fide  transactions, 
are  regulated  by  the  following  enactments  : — "  (1)  Anv  Avoidance 

.  ."    ot  voluntary 

settlement  of  property  not  being  a  settlement  made  «»ttiemeuta. 
before  and  in  consideration  of  marriage,  or  made  in 
favour  of  a  purchaser  or  incumbrancer  in  good  faith  and 
for  valuable  consideration,  or  a  settlement  made  on  or 
for  the  wife  or  children  of  the  settlor  of  property  which 
has  accrued  to  the  settlor  after  marriage  in  right  of  his 
wife,  shall,  if  the  settlor  becomes  bankrupt  within  two 
years  after  the  date  of  the  settlement,  be  void  against  the 
trustee  in  bankruptcy,  and  shall,  if  the  settlor  becomes 
bankrupt  at  any  subsequent  time  within  ten  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee  in 
the  bankruptcy,  unless  the  parties  claiming  under  the 
settlement  can  prove  that  the  settlor  was  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settlement,  and 
that  the  interest  of  the  settlor  in  such  property  had  passed 
to  the  trustee  of  such  settlement  on  the  execution  thereof. 
(2)  Any  covenant  or  contract  made  in  consideration  of 
marriage,  for  the  future  settlement  on  or  for  the  settlor's 
wife  or  children  of  any  money  or  property  wherein  he  had 
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[not  at  the  date  of  his  marriage  any  estate  or  interest, 
whether  vested  or  contingent  in  possession  or  remainder, 
and  not  being  money  or  property  of  or  in  right  of  his  wife, 
shall,  on  his  becoming  bankrupt  before  the  property  or 
money  has  been  actually  transferred  or  paid  pursuant  to 
the  contract  or  covenant,  be  void  against  the  trustee  in 
the  bankruptcy.    (3)  i  Settlement '  shall  for  the  purposes 
of  this  section  include  any  conveyance  or  transfer  of  pro- 
perty "  (s.  47).     1610m. 
Y°wf,loe        ^'80  "  (*)  Every  conveyance  or  transfer  of  property, 
certain1       or   cnarge   thereon   made,    every   payment   made,   every 
caaes*  obligation  incurred,  and  every  judicial  proceeding  taken 

or  suffered  by  any  person  unable  to  pay  his  debts  as  they 
become  due  from  his  own  money  in  favour  of  any  creditor, 
or  any  person  in  trust  for  any  creditor,  with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditors 
shall,' if  the  person  making,  taking,  paying,  or  suffering 
the  same  is  adjudged  bankrupt  on  a*  bankruptcy  petition 
presented  within  three  months  after  the  date  of  making, 
taking,  paying,  or  suffering  the  same,  be  deemed  frau- 
dulent and  void  as  against  the  trustee  in  the  bankruptcy. 
(2)  This  section  shall  not  affect  the  rights  of  any  person 
making  title  in  good  faith  and  for  valuable  consideration 
through  or  under   a  creditor  of  the   bankrupt "  (s.  48). 

leion. 

Protection        And  "subject  to  the  foregoing  provisions  of  this  Act 

ofbon&fide  A  i  «.  pi         i  • 

transactions  with  respect  to  the  ettect  of  bankruptcy  on  an  execution 
notice.        or  attachment,  and  with  respect  to  the  avoidance  of  certain 
settlements  and  preferences,  nothing  in  this  Act  shall  in- 
validate, in  the  case  of  a  bankruptcy — 

(a.)  Any  payment   by  the  bankrupt  to  any  of  his 

creditors ; 
(b.)  Any  payment  or  delivery  to  the  bankrupt ; 
(c.)  Any  conveyance  or  assignment  by  the  bankrupt 
for  valuable  consideration ; 
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[(d.)  Any  contract,  dealing,  or  transaction  by  or  with  T?>»llciliII3. 
the  bankrupt  for  valuable  consideration  ; 
Provided  that  both  the  following  conditions  are  com- 
plied with,  namely, — 

(1)  The  payment,  delivery,  conveyance,  assignment, 
contract,  dealing,  or  transaction,  as  the  case  may 
be,  takes  place  before  the  date  of  the  receiving 
order ;  and 

(2)  The  person  (other  than  the  debtor)  to,  by,  or  with 
whom  the  payment,  delivery,  conveyance,  assign- 
ment, contract,  dealing,  or  transaction  was  made, 
executed,  or  entered  into,  has  not  at  the  time  of 
the  payment,  delivery,  conveyance,  assignment, 
contract,  dealing,  or  transaction,  notice  of  any 
available  act  of  bankruptcy  committed  by  the 
bankrupt  before  that  time  "  (s.  49).     1610©. 

Where  a  debtor  is  adjudged  bankrupt,  or  the  creditors  Appoint- 

m6nt  of 

have  resolved  in  favour  of  adjudication,  they  may  appoint  trustee. 
a  trustee  (s.  21,  (1)),  who  must  give  security  to  the  satis- 
faction of  the  Board  of  Trade ;  and  the  Board  may,  subject 
to  an  appeal  to  the  High  Court,  object  to  his  appointment 
on  the  ground  that  it  has  not  been  made  in  good  faith  by 
a  majority  in  value  of  the  creditors,  or  that  he  is  unfit  to 
act,  or  that  he  is  not  likely  to  act  in  the  interests  of  the 
creditors  generally.  The  certificate  of  appointment  is 
given  by  the  Board  of  Trade  (s.  21,  (2,  3)).  If  the 
creditors  fail  to  appoint  a  trustee  within  four  weeks  from 
the  date  of  the  adjudication,  or  within  a  longer  period,  if 
negotiations  for  composition  or  arrangement  are  pending, 
the  Board  of  Trade  may  appoint  some  fit  person  to  be  the 
trustee,  subject  to  the  right  of  the  creditors  to  appoint  a 
trustee  at  any  subsequent  time  (s.  21,  (6,  7)  ).  During 
any  vacancy  the  official  receiver  acts  as  trustee  (s.  70, 
(1<7)  )  ;  and  on  the  appointment  of  a  trustee  the  duties  of 

the  official  receiver,  connected  with  the  management  of  the 
VOL.  I.  xx 
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/^ciVi.  [Prol,erty>  cease,  or  are  suspended,  but  he  continues  to 
watch  the  case,  and  to  act,  if  necessary,  in  the  interests  of 
justice  (see  ss.  68-70,  82  (4),  etc.).     1610p. 

The  realization  by  the  trustee  of  the  bankrupt's  pro- 
perty, and  the  powers  of  the  trustee  alone  to  deal  with 
Poaaeasion  the  property,  are  regulated  as  follows  : — €i  (1)  The  trustee 
by  trout**.  ghal^  a8  soon  a8  may  be,  take  possession  of  the  deeds, 
books,  and  docuuients  of  the  bankrupt,  and  all  other  parts 
of  his  property  capable  of  manual  delivery.  (2)  The 
trustee  shall,  in  relation  to  and  for  the  purpose  of  ac- 
quiring or  retaining  possession  of  the  property  of  the 
bankrupt,  be  in  the  same  position  as  if  he  were  a  receiver 
of  the  property  appointed  by  the  High  Court,  and  the 
Court  may,  on  his  application,  enforce  such  acquisition  or 
retention  accordingly.  (3)  Where  any  part  of  the  pro- 
perty of  the  bankrupt  consists  of  stock,  shares  in  ships, 
shares  or  any  other  property  transferable  in  the  books  of 
any  company,  office,  or  person,  the  trustee  may  exercise 
the  right  to  transfer  the  property  to  the  same  extent  as 
the  bankrupt  might  have  exercised  it  if  he  had  not  become 
bankrupt.  (4)  Where  any  part  of  the  property  of  the 
bankrupt  is  of  copyhold  or  customary  tenure,  or  is  any 
like  property  passing  by  surrender  and  admittance  or  in 
any  similar  manner,  the  trustee  shall  not  be  compellable 
to  be  admitted  to  the  property,  but  may  deal  with  it  in  the 
same  manner  as  if  it  had  been  capable  of  being  and  had 
been  duly  surrendered  or  otherwise  conveyed  to  such  uses 
as  the  trustee  may  appoint ;  and  any  appointee  of  the 
trustee  shall  be  admitted  to  or  otherwise  invested  with  the 
property  accordingly.  (5)  Where  any  part  of  the  pro- 
perty of  the  bankrupt  consists  of  things  in  action,  such 
things  shall  be  deemed  to  have  been  duly  assigned  to  the 
trustee.  (6)  Any  treasurer  or  other  officer,  or  any 
banker,  attorney,  or  agent  of  a  bankrupt,  shall  pay  and 
deliver  to  the  trustee  all  money  and  securities  in  his  pos- 
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[session  or  power,  as  such  officer,  banker,  attorney,  or  /^""'j. 

agent,  which  he  is  not  by  law  entitled  to  retain  as  against  ' 

the  bankrupt  or  the  trustee.  If  he  does  not,  he  ^hall  be 
guilty  of  a  contempt  of  Court,  and  may  be  punished  accord- 
ingly on  the  application  of  the  trustee  "  (s.  50).     1610q. 

"  Subject  to  the  provisions  of  this  Act,  the  trnstee  may  rower*  <>f 
do  all  or  any  of  the  following  things  :  (1)  Sell  all  or  any  <ieaiwith 
part   of  the  property   of    the   bankrupt   (including    the 
goodwill  of  the  business,  if  any,  and  the  book  debts  due 
or  growing  due  to  the  bankrupt),  by  public  auction  or 
private  contract,  with  power  to  transfer  the  whole  thereof 
to  any  person  or  company,  or  to  sell  the  same  in  parcels  ; 
(2)  Give  receipts  for  any  money  received  by  him,  which 
receipts  shall  effectually  discharge  the  person  paying  the 
money  from  all  responsibility  in  respect  of  the  application 
thereof ;  (3)  Prove,  rank,  claim,  and  draw  a  dividend  in 
respect  of  any  debt  due  to  the   bankrupt ;  (4)  Exercise 
any  powers,  the  capacity  to  exercise  which  is  vested  in  the 
trustee  under  this  Act,  and  execute  any  powers  of  attorney, 
deeds,  and  other  instruments  for  the  purpose  of  carrying 
into  effect  the  provisions  of  this  Act ;  (5)  Deal  with  any 
property  to  which  the  bankrupt  is  beneficially  entitled  as 
tenant  in  tail  in  the  same  manner  as  the  bankrupt  might 
have  dealt  with  it ;  and  sections  fifty-six  to  seventy-three 
(both  inclusive)  of  the  Act  of  the  session  of  the  third  and 
fourth  years  of  the  reign  of  King  William  the  Fourth 
(chapter    seventy-four),   'for   the   abolition  of  fines  and 
recoveries,  and  for  the  substitution  of  more  simple  modes 
of  assurance,'  shall  extend  and  apply  to  proceedings  under 
this  Act,  as  if  those  sections  were  here  re-enacted  and  made 
applicable  in  terms  to  those  proceedings  "    (s.  56).  1610r. 

A  committee  of  inspection  may  be  nominated  by  the  committee 

*  *  y  of  iuifpeo- 

creditors  qualified  to  vote,  at  their  first  or  any  subsequent tton- 

meeting,  and  must  consist  of  creditors  qualified  to  vote,  or 

the  holders  of  general  proxies  or  general  powers  of  attorney 

xx2 
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Powere 
exercisable 
by  trustee 
with  per- 
muwion  of 
committee 
of  inspuc- 
tion. 


[from  such  creditors  ;  but  there  must  not  be  more  than  five 
nor  less  than  three  members  (s.  22,  (1)).  If  a  committee  is 
not  appointed,  the  Board  of  Trade  will  direct  the  trustee  in 
the  matters  in  which  he  is  required  to  have  the  permission 
of  the  committee  of  inspection  (s.  22,  (9)).  These  matters 
are  enumerated  in  the  following  enactment : —     1610s. 

"  The  trustee  may,  with  the  permission  of  the  committee 
of  inspection,  do  all  or  any  of  the  following  things;  (1) 
Carry  on  the  business  of  the  bankrupt,  so  far  as  may  be 
necessary  for  the  beneficial  winding  up  of  the  same  ;  (2) 
Bring,  institute,  or  defend  any  action  or  other  legal  pro- 
ceeding relating  to  the  property  of  the  bankrupt;  (3) 
Employ  a  solicitor  or  other  agent  to  take  any  proceedings 
or  do  any  business  which  may  be  sanctioned  by  the  com- 
mittee of  inspection  ;  (4)  Accept  as  the  consideration  for 
the  sale  of  any  property  of  the  bankrupt,  a  sum  of  money 
payable  at  a  future  time  subject  to  such  stipulations  as 
to  security  and  otherwise  as  the  committee  think  fit ; 
(5)  Mortgage  or  pledge  any  part  of  the  property  of  the 
bankrupt  for  the  purpose  of  raising  money  for  the  payment 
of  his  debts  ;  (6)  Refer  any  dispute  to  arbitration,  com- 
promise all  debts,  claims,  and  liabilities,  whether  present  or 
future,  certain  or  contingent,  liquidated  or  unliquidated, 
subsisting  or  supposed  to  subsist  between  the  bankrupt 
and  any  person  who  may  have  incurred  any  liability  to 
the  bankrupt,  on  the  receipt  of  such  sums,  payable  at  such 
times,  and  generally  on  such  terms  as  may  be  agreed  on  ; 
(7)  Make  such  compromise  or  other  arrangement  as  may 
be  thought  expedient  with  creditors,  or  persons  claiming 
to  be  creditors,  in  respect  of  any  debts  provable  under  the 
bankruptcy  ;  (8)  Make  such  compromise  or  other  ar- 
rangement as  may  be  thought  expedient  with  respect  to 
any  claim  arising  out  of  or  incidental  to  the  property  of 
the  bankrupt,  made  or  capable  of  being  made  on  the 
tru&tee  by  any  person  or  by  the  tru&tee  on  any  person; 
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[(9)  Divide  in  its  existing  form  amongst  the  creditors,  ^Tch"* 
according  to  its  estimated  value,  any  property  which  from 
its  peculiar  nature  or  other  special  circumstances  cannot 
l)e  readily  or  advantageously  sold.  The  permission  given 
for  the  purposes  of  this  section  shall  not  be  a  general  per- 
mission to  do  all  or  any  of  the  above-mentioned  things, 
but  shall  only  be  a  permission  to  do  the  particular  thing 
or  things  for  which  permission  is  sought  in  the  specified 
case  or  cases  "  (s.  57).     1610t. 

The  creditors  may  at  any  time  after  adjudication,  resolve  composition 
.  i         i     •  •  .  or  8c',onie 

by  special  resolution,  to  entertain  a  composition  or  scheme,  af^r 

whereupon  the  same  proceedings  ensue  as  in  the  case  of tion- 
composition  or  scheme  before  adjudication  ;  and  if  default 
is  made  in  carrying  out  the  composition  the  bankruptcy 
may  be  revived  (s.  23).     1610n. 

At  any  time  after  being  adjudged  bankrupt,  the  bank-  {JJJSjjlJJ^  of 
rupt  may  apply  to  the  Court  for  an  order  of  discharge,  but 
the  application  will  not  be  heard  until  the  public  examina- 
tion of  the  bankrupt  is  concluded.  Notice  of  the  day  fixed 
for  the  hearing  is  published,  and  sent  to  the  creditors,  and 
on  the  hearing  of  the  application,  the  Court  takes  into  con- 
sideration the  report  of  the  official  receiver  as  to  the  bank- 
rupt's conduct  and  affairs,  and  may  either  grant  the  order 
unconditionally,  or,  on  proof  of  certain  acts  of  misconduct 
by  the  bankrupt,  refuse  or  suspend  it,  or  qualify  it  by  con- 
ditions as  to  after-acquired  property  ;  but  the  Court  will 
refuse  discharge  if  the  debtor  has  committed  any  miscon- 
duct under  the  Bankruptcy  Law,  or  under  Part  II.  of  the 
Debtors  Act,  1869  (s.  28).  The  provisions  of  the  54th 
section  of  the  Bankruptcy  Act,  1869,  under  which  an  un- 
discharged bankrupt  is  protected  for  three  years  from  the 
close  of  his  bankruptcy  are  not  re-enacted,  and  provision  is 
made  for  enabling  the  Court  to  make  an  order  under  which 
a  bankrupt's  after-acquired  property  may  be  recovered  and 
applied  for  the  benefit  of  his  creditors  (s.  28,  (6)).   1610v. 
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tPuBchU3       C^e  Court  may  annul  a*  bankruptcy  on  approval  of  a 
composition  or  scheme,  or  where  it  is  of  opinion  that  the 

Annulling  x  tiiii 

of  bank-  debtor  ought  not  to  have  been  adjudged  bankrupt,  or  on 
proof  that  the  debts  of  the  bankrupt  are  paid  in  full  (ss. 
23,  35).     leiOw. 

Distribution      The  first  dividend  must,  except  under  special  circum- 

of  property.  *  *• 

stances,  be  declared  and  distributed  within  four  months  from 
the  conclusion  of  the  first  meeting  of  creditors,  and  subse- 
quent dividends  at  intervals  of  not  more  than  six  months 
(s.  58) ;  and  before  the  declaration  of  the  final  dividend, 
notice  must  be  given  to  persons  claiming  to  be  creditors,  but 
who  have  hitherto  failed  to  establish  their  claims  (s.  62). 
The  committee,  and  not  the  general  creditors,  may  authorize 
any  allowance  to  the  bankrupt  (s.  64,  (2)).  1610*. 
Administra-      The  estate  of  a  deceased  debtor  may  be  administered  in 

tion  in  J 

S? «StS*Sf  bankruptcy,  on  a  petition  in  the  prescribed  form  by  any 
m^oT"ent.ing  creditor  whose  debt  is  sufficient  to  support  a  bankruptcy 
petition ;  but  where  an  order  for  administration  otherwise 
than  in  bankruptcy  has  been  obtained,  the  proceedings  can 
only  be  transferred  to  bankruptcy,  with  the  consent  of  the 
Court  (s.  125).  leiOy. 
small  ln  the  case  of  small  bankruptcies, — i.e.,  where  the  assets 

mpteiw.  are  expected  to  be  under  £300, — a  more  summary  proce- 
dure is  adopted.  In  these  cases  the  official  receiver  acts  as 
trustee,  unless  the  creditors  specially  resolve  to  appoint  a 
trustee  of  their  own,  and  proceeds  to  get  in  the  assets 
and  wind  up  the  estate  as  quickly  as  possible  (s.  121). 
Where  a  debtor  is  unable  to  pay  forthwith  a  County  Court 
judgment  debt,  and  alleges  that  his  whole  indebtedness 
amounts  to  a  sum  not  exceeding  £50,  the  Court  may  make 
an  order  for  the  administration  of  his  estate  or  earnings, 
and  for  the  payment  of  his  debts,  in  part  or  wholly,  by  in- 
stalments or  otherwise.  The  order  of  the  Court  protects 
the  debtor  from  proceedings  by  his  scheduled  creditors 
(s.  122).]     1610a. 
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CHAPTER  I. 

GENERAL   OBSERVATIONS    ON   ALIENATION. 

In  former  times,  many  conveyances  were  made  by  parol  Tp**TJu'i 
or  word  of  mouth  only,  without  writing  ;  but  as  this  occa-  Ho~ 
sioned  a  variety  of  frauds,  it  was  enacted  by  the  stat.  29  J^TbJT 
Car.  2,  c.  3,  that  no  lease,  estate,  or  interest  in  lands,  tene-  m 
ments  or  hereditaments,  made  by  livery  of  seisin,  or  by 
parol  only  (excepting  leases  not  exceeding  three  years  from 
the  making,  and  whereon  the  reserved  rent  is  at  least  two- 
thirds  of  the  real  value),  shall  be  of  greater  force  than  an 
estate  at  will ;  nor  shall  any  assignment,  grant,  or  surrender 
of  any  interest  in  any  freehold  hereditaments  be  valid  ; 
unless  in  both  cases  the  same  be  put  in  writing,  and  signed 
by  the  party  granting  or  his  agent  lawfully  authorised  in 
writing  (a).     And  by  ss.  3  and  4  of  the  stat.  7  &  8  Vict, 
c.  76,  and  s.  3  of  the  stat.  8  &  9  Vict.  c.  106  (by  which 
the  stat.  7  &  8  Vict  c.  76  was  repealed  as  from  the  1st 
of  October,  1845),  feoffments,  partitions,  exchanges,  leases, 
assignments,  and  surrenders  (subject  to  certain  exceptions) 
are  required  by  deed  (i).     1611. 

At  the  common  law,  on  the  grant  of  a  seigniory,  rent,  Attornment. 
remainder,  or  reversion,  an  attornment  or  consent  to  the 

(a)  2  Bl.  Com.  297.     See  infra,       these  conveyances.  T.  12.   Ch.  2. 
I>ar.  1696.  infra, 

(ft)  Sep  the  different  sections  on 
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TpJJTcIILi  grant  was  necessary  on  the  part  of  the  tenant  of  the  par- 
ticular  estate,  in  tail,  for  life,  or  for  years.   But  attornment 

is  rendered  unnecessary  by  the  statute  4  &  5  Anne  c.  16, 

ss.  9,  10  (a).     1612. 
a  lwwon  A  person  cannot  derogate  from  his  own  grant ;  and  hence 

cannot  ..•,!•  •      i«  i 

.lerogHte       he  cannot,  by  parting  with  his  estate,  prejudice  those  in 

from  hi*  '      J     l  **  . 

«»wn  grant  whose  favour  he  has  created  estates,  interests,  or  charges 
out  of  that  estate  (b).  The  rule,  Cessante  statu  primitivo 
cessat  et  derivativus,  applies  only  when  the  original  estate 
determines  by  limitation  or  is  defeated  by  a  condition  or 
by  forfeiture.  It  does  not  apply  when  the  owner  of  the 
estate  does  any  act  which  amounts  to  an  alienation  or 
transfer,  even  though  such  an  alienation  or  transfer  pro- 
duces an  extinguishment  of  the  original  estate  (c).  There- 
fore, if  one  who  has  a  lease  for  life  or  years  of  the  manor 
to  which  an  advowson  is  appendant,  grants  the  next  avoid- 
ance that  shall  happen  during  the  lease,  or  grants  a  rent 
out  of  the  manor,  and  then  surrenders  the  manor  so  that 
his  estate  is  gone,  the  grant  of  the  next  avoidance  or  of  the 
rent  continues  good,  and  the  grantee  shall  enjoy  it  accord- 
ing to  the  grant  so  long  as  the  estate  that  is  surrendered 
would  have  had  continuance  if  not  surrendered  (d).  So,  if 
a  lessee  for  years  of  an  advowson  grants  the  next  avoidance 
if  it  shall  happen  to  become  void  during  the  term,  and 
afterwards  surrenders  the  estate  to  the  person  who  has  the 
inheritance,  the  grantee  shall  have  the  next  avoidance,  if 
it  happen  before  the  term  would  have  expired  in  regular 
course  (e).     So,  if  a  tenant  for  life  or  lessee  for  years  grants 

(a)  1   Stepb.  Com.  448,  450  ;  3  Conv.  3rd  ed.  by  Prest.  24  ;  Newhy 

.J arm.  &  Ryth.  by  Sweet,  36  ;  2  v.  Harrison*,  1  Johns.  &  Hem.  393  ; 

Pros.  Shep.  T.  297  ;  Burton,  §  41  ;  Siddonx  v.  Short,  L.  R.  2  C.  P.  D. 

Watk.  Conv.  3rd  ed.  by  Prcst.  171  ;  672. 

Co.  Litt.  309a.  In  Co.  Litt.  a  larpe  (c)  2  Pres.  Shep.  T.  285  ;  Watk. 

space  i8  given  to  the  subject  of  Conv.  3rd  ed.  by  Prest.  24,  25. 

attornment,  see  309  a— 325  a.  (rf)  2  Pres.  Shep.  T.  286. 

(ft)  Sec  2  Pres.  Shep.  T.  285—6  ;  (O  2  Pres.  Shep.  T.  286. 
Co.   Litt.   233   b,   238    b  ;    Watk. 
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a  rent  charge  to  a  stranger,  and  afterwards  surrenders  his  tViqtJI\ 
estate,  still  the  rent  continues  as  long  as  the  estate  would 
have  lasted  if  not  surrendered  (a).     So,  if  a  lessee  makes 
an  underlease,  and  afterwards  surrenders  the  original  lease, 
the  underlease  shall  continue  in  force  (b)  ;  but  by  the  old  • 

law,  prior  to  the  stat.  7  &  8  Vict.  c.  76,  s.  12,  and  8  &  9 
Vict.  c.  106,  s.  9,  the  reversion  was  merged,  and  the  remedies 
incident  to  it  were  extinguished  (c),  unless  the  surrender 
were  for  the  purpose  of  renewal  (d).  [Where,  however, 
the  owner  of  an  estate  granted  a  lease  of  a  plot  of  his 
land  to  one  lessee,  who  covenanted  not  to  erect  any 
building  without  the  lessor's  approval,  and  then  the  lessor 
granted  a  lease  of  an  adjoining  plot  to  another  lessee  ;  it 
was  held,  on  appeal,  that  the  lessor  could  not  be  re- 
strained from  giving  his  approval  to  the  erection  by  the 
first  lessee,  of  a  building,  so  as  to  darken  the  windows  of 
the  second  lessee  (<?).]     1613. 

A  femrae  covert  may  be  restrained  from  alienation  with-  Rentmint  on 

alienation. 

out  any  clause  of  cesser,  but  a  person  not  under  coverture 
cannot  (/).     1614. 

It  may  be  stated  in  this  place,  that,  subject  to  excep-  ^tonJ?j3n 
tions  where  tenants  in  tail  are  restrained  by  statute  from  e"tftt*H 
defeating  their  estates  tail,  or  where  the  reversion  is  in  the 
Crown,  [settled  estates,  that  is  estates  limited  by  any  in- 
strument to  or  in  trust  for  any  persons  in  succession,  or 
timber  growing  upon  settled  estates,  may  be  alienated ;  and 
that  parts  of  settled  estates  may  be  laid  out  for  streets, 
roads,  paths,  squares,  gardens,  or  other  open  spaces,  sewers, 
drains,  etc.,  either  to  be  dedicated  to  the  public  or  not. 

(a)  2   Pres.   Shep.   T.   286 ;  Co.  (rf)  Piatt  on  Leas.  787-8. 

Litt.  185  a,  338  b.  (^)  Mast  fir  v.  Hansard,  L.  R.  4 

(&)  Mellor  v.   Watkins,  L.  R.  9  Ch.  D.  (Ap.)  718. 
Q.  B.  400,  405.  (/)  11  Jarm.  &  Byth.  by  Sweet, 

(r)  2  Pres.  Shep.  T.  285  ;  Watk.  473  ;  Btnaud  v.  Iburangrau,  L.  R. 

Conv.  3rd  ed.  by  Prest.  24 ;  see  2   P.  C.  4  ;  see  supra,  par.  237 — 

Part  TIL  Tit.  12,  Ch.  2,  s.  5,  infra,  242. 
on  Leases. 
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tPio,tch!'i.  This  ma.Y  be  accomplished  either  with  the  authorization 
of  the  Chancery  Division  of  the  High  Court  of  Justice 
upon  due  application,  under  stat.  37  &  38  Vict.  c.  57  (<#), 
or   without  application  to   the   Court,  and  by  virtue  of 

*  the  provisions  of  stat  45  &  46  Vict.  c.  38  (b).     But  if 

the  alienation  is  carried  out  under  the  latter  statute,  then, 
in  cases  coming  within  the  63rd  section  of  that  Act,  of 
the  exercise  by  trustees  of  a  discretionary  trust  or  power 
of  sale,  the  consent  prescribed  by  the  56th  section,  of  the 
person  or  persons  constituting  the  tenant  for  life  within 
the  meaning  of  that  Act,  is  necessary  to  the  validity  of 
the  sale.  When,  however,  settled  land  is  sold  by  trustees 
acting  under  an  absolute  trust  for  sale,  it  has  been 
decided,  that  such  consent  is  unnecessary,  and  that  the 
conveyance  of  the  legal  estate  by  the  trustees  without 
the  concurrence  of  the  tenant  for  life,  is  sufficient  to  give 
a  good  title  to  the  purchaser  (c).]     1615. 

(a)  See  Appendix.  (<0  Taylor  v.  Pimria,  32  V.  R.  335. 

(>)  See  Appendix. 
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CHAPTER  II. 
OP  a  vendor's  title  (a). 


I* 


Section  I. 
Of  t/ie  Requisite  Length  of  Title  (b). 

Before  the  stat.  3  &  4  Will.  4,  c.  27,  a  purchaser  had  a  pt.hi.t.io, 

right  to  require  a  title  commencing  at  least  sixty  years        .- 

previously  to  the  time  of  his  purchase ;  because  the  old  {J^^y 
Statute  of  Limitations  could  not  in  a  shorter  period  confer  rw,,llpw"- 
a  title  (c).     And  the  Statute  of  Limitations  of  Will.  4 
did  not  in  effect  introduce  any  new  rule  on  the  subject ; 
for,  although  it  conferred  a  title  in  forty  years  in  ordinary 
cases  instead  of  sixty  years,  yet  in  many  instances  a  forty 
years'  title  was  quite  insufficient ;  for  adverse  possession 
against  a  tenant  for  life  during  his  whole  life  would  not 
affect  a  remainderman  or  reversioner  (d).     Indeed,  a  title 
for  a  shorter  period  than  sixty  years  was   not  market- 
able (e).     And  in  the  case  of  an  advowson,  a  hundred 
years'  title  at  the  least  is  necessary  (/).     And  in  other  Hixty  y«»n» 
cases,  even  sixty  years  was  sometimes  insufficient.     For  *iway» 
instance,    if  it  might  reasonably   be  presumed  from    the 
contents  of  the  abstract  that  estates  tail  were  subsisting, 

(a)  On  this  subject  the  reader  is  (h)  See  supra,  Ch.  II.,  p.  619. 

referred  generally  to  Lord  St.  Leo-  (0)  Sugd.  Concise  View,  265. 

nards'  •'  Law  of  Vendors  and  Pur-  (**)  See  Hngd.  Concise  View,  265 ; 

chasers  "  (an   invaluable  mass  of  1  .J arm.  &  Byth.  by  Sweet,  59 — 61 ; 

law  and  practice).     The  present  9  Id.  28. 

chapter  chiefly  consists  of  short  (>)  1  Jarm.fc  Byth.  by  Sweet,  60. 

extracts  of  a  few  leading  points  n.  (i). 

from  that  work.  (/)  Sugd.   Concise   View.   267, 

infra,  par.  1618a. 
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^i"1,'!.'1!?'  tne  Purchaser  might  demand  the  production  of  the  prior 
~ title  (a).     1616. 

vS:f  78,M      B^  the  stat  37  &  38  Vict*  c'  78>  9-  l  (Appendix),  it  is 
s-  *•  enacted,  that  "  In  the  completion  of  any  contract  of  sale 

of  land  made  after  December  31st,  1874,  and  subject  to 

any  stipulation  to  the  contrary  in  the  contract,  forty  years 

shall  be  substituted  as  the  period  of  commencement  of  title 

which  a  purchaser  may  require  in  place  of  sixty  years,  the 

present  period  of  such  commencement ;  nevertheless  earlier 

title  than  forty  years  may  be  required  in  cases  similar  to 

those  in  which  earlier  title  than  sixty  vears  mav  now  be 

required."     1617. 

Right  to  [Under  the  old  law  where  the  statement  in  the  abstract, 

production 

t?tFrior  or  its  silence,  led  to  a  fair  inference  that  the  prior  title  might 
disclose  an  existing  defect,  the  purchaser  might  require  it 
to  be  produced  ;  although,  where  it  was  not  in  the  seller's 
power,  he  could  not  object  to  the  title  upon  mere  sus- 
picion (/>).  If  nothing  appeared  on  the  face  of  the  deeds 
comprised  within  the  period  through  which  a  purchaser  was 
entitled  to  investigate  the  title,  which  threw  a  reasonable 
doubt  or  suspicion  on  the  anterior  title,  the  want  of  the 
prior  instruments,  though  referred  to  or  recited  in  the 
abstracted  deeds,  was  not  material  (r).  But  where  an  as- 
surance depended  for  its  validity  upon  something  which 
had  been  previously  done,  the  whole  transaction  should  have 
been  stated  upon  the  abstract,  although  the  abstract  might 
thereby  be  carried  beyond  sixty  years.  Thus,  an  appoint- 
ment should  not  have  been  abstracted  without  previously 
showing  the  creation  of  the  power,  and  the  ceremonies 
requisite  to  the  valid  exercise  of  it ;  nor  a  post-nuptial  settle- 
ment executed  in  pursuance  of  articles  antecedent  to  the 
marriage,  without  first  abstracting  the  articles  at  length, 

(«)  Sugd.  Concise  View,  265  ;  1  (c)  1  Jarm.  &  Byth.  by  Sweet. 

Jarm.  k  Byth.  by  Sweet,  60,  n.  (?).       62. 
(fc)  Siigd.  Concise  View,  266. 
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[that  it  might  be  seen  whether  or  not  the  settlement  was  ^"'I'i?' 
in   conformity  with   them   (a).      But  this   is  materially 
altered  by  the  provisions  (set  forth  in  par.  1663a)  of  s.  3 
of  stat.  44  &  45  Vict.  c.  41  (Appendix).     1618. 

In  accordance  with  the  latter  part  of  s.  1  of  stat.  37  &  38  Advowaon. 
Vict  c.  78  (Appendix),  the  title  to  an  advowson  ought  to  be 
carried  back  for  one  hundred  years,  except  in  cases  clearly 
within  s.  30  of  stat.  3  &  4  Will.  4,  c.  27.    Also  in  the  case  of  Term  of 

YOVB. 

a  term  of  years  the  proper  commencement  of  title  will  still 
be  the  deed  by  which  it  is  created,  but  the  subsequent  title 
need  not  be  carried  back  for  more  than  forty  years  (/;).] 
1618a. 


Section  II. 

Of  tlie  Kind  of  Title  which  in  requisite. 
In  contracts  for  the  sale  of  real  estate,  an  agreement  to  pt.iilt.io, 

.  Ch.  2,  a.  2. 

make  a  title  is  always  implied,  unless  the  liability  is  ex- 

pressly  excluded.    And  an  agreement  generally  to  sell,  not  JJ^JJJJ^* 
expressing  the   interest  in  the  subject,  includes  all  the  ^™5oVs 
vendor's  interest  (c).     1619.  intcre0t- 

Where  a  contract  is  entered  into  for  the  purchase  of  "  a  Freehold, 
freehold,"  the  purchaser  is  entitled  to  have  a  clear  freehold 
title,  and  not  a  title  incumbered  with  any  covenant  or  con- 
dition (d).    1620. 

A  purchaser  cannot  be  compelled  to  take  a  title,  if  it  is  Doubtful 
doubtful,  in  the  opinion  of  the  Court,  although  the  Court 
itself  may  have  a  favourable  opinion  of  the  title  ;  for  the 
Court  has  no  means  of  settling  the  question  as  against 
adverse  claimants,  or  of  indemnifying  the  purchaser,  if  its 
own  opinion  should  turn  out  not  to  be  well  founded  (e). 

(a)  1  J  arm.  &  Byth.  by  Sweet,  (e)    Rogers   v.     Waterhoiw,    4 

67.  Drewry  329  ;  Pyrlw  v.   Wadding- 

(h)  Frend   v.  Buckley.  L.  R.  5  ham,    10    Hare    7.    10  ;    Sykr*    v. 

Q.  B.  (Ex.  Ch.)  213.  Sheard,  2  D.  J.  &  S.  6  ;  Collier  v. 

(c)  Sugd.  Concise  View,  13.  McBean,  L.  R.  1  Ch.  Ap.  81  ;  MuL 

(<0  Phillips  v.  Caldehugh,  L.  R.  liny*  v.  Trinder,  L.  R.  10  Eq.  449. 
4  Q.  B.  159. 
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Pt.III.T.10, 
Ch.  *2,  s.  2. 


Title  with 
indemnity. 

Equitable 
title. 


Detraction 
of  contin- 
gent re- 
mainders. 

Statute  of 
Limitations. 


Title 
incomplete. 


Compensa- 
tion. 


LoHHor's 
title. 


But  still  he  will  not  be  permitted  to  object  to  a  title  on 
account  of  a  bare  possibility  or  suspicion  (a).  And  if  the 
Court  is  clearly  of  opinion  that  the  title  is  good,  it  may 
not  be  deterred  from  enforcing  specific  performance,  by 
the  fact  that  one  of  the  conveyancing  counsel  of  the 
Court,  or  a  judge  of  the  Court  below,  considered  the  title 
doubtful  (b).  A  purchaser  is  not  bound  to  accept,  nor  a 
vendor  to  give,  a  title  with  an  indemnity  (c).  Nor  will  a 
purchaser  be  obliged  to  take  an  equitable  title,  unless  the 
Court  sees  that  the  legal  estate  can  be  got  in  (d).  But 
he  will  be  compelled  to  take  a  title  depending  upon  the 
destruction  of  contingent  remainders,  or  upon  the  Statute 
of  Limitations  (e).     1621. 

It  is  no  objection  that,  at  the  time  of  the  agreement, 
matters  remained  to  be  done  to  complete  the  title,  which 
in  their  nature  were  capable  of  being  effected  before  the 
completion  of  the  purchase  (/).    1622. 

Some  objections  properly  constitute  subjects  of  compen- 
sation, while  others  do  not.  Thus,  small  rents  may  be 
subjects  of  compensation,  although  larger  ones  cannot  (g). 
But  there  are  some  rights  (such  as  a  right  of  sporting) 
which,  although  in  themselves  of  small  value,  are  incapable 
of  compensation,  and  therefore,  if  undisclosed,  vitiate  the 
contract  (A).     1623. 

Before  the  stat.  37  &  38  Vict.  c.  78,  s.  2,  unless  there 
was  a  stipulation  to  the  contrary,  there  was  in  every  con- 
tract for  the  sale  of  a  lease  (even  though  it  were  more  than 
sixty  years  old),  an  implied  undertaking,  at  law  and  in 
equity,  to  make  out  the  lessor's  title  to  demise,  as  well  as 


(a)  Sugd.  Concise  View,  280, 
283—4. 

(ft)  Hamilton,  v.  Buckmaster, 
L.  R.  3Eq.  323  ;  Beioley  v.  Carter, 
L.  R.  4  Cb.  Ap.  230  ;  Badford  v. 
WUIU,  L.  R.  7  Ch.  A\>.  7  ;  Bell  v. 
Hultby,U  K.  15  Eq.  178. 

(<0  Sugd.  Concise  View,  219, 277. 


(d)  Sugd.  Concise  View,  280; 
Ireetond  v.  Pearson,  L.  R.  7  Eq. 
246,  249. 

(«)  Sugd.  Concise  View,  283. 

(/)  Sugd.  Concise  View,  184,  186. 

(^)  Sugd.  Concise  View,  276. 

(A)  Sugd.  Concise  View,  218. 
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that  of  the  vendor  to  the  lease  itself,  even  though  there  was  cJj"'  11°' 
a  very  short  residue  of  the  term,  and  the  value  of  the  pro- 
perty  was  very  small,  and  no  premium  was  taken  for  the 
lease  (a).  But  by  the  stat.  37  &  38  Vict.  c.  78,  s.  2,  rule  1, 
it  is  enacted  that,  "  subject  to  any  stipulation  to  the  con- 
trary," "  under  a  contract  to  grant  or  assign  a  term  of  years, 
whether  derived  or  to  be  derived  out  of  a  freehold  or  lease- 
hold estate,  the  intended  lessee  or  assign  shall  not  be 
entitled  to  call  for  the  title  to  the  freehold/'  And  a  purchaser 
of  a  lease  held  under  a  bishop  cannot  call  for  the  lessor's 
title  (&).     1624. 

[These  restrictions  are  extended  by  stat.  44  &  45  Vict. 
c.  41,  s.  13  (Appendix),  which  enacts,  with  respect  to  con- 
tracts made  after  the  31st  of  December,  1881,  so  far  as  a 
contrary  intention  is  not  expressed  therein,  that  "  on  a 
contract  to  grant  a  lease  for  a  term  of  years  to  be  derived 
out  of  a  leasehold  interest  with  a  leasehold  reversion,  the 
intended  lessee  shall  not  have  the  right  to  call  for  the 
title  to  that  reversion."  And  stat.  45  &  46  Vict.  c.  39, 
s.  4  (Appendix),  enacts  that  "  where  a  lease  is  made  under 
a  power  contained  in  a  settlement,  will,  Act  of  Parliament, 
or  other  instrument,  any  preliminary  contract  for  or  relat- 
ing to  the  lease  shall  not,  for  the  purpose  of  the  deduction 
of  title  to  an  intended  assign,  form  part  of  the  title,  or 
evidence  of  the  title,  to  the  lease."]     1624a/ 

Lands  allotted  under  Inclosure  Acts  become  liable  to  TiU*» «» 

lambs 

the   uses  of  the  estates  in  respect  of  which   they   were  »Uottod- 
allotted ;  and  therefore,  upon  the  sale  of  such  lands,  it  is 
necessary  to  investigate  the  title  to  the  original  estates  (c). 
1626. 

Under  Inclosure  Acts,  the  allotments  taken  in  exchange  Tin*  to 


(a)  Sugd.  Concise  View,  268  ;  1  Ch.)  213. 

Jarm.  &  Byth.  by  Sweet,  70,  651  ;  (6)  Sugd.  Concise  View,  268  ;  1 

Snuter  v.  Drah:  5  B.  &  Ad.  992  :  Jarm.  A:  Byth.  by  Sweet,  70. 

J/Vend  v.  Buckley,  L.  B.  5  Q.  B.  (Ex.  (c)  Sugd.  Concise  View.  271. 
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Pr.III.T.10, 
Oh.  2,  b.  2. 

land*  taken 
in  exchange. 


Title  to  en- 

fnuiuhiaed 

laud. 


Title  to 
property 
derived 
under  a 
grant  from 
the  Crown. 


Title  to 
tithes. 


are  usually  impressed  with  the  title  of  the  property  given 
in  lieu  of  them,  and  discharged  from  their  original  uses  (a). 
But  if  the  property  has  been  derived  under  a  common  law 
exchange  or  an  exchange  by  mutual  conveyances  with 
eviction  clauses,  the  title  to  the  estate  given  in  exchange, 
as  well  as  of  the  estate  taken  in  exchange,  must  be  shown 
from  the  usual  period  down  to  the  date  of  the  exchange ; 
unless,  in  the  case  of  a  common  law  exchange,  it  can  be 
proved  that  the  lands  given  in  exchange  have  been  aliened 
by  the  other  party  (b).    1626. 

[In  case  of  contracts  for  sale  made  on  or  before  the  31st 
of  December,  1881,]  if  the  estate  was  copyhold,  and  has 
been  enfranchised,  the  lord's  title  to  the  freehold  will  be 
required,  as  well  as  the  copyholder's  title  before  its 
extinguishment  (c).  [But  under  a  contract  in  which  a 
contrary  intention  is  not  expressed,  made  after  that  date, 
for  sale  of  the  freehold,  the  title  to  make  the  enfranchise- 
ment cannot,  by  virtue  of  8.  3  (Appendix)  of  44  &  45  Vict, 
c.  41,  be  now  called  for  (d).]     1627. 

Reversions  and  remainders  in  the  Crown  were  not 
destructible  by  recovery,  nor  can  they  now  be  barred  by 
an  enrolled  assurance  ;  and  it  is  therefore  necessary,  in 
deducing  a  title  under  a  grant  from  the  Crown,  to  set  forth 
the  original  grant,  in  order  that  it  may  be  seen  whether 
any  interest  remains  in  the  Crown  or  not,  or  whether  any 
rent,  condition,  or  service  has  been  reserved  (e).     1628. 

The  foundation  of  a  title  to  tithes  as  an  existing  lay 
property,  must  be  a  grant  from  the  Crown  after  the  dissolu- 
tion of  the  monasteries.  But  it  is  not  necessary  to  deduce 
the  title  from  that  period.     The  title  following  the  grant 


{a)  4  Jarm.  &  Byth.  by  Sweet,  6, 
7  ;  see  also  Sugd.  Concise  View,  271 . 

(b)  1  Jarm.  &  Byth.  by  Sweet,  75 ; 
Sugd.  Concise  View,  271  ;  4  Jarm. 
&  Byth.  by  Sweet,  3,  5  ;  Watk. 
Conv.  3rd  ed.  by  Pre&t.  lsl. 


(c)  Sugd.  Concise  View.  270  ;  1 
Jarm.  &  Byth.  by  Sweet,  83. 

(d)  Supra,  par.  359a. 

(e)  1  Jarm.  &  Byth.  by  Sweet. 
68. 
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may  commence  at  the  same  period  as  the   title   to   the  c^1?"™' 
estate  out  of  which  they  issue  would  have  done  (a).  1629. 


Section  III. 
Of  Defects  in  the  Title  (b). 


If  the  purchaser  accepts  an  abstract  as  showing  a  satis-  ciIf2L J'J0* 
factory  title,  yet  he  is  not  precluded  from  showing  by  other  ^urohj|fler 
evidence  that  the  title  is  a  bad  one  (c).     1630.  SX£°£ 

Unless  a  vendor  or  his  agent  suppresses  an  incumbrance  no  defect 

or  a  defect  in  the  title,  a  purchaser  cannot  obtain  relief  abstract. 

against  a  vendor  for  any  incumbrance  or  defect  in  the  title  is  n?^u5re 

which  is  altogether  overlooked,  and  to  which  his  covenants  defect  or  in- 
cumbrance. 

do  not  extend  (d).  And  although  the  vendor  has  fraudu- 
lently concealed  an  incumbrance,  yet  the  purchaser  has 
no  lien  on  the  purchase  money  after  it  is  appropriated  by 
the  vendor  (e).     1631. 

A  decision  of  the  House  of  Lords  when  once  pronounced  D«ri*ion  by 

1  the  House  of 

in  a  particular  case  is  conclusive  in  that  case,  and  cannot  LordH- 
be  reversed  except  by  Act  of  Parliament.  But  it  would 
seem  that  if  the  House  should  afterwards  be  of  opinion 
that  an  erroneous  principle  had  been  adopted  in  the  first 
case,  the  House  would  not  be  bound  in  any  other  to  adhere 
to  such  principle  (/).  And  a  decision  by  the  House  of 
Lords,  in  favour  of  the  validity  of  a  title,  if  in  a  suit 
between  a  vendor  and  purchaser  only,  would  be  no  more 
than  a  precedent  for  a  decision  in  favour  of  the  title,  if  it 
should  be  attacked  by  a  third  party  (g).     1632. 

A  purchaser,  by  entering  into  possession,  is  generally  J^SEf 

(»)  Sugd.  Concise  View,  267.  (d)  Sugd.  Concise  View,  6, 406— 

lb)  See  22  &  23  Vict,  c/34,  s.  24,  41 1. 

and  23  &  24  Vict.  c.  38,  s.  8,  as  to  (r)  Sugd.  Concise  View.  411. 

the  punishment  for  fraudulent  con-  (/)   Wilson  v.  Wilton.  5   H.  L. 

cealment  or  falsifying  a  pedigree  by  Cas.  40,  63,  71. 

a  vendor  or  mortgagor.  (g)  Sugd.  Concise  View.  281. 

(c)  Sugd.  Concise  View,  315. 

VOL.   I.  YY 


690 


OP  DEFECTS   IN   THE   TITLE. 


Pr.III.T.10, 

\>n«  2,  H«  «»• 


Protection 
by  means  of 
anaatign- 
mentor  a 
statute, 
recogni- 
sance, or 
judgment. 


Discharge 
of  incum- 
brances on 
sale. 


held  by  that  act  to  have  waived  those  objections  to  the 
title  of  which  he  had  distinct  information.  But  if  posses- 
sion is  authorized  by  the  contract  to  be  taken  before  a 
title  is  made,  the  fact  of  taking  possession  cannot  by  itself 
amount  to  a  waiver  of  objections.  Nor  will  acts  of  owner- 
ship after  an  authorized  possession,  or  the  preparation  of  a 
conveyance  (a)  [and  in  some  cases  even  the  execution  of 
a  conveyance  (6)].  And,  with  the  vendor's  concurrence,  a 
purchaser,  without  waiving  objections  thereby,  may  safely 
take  possession  of  the  estate  at  the  time  the  contract  is 
entered  into  ;  as  he  cannot  be  held  to  have  waived  objec- 
tions of  which  he  was  not  aware  (c).     1633. 

A  purchaser  without  notice  of  any  incumbrances  may 
protect  himself  from  them,  by  means  of  an  assignment  of 
a  statute,  recognizance,  or  judgment  (d).     1634. 

By  the  stat.  37  &  38  Vict.  c.  78,  8. 2,  rule  3,  it  is  enacted 
that,  "  subject  to  any  stipulation  to  the  contrary,"  "  the  in- 
ability of  the  vendor  to  furnish  the  purchaser  with  a  legal 
covenant  to  produce  and  furnish  copies  of  documents  of 
title  shall  not  be  an  objection  to  title  in  case  the  purchaser 
will,  on  the  completion  of  the  contract,  have  an  equitable 
right  to  the  production  of  such  documents."     1635. 

[Under  stat.  44  &  45  Vict.  c.  41,  s.  5  (Appendix),  the 
Court  is  empowered  to  make  provision  for  incumbrances 
on  land  sold,  and  to  declare  the  land  to  be  freed  therefrom.] 
1635a. 


(«)  Sngd.  Concise  View,  244 — 6  ; 
In  re  Oloag  and  Miller,  L.  R.  23 
Ch.  D.  320. 

(fi)  Palmer  v.   Johnsim,  L.    R. 


12  Q.  B.  D.  32. 
(jo)  Sugd.  Concise  View,  7. 
(rf)  2  Cruise  T.  14,  §  107. 
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CHAPTER  III. 

OF   THE   PARTICULARS   AND    CONDITIONS   OF   SALE. 

Where  property  is  sold  by  auction,  it  is  the  office  of  the    part  in. 

1      f        *  J  \  T.  10,  Ch.  3. 

particulars  to  give  an  accurate  description  of  the  property,  

and  the  office  of  the  conditions  to  state  the  terms  on  which  particular* 

and  of  coii- 

the  sale  is  made.     And  where  the  property  is  in  mortgage,  £|£onsof 
this  should  appear  on  the  face  of  the  particulars,  and  not 
merely  by  the  conditions  of  sale  (a).     1636. 

The  practice  of  keeping  back  the  conditions  of  sale  until 
the  auction,  is  "one  which  is  to  be  reprobated  in  the 
strongest  manner  "  (b).     1637. 

It  is  now  a  very  general  practice  for  vendors  to  take  the  invmtig*. 

.  .  .  .  tionoT  title 

precaution  of  having  their  title  investigated  before  they  ^^rmine 
attempt  to  sell,  in  order  that  they  may  know  upon  what^jfj^,,^, 
conditions  to  offer  the  property  for  sale  (r).     1638.  **  ' 

A  prudent  vendor  invariably  resorts  to  special  condi-  when 

Kpecial 

tions,   wherever  the  circumstances  of  his  title  render  it  eouditioiiH 

'  are  requisite. 

probable  that  he  may  be  unable  to  enforce  a  contract 
entered  into  without  such  protection,  or  may  be  put  to 
great  expense  by  unreasonable  or  unnecessary  requisitions 
on  the  part  of  the  purchaser  (d).  Hence,  special  conditions 
are  frequently  resorted  to  in  order  to  guard  against  the 
liability  to  produce  titles  upon  exchanges,  inclosures,  re- 
newable leaseholds,  or  the  like,  and  to  provide  for  appor- 
tionment of  rents,  so  as  to  be  binding  on  purchasers,  or  to 

(a)  l\*rrance  v.  Bolton,  L.  R.  14  (<?)  9  Jarm.  &.  Byth.  by  Sweet. 

Eq.  124.  133—5  :  8  Ch.  A  p.  118.  18  ;  1  Jarm.  &  Byth.  by  Sweet,  COB. 

(&)  Malins,  V.-C,  in  Torrance  v  (</)  9  Jarm.  &  Byth.  by  Sweet.  4S. 
Bolton,  L.  R.  14  Eq.  132—3. 

Y  Y 
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tPiotchL-i  ma^e  the  purchaser  take  subject  to  unusual  liabilities; 
such  as  a  liability  to  an  original  rent  and  the  covenants 
in  the  original  lease,  where  only  part  of  the  property  is 
sold  (a).     1639. 

where  they       But  unusual  conditions  should  be  avoided,  even  where 

should  be 

avoided.  property  is  sold  by  one  who  is  absolutely  entitled  to  it, 
unless  such  conditions  are  necessary ;  because  they  tend  to 
alarm  and  disgust  purchasers  and  their  solicitors  (b).  And 
where  property  is  sold  by  trustees,  mortgagees,  or  assignees, 
this  caution  is  particularly  needful ;  for  if  they  unneces- 
sarily impose  any  unusual  conditions  which  may  cause  the 
property  to  fetch  a  less  price  than  it  otherwise  would,  they 
may  render  themselves  liable  for  a  breach  of  trust  (<?).  Yet 
at  the  same  time  there  may  be  cases  where  they  may 
render  themselves  equally  liable,  if  they  omit  the  protec- 
tion of  special  conditions,  where  they  are  clearly  neces- 
sary (d).     1640. 

How  they         It  is  the  duty  of  persons  who  put  up  propertv  for  sale 

must  be  "i  «i        •  •  i  " 

expressed,  by  auction,  to  describe  it  with  perfect  accuracy,  and  not 
merely  in  such  a  way  that  a  person,  by  drawing  proper 
inferences  from  everything  that  is  stated,  may  be  able  to 
ascertain  what  is  sold  (e).     1641. 

Special  conditions  should  be  very  clearly  and  precisely 
expressed  ;  for  if  a  vendor  sells  property  under  stipulations 
which  are  against  common  right,  whether  contained  in  the 
contract  itself  or  in  conditions  of  sale,  but  uses  ambiguous 
words,  the  purchaser  may  generally  construe  them  in  the 
manner  most  advantageous  to  himself  (/).  Hence  a  life 
annuity  to  which  an  estate  is  subject,  granted  for  several 

(a)  Sugd.  Concise  View,  28.  Beav.  430. 

(b)  Sugd.  Concise  View,  28.  (/)  Sugd.    Concise  View,   242  ? 
(f?)  See  Sugd.  Conciso  View,45;9       Synwnxv.  Jam/*,  1  Y.  &  C.  N.  R. 

Jarni.  &  Byth.  by  Sweet,  48.  487—490  ;  Seaton  v.  Mapp,  2  Coll. 

(d)  See  9  Jarm.  &  Byth.  by  Sweet,  562 ;  Rhodes  v.  IbbeUon,  4  D.  M.  & 

4*.  G.  787,  790—3;  Greare*  v.  If  ?/«m. 

(>)  SfrcaUland  v.  Dear*Uy,    29  26  Beav.  290. 
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lives  and  the  life  of  the  survivor,  should  be  so  described,  Tp?o  Vi!!':;. 
and  not  simply  as  "  a  life  annuity,"  which  might  be  for  one 
life  only  (a).     1642. 

Special  conditions  of  sale  must  not  be  such  as  to  entrap 
the  purchaser ;  and  they  must  not  be  founded  on  any 
erroneous  statement  of  fact  (b).     1643. 

A  condition  that  the  vendor  shall  be  at  liberty  to  rescind  condition 
the  contract,  "  if  the  purchaser  shall  show  any  objection,  rwcmding 

\  r  m  .      .       thecontraut. 

whether  of  title,  conveyance,  or  otherwise,  and  shall  insist 
thereon,"  or  "  if  the  purchaser  shall  insist  on  any  objec- 
tions or  requisitions  which  the  vendor  may  be  unable  or 
unwilling  to  remove  or  comply  with,"  does  not  authorize 
the  vendor  to  rescind  the  contract,  where  he  has  no  title* 
at  all,  or  without  attempting  to  answer  the  requisitions, 
although  some  of  them  are  untenable  ;  but  the  vendor  is 
bound  to  answer  them,  and  give  the  purchaser  an  oppor- 
tunity of  either  waiving  or  insisting  upon  them.  And  the 
vendor  has  duties  which  he  cannot  get  rid  of  by  such  con- 
ditions. So  that  there  are  some  things  which  the  purchaser 
has  not  only  a  right  to  make  the  subject  of  requisition,  but 
even  to  insist  on  them,  notwithstanding  any  such  condition  : 
as  for  instance,  that  a  mortgagee  shall  be  paid  oft'  and 
concur  in  the  conveyance  (c).  But  if  the  purchaser  takes  an 
objection  to  the  title  of  part  of  the  property,  the  removal 
of  which  might  involve  a  long  and  expensive  inquiry, 
the  vendor  has  a  right  to  avail  himself  of  a  condition 
enabling  him  to  rescind,  if  any  objection  were  persisted 
in(</).     1644. 

A  condition  that   all  objections  to  the  title    must  be  condition* 

■  as  to  time 

delivered  within  a  given  time,  or  shall  be  deemed  waived,  JgJJJJJ* 

(a)  Dryidal?  v.  Mace,  5  D.  M.  At  (c)  tirearex  v.  Wilson,  25  Beav. 

G.  103.  290  ;  Turpin,  v.  Chambers,  29  Beav. 

(*)  Harnett  v.  Baker,  L.  R.  20  104 ;  Bowman  v.  II y  land,  L.  R.  8 

Eq.  50 ;  In  re  BanUter,  Broad  v.  Ch.  D.  588. 

Munton,  L.  R.  12  Ch.  D.  (Ap.)  131,  (d)  Marexon  v.  Fletcher,  L.  R.  t> 

1SH.  Ch.  Ap.  91. 
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tmTch!^.  *s  binding  (a).  But  a  condition  stipulating  that  the  time 
appointed,  after  the  delivery  of  an  abstract,  for  the  taking 
of  objections,  shall  be-  of  the  essence  of  the  contract, 
means  after  the  delivery  of  a  perfect  abstract,  so  far  as  it 
could  be  furnished  at  the  date  of  delivery  (/>).  And  the 
purchaser  is  not  precluded  from  taking  objections  which 
arise  out  of  evidence  called  for  hefore  the  time  limited  (c), 
or  from  objecting  that  the  vendor  has  no  power  to  make 
a  title  at  all ;  as  where  the  sale  is  under  a  power  of  sale 
which  has  not  yet  arisen  (d).     1645. 

coiMiition  an      A  purchaser  is  frequently  precluded  by  a  condition  from 

to  range  of  *  *  ^    *  * 

title.  calling  for  a  title  antecedent  to  a  certain  period,  and  some- 

times a  very  recent  period  ;  as  the  vendor's  conveyance  or 
a  late  Inclosure  Act,  etc.  (e).  But  this  does  not  preclude 
the  purchaser  from  showing  that  such  anterior  title  is  de- 
fective (/).  Where,  therefore,  such  anterior  title  is  defec- 
tive, the  vendor  should  further  stipulate  that  he  shall  not 
be  considered  as  answerable  for  any  defects  of  title  which 
may  be  discovered  (g).  And  even  this  would  not  preclude 
the  purchaser  from  objecting,  where  there  is  a  false  recital 
concealing  a  defect  of  title  prior  to  the  date  fixed  upon, 
and  the  sale  is  made  by  a  Court  of  Equity  (A).     1646. 

A  special  condition  of  sale,  limiting  the  extent  of  title, 
[was]  no  excuse  for  a  purchaser  not  insisting  on  the  pro- 
duction of  a  deed  beyond  those  limits,  of  which  he  had 
actual  or  constructive  notice  (i).  [But  as  to  this  see  par. 
1663a.]     1647. 

Where  a  vendor  knows  of  a  deed  affecting  the  title,  he 

('«)  Sugd.  Concise  View,  15.  (/)  9  Jarm.  k  Byth.  by  Sweet.  3. 

(£)  Sugd.   Concise    View,   194  ;  See  also  Sugd.  Concise  View,  14  ; 

Want  v.  StaU-ibras*,  L.   K.  8  Ex.  Smith  v.  Robinson,  L.  R.  13  Ch.  D. 

175.  148. 

(<•)  Sugd.  Concise  View,  15,  16.  (j)  9  Jarm.  &  Byth.  by  Sweet.  3. 

(rf)    Want  v.  Stallibra*8,  L.  R.  8  (A)  EUe  v.  JBUe,  L.  R.  13   Eq. 

Ex.  175.  196. 

(f)  1   Jarm.  &  Byth.  by  Sweet,  (/)  Prto  v.  Hammond.  30  Beav. 

505.  495. 
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does  not  protect  himself  from  disclosing  it  by  a  condition  TPioTc"L3 
of  sale  providing  that  no  requisition  or  inquiry  should  be 
made  in  respect  of  a  specified  deed,  or  any  other  prior  to  a 
certain  date  :  for  it  would  be  most  mischievous  to  allow  a 
vendor  to  suppress  facts  known  to  him  affecting  the  title, 
and  yet  compel  a  purchaser  to  accept  it  (a).     1648. 

It  was  a  common  practice  to  restrain  a  purchaser  from  conditions 
calling  for  evidence  of  extrinsic  facts  (as  heirship,  intestacy,  eviden<»- 
death,  etc.)  which  are  recited  or  taken  notice  of  in  deeds  of 
a  certain  antiquity,  as,  for  instance,  in  deeds  thirty  years 
old,  unless  the  circumstances  of  the  title  require  that  a 
more  recent  period  should  be  fixed  upon  (b).  [But  this  is 
modified  by  stat.  37  &  38  Vict.  c.  78,  s.  2,  rule  2,  which  enacts] 
that,  "  subject  to  any  stipulation  to  the  contrary,"  "  recitals, 
statements,  and  descriptions  of  facts,  matters,  and  parties 
contained  in  deeds,  instruments,  Acts  of  Parliament,  or 
statutory  declarations,  twenty  years  old  at  the  date  of 
the  contract,  shall,  unless  and  except  so  far  as  they  shall 
be  proved  to  be  inaccurate,  be  taken  to  be  sufficient 
evidence  of  the  truth  of  such  facts,  matters,  and  descrip- 
tions." [And  this  enactment  is  extended  by  the  provisions 
of  stat  44  &  45  Vict  c.  41,  s.  3  (Appendix)  (<■).]     1649. 

If  a  condition  of  sale,  as  a  ground  for  excluding  the 
purchaser  from  evidence  of  title  to  which  he  would  other- 
wise be  entitled  of  common  right,  makes  an  assertion  of  a 
fact,  such  assertion  must  be  proved.  Thus,  if  a  condition 
states  that,  as  certain  lands  were  allotted  in  respect  of  a 
manor,  and  the  manor,  with  the  allotments,  was  purchased 
bv  the  vendors'  testator,  the  title  of  the  vendors  to  the 
manor  shall  be  conclusive  evidence  of  their  title  to  the 
lands  ;  the  purchaser  is  entitled  to  proof  of  the  two  asser- 
tions on  which  this  condition  is  grounded  (d).     Where  it 

(a)  Edward*  v.  Wichmar,  L.  R.  120, 121,  505. 

1  Eq.  68 ;  Smith  v.  Robintan,  L.  R.  (o)  Infra,  par.  1663a. 

13  Ch.  D.  148.  00  Symond*  v.  Jamc*,  1  Y.  &  C. 

(ft)  1  Jarin.  &  Byth.  by  Sweet,  N.  R.  487. 


(596  OF   THE    PARTICULARS   AND   CONDITIONS   OF   SALE. 

paut  1 1 1.    js  a  condition    of  sale    that    no   further  evidence   of  the 

X.  10,  Oil.  •>. 

identity   of  the   parcels  shall   be   required  than  what   is 

afforded  by  the  abstract,  or  by  the  deeds,  instruments,  or 
other  documents  therein  abstracted,  and  the  descriptions 
in  the  different  documents  differ  among  themselves  and 
from  the  description  in  the  particulars  of  sale,  the  pur- 
chaser is  entitled  to  have  some  proof  of  the  identity 
aliunde.  For,  in  the  case  supposed,  the  deeds  themselves 
do  not  afford  evidence  of  the  identity,  but  constitute  the 
subject  of  the  doubt  as  to  the  identity  (a).  Where  it  is 
stipulated  that  the  vendor  shall  deduce  a  good  title,  and 
that  he  shall  deliver  up  to  the  purchaser  of  the  greater  part 
in  value  of  the  estate  all  the  title  deeds  and  documents  in 
his  custody,  but  shall  not  be  bound  or  required  to  produce 
any  original  deed  or  other  documents  than  those  in  his  pos- 
session and  set  forth  in  the  abstract,  the  word  "  produce " 
means  "  deliver  up.'"  The  stipulation  does  not  exempt  the 
vendor  from  producing  the  deeds  themselves  for  the  pur- 
pose of  verifying  the  abstract.  For  otherwise  the  vendor 
might  have  furnished  an  abstract  of  a  good  title,  and  yet 
he  might  not  have  one  deed,  or  only  some  immaterial 
deeds,  corresponding  with  the  abstract,  so  that  the  abstract 
might  be  wholly  unverified,  and  the  purchaser  might  have 
no  title  at  all  (ft).     1650. 

condition  an      A  condition  that  misdescriptions   and  errors  shall  not 

to  errors  and  L 

tiSut*cril>'  annul  the  sale,  but  that  a  compensation  shall  be  given 
for  the  difference  in  value,  does  not  extend  to  fraudulent 
errors  or  very  substantial  misdescriptions  (c).  In  some 
cases  the  purchaser  will,  in  others  he  will  not,  lose  his 
right  to  compensation  by  taking  a  conveyance  (d).     1651. 

(«)  Floicrr  v.  Hurtopp,  6  Beav.  Q.    B.    159;    see     Whittemore    v. 

476.  Whittemore,  L.  R.  8  Eq.  603. 

(7/)  Soiithby  v.  Ihttt,  2  My.  k  Cr.  (d)  Manson  v.  Thacker,  L.  R.  7 

207.  Ch.    D.   620;    In  re    Tvriier  and 

O)  Supd.  Concise  View,  20— L  ;  SkelUm,  L.  R.  13  Ch.  D.  130;  Pal- 

Phillijj*  v.    Caldelvugh,    L.    11.   i  imr v.  Johnson, L.  E.  12 Q.B.  D.  32. 
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Where  a  defect  is  a  latent  one,  and  the  purchaser  cannot  T*i5*™*3. 
by  the  greatest  attention  discover  it,  if  the  vendor  is  aware  ^^ 
of  it  and  does  not  acquaint  the  purchaser  with  the  fact,  the  estate  i» 

.  ii      bought  with 

contract  is  not  binding  at  law  or  in  equity,  although  he  ail  faults, 
bought  the  estate  with  all  faults  (a).     1652. 

[There  must  have  been  express  conditions  where  the  seller  Condition  as 

u  r  to  expeuaea. 

intended  to  throw  upon  the  purchaser  the  expense  of 
searches,  or  the  expense  of  travelling  to  a  distant  place  to 
examine  the  abstract  with  the  deeds,  or  the  like  (/>).  Where 
the  title  deeds  could  not  be  delivered  up,  it  must  have 
been  provided  that  the  expense  of  attested  copies  thereof, 
and  of  covenants  to  produce  them,  should  be  borne  by  the 
purchaser,  as  otherwise  the  expense  would  fall  on  the 
vendor ;  and  if  the  property  was  sold  in  several  lots,  and 
the  deeds  were  numerous,  a  large  proportion  of  the  pur- 
chase money  might  be  thereby  absorbed  (c)J]     1653. 

By  the  stat.  37  &  38  Vict.  c.  78,  s.  2,  rule  4,  it  is  enacted 
that,  "  subject  to  any  stipulation  to  the  contrary,"  u  such 
covenants  for  production  as  the  purchaser  can  and  shall 
require  shall  be  furnished  at  his  expense,  and  the  vendor 
shall  bear  the  expense  of  perusal  and  execution  on  behalf 
of  and  by  himself,  and  on  behalf  of  and  by  necessary 
parties  other  than  the  purchaser."  [And  this  enactment 
is  extended  by  the  provisions  of  stat.  44  &  45  Vict.  c.  41, 
s.  3  (Appendix)  (d).]     1654. 

As  a  general  rule,  where  a  contract  for  purchase  provides  condition  an 
that li  possession"  shall  be  given  by  a  certain  day,  the  word  Am- 
,l  possession  "  must  be  understood  to  mean  possession  with 
a  good  title  shown  (i).     1655. 

9 

A  condition  for  payment  of  interest,  if,  by  reason  of  any  Condition  as 
"  unavoidable  obstacle,"  the  contract  cannot  be  completed 

(a)  Sugd.  Concise  View,  238.  (rf)  Infra,  par.  1663a. 

(h)  Sugd.  Concise  View.  24.  (e)  Tilley  v.  Thoma*,   L.    R.    3 

(c)  Sugd.  Concise  View,  24  ;  9       Ch.  Ap.  61. 
J  arm.  k  Byth.  by  Sweet,  8. 
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tPiotchI3  ky  a  day  named,  does  not  apply  to  a  delay  occasioned  by 
~  the  state  of  the  title  (a).     1656. 

A  condition  to  pay  interest,  if,  "  from  any  cause  what- 
ever," the  purchase  is  not  completed  by  the  time  fixed, 
does  not  apply  to  a  case  of  delay  occasioned  by  the  mis- 
conduct of  the  vendor  (6).     1657. 

comiition  as  If  it  is  simply  stipulated  that  the  purchaser  shall  pay  for 
timber,  he  must  even  pay  for  trees  which  are  not  strictly 
timber,  but  yet  are  considered  such  according  to  the  custom 
of  the  country  (c).     1658. 

condition  a«      In  the  absence  of  any  stipulation  or  indication  to  the 

to  fixture*.  J  i.i 

contrary,  common  fixtures  which  would  descend  to  the 
heir  pass  to  the  purchaser  under  the  common  conveyance. 
And  therefore,  where  it  is  intended  that  the  purchaser  shall 
pay  for  fixtures,  this  should  always  be  expressed  (d).  1659. 

todays" M  ^n  a  sa^e'  ^V  aucti°n>  °*  lands  in  lots,  the  purchaser  of 
the  lot  which  is  of  the  largest  value  is  entitled  to  the 
custody  of  the  deeds  relating  to  all  the  property,  unless 
there  is  a  stipulation  to  the  contrary.  But  if  there  is 
a  condition  that  the  purchaser  of  "  the  largest  lot"  shall 
have  them,  that  means  the  largest  in  superficial  acreage  (e). 
1660. 

By  the  stat  37  &  38  Vict,  c.  78,  s.  2,  rule  5,  it  is 
enacted  that,  "  subject  to  any  stipulation  to  the  contrary," 
"  where  the  vendor  retains  any  part  of  an  estate  to  which 
any  documents  of  title  relate  he  shall  be  entitled  to  retain 
such  documents."  1661. 
conditions  If  the  estate  is  leasehold,  and  the  vendor  cannot  procure 
leasehold*,  an  abstract  of  the  lessor's  title,  this  fact  should  be  stated 
in  the  conditions,  in  order  to  preclude  the  purchaser  from 
insisting   upon   the   production   of  the   lessor's   title  (/). 

(a)  Sugd.  Concise  View,  495.  Jarm.  &  Byth.  by  Sweet,  35. 

(&)  William*     v.     Glenton,    34  (e)  OHffitht  v.  Hate  hard,  1  K. 

Beav.  528.  &  J.  17. 

(/•)  Sufjd.  Concise  View.  22— 33.  (/)  Sdgd.  Concise  View,  25,  268; 

(d)  Sugil.  Concise  View,  23  ;  9  but  see  infra,  par.  1663a. 
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Conditions  intended  to  preclude  objections  on  account  of  T} 
the  lessor's  title  are  to  be  construed  with  great  strictness,  " 
and  must  be  very  unambiguous  and  conclusive  to  be  of 
anv  avail.  And  a  condition  that  the  seller  shall  not  be 
liable  to  produce  the  lessor's  title,  or  that  no  requisition  or 
inquiry  shall  be  made  respecting  the  title,  does  not  exclude 
the  purchaser  from  showing  aliunde,  without  the  aid  of 
requisitions,  that  the  title  is  bad  (a).  Where  a  lease  is 
sold,  although  the  reference  to  the  lease  binds  the  pur- 
chaser, yet  unusual  covenants  should  be  stated  in  the  con- 
ditions (/>).  As  surrendered  leases  are  given  up  to  the  lessor, 
if  the  premises  are  held  under  a  renewed  lease  expressly 
granted  in  consideration  of  the  surrender  of  a  former  lease, 
there  should  be  a  condition  that  the  purchaser  "  shall  not 
require  the  production  of,  or  the  deduction  of  the  title  to, 
any  surrendered  lease  which  is  referred  to  in  the  subsisting 
lease"  (e).     1662. 

A  proviso  in  a  contract  for  sale,  that,  if  either  party  r«. 
break  the  agreement,  he  shall  pay  a  sum  of  money  to  the 
other,  does  not  give  either  party  an  option  to  break  the 
agreement,  but  it  is  of  the  nature  of  a  penalty ;  and  conse- 
quently a  specific  performance  will  be  decreed,  just  as  if 
no  such  proviso  had  been  inserted  (d).     1663. 

[Certain  specified  conditions  are  now  made  applicable  8tj 
to  contracts  for  sale,  by  stat.  44  &  45  Vict,  c  41  (Appendix),  ^ 
which  enacts,  by  s.  3  :  "  (1)  Under  a  contract  to  sell  and  ™i 
assign  a  term  of  years  derived  out  of  a  leasehold  interest  U 
in  land,  the  intended  assign  shall  not  have  the  right  to  $ 
cull  for  the  title  to  the  leasehold  reversion.  (2)  Where  S" 
land  of  copyhold  or  customary  tenure  has  been  converted  pfl 
into  freehold  by  enfranchisement,  then,  under  a  contract 


(a)  Sugd.  Concise  View,  14,288;  (ft)  Sugd.  Concise  View,  19. 

9  Jarm.  &  Byth.  by  Sweet,  13;  (r)  9  Jarm.&Byth.  by  Sweet,  13. 

Waddell  r.   Wolfe,  L.  R.  9  Q.  B.  (<*)  Sugd.  Concise  View,  158. 
filft 
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t.^chVs.  C^°  se^  anc*  conve.Y  ^e  freehold,  the  purchaser  shall  not 
have  the  right  to  call  for  the  title  to  make  the  enfranchise- 
ment. (3)  A  purchaser  of  any  property  shall  not  require 
the  production,  or  any  abstract  or  copy,  of  any  deed,  will, 
or  other  document,  dated  or  made  before  the  time  pre- 
scribed by  law,  or  stipulated,  for  commencement  of  the 
title,  oven  though  the  same  creates  a  power  subsequently 
exercised  by  an  instrument  abstracted  in  the  abstract 
furnished  to  the  purchaser ;  nor  shall  he  require  any 
information,  or  make  any  requisition,  objection,  or  inquiry, 
with  respect  to  any  such  deed,  will,  or  document,  or  the 
title  prior  to  that  time,  notwithstanding  that  any  such 
deed,  will,  or  other  document,  or  that  prior  title,  is 
recited,  covenanted  to  be  produced,  or  noticed  ;  and  he 
shall  assume,  unless  the  contrary  appears,  that  the  recitals, 
contained  in  the  abstracted  instruments,  of  any  deed, 
will,  or  other  document,  forming  part  of  that  prior  title, 
are  correct,  and  give  all  the  material  contents  of  the 
deed,  will,  or  other  document  so  recited,  and  that  every 
document  so  recited  was  duly  executed  by  all  necessary 
parties,  and  perfected,  if  and  as  required,  by  fine,  recovery, 
acknowledgment,  inrolment,  or  otherwise.  (4)  Where 
land  sold  is  held  by  lease  (not  including  under-lease), 
the  purchaser  shall  assume,  unless  the  contrary  appears, 
that  the  lease  was  duly  granted ;  and,  on  production 
of  the  receipt  for  the  last  payment  due  for  rent  under 
the  lease  before  the  date  of  actual  completion  of  the 
purchase,  he  shall  assume,  unless  the  contrary  appears, 
that  all  the  covenants  and  provisions  of  the  lease  have 
been  duly  performed  and  observed  up  to  the  date  of 
actual  completion  of  the  purchase.  (5)  Where  land 
sold  is  held  by  under-lease,  the  purchaser  shall  assume, 
unless  the  contrary  appears,  that  the  under-lease  and 
every  superior  lease  were  duly  granted;  and,  on  pro- 
duction of  the  receipt  for  the  last  payment  due  for  rent 
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[under  the  under-lease  before  the  date  of  actual  completion   P*RT nIIL 
of  the   purchase,  he   shall   assume,   unless   the   contrary 
appears,   that  all   the    covenants  and   provisions   of  the 
under-lease  have  been  duly  performed  and  observed  up  to 
the  date  of  actual  completion  of  the  purchase,  and  further 
that  all  rent  due  under  every  superior  lease,  and  all  the 
covenants  and  provisions    of  every  superior   lease,  have 
been  paid  and  duly  performed   and   observed  up  to  that 
date.      (6)    On  a  sale    of  any  property,  the  expenses  of 
the  production  and  inspection  of  all  Acts  of  Parliament, 
inclosure  awards,  records,    proceedings   of  Courts,  court 
rolls,  deeds,  wills,  probates,  letters  of  administration,  and 
other  documents,  not  in  the  vendor's  possession,  and  the 
expenses  of  all  journeys   incidental   to   such  production 
or  inspection,  and  the  expenses  of  searching  for,  procuring, 
making,  verifying,  and  producing  all  certificates,  declara- 
tions,  evidences,   and    information    not   in   the   vendor's 
possession,    and    all    attested,   stamped,   office,   or   other 
copies   or   abstracts   of,   or   extracts   from,  any  Acts   of 
Parliament   or    other    documents    aforesaid,    not   in    the 
vendor's  possession,  if  any  such   production,  inspection, 
journey,  search,  procuring,   making,   or  verifying  is  re- 
quired  by   a   purchaser,    either    for    verification   of  the 
abstract,   or   for   any   other   purpose,  shall  be  borne  by 
the  purchaser  who  requires   the  same  ;    and   where   the 
vendor  retains  possession  of  any  document,  the  expenses 
of  making  any  copy  thereof,  attested  or  unattested,  which 
a  purchaser  requires   to  be   delivered   to   him,  shall  be 
borne  by  that  purchaser.     (7)  On  a  sale  of  any  property 
in  lots,  a  purchaser  of  two  or  more  lots,  held  wholly  or 
partly    under   the    same  title,  shall  not  have  a  right  to 
more  than  one  abstract  of  the  common  title,  except  at 
his  own  expense.     (8)  This  section  applies  only  to  titles 
and  purchasers  on  sales  properly  so  called,  notwithstanding 
any  interpretation  in  this  Act.     (9)  This  section  applies 
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tPw  tch!*3.  [°nty  if  an&  **  fftr  as  a  contrary  intention  is  not  expressed 
in  the  contract  of  sale,  and  shall  have  effect  subject  to 
the  terms  of  the  contract  and  to  the  provisions  therein 
contained.  (10)  This  section  applies  only  to  sales  made 
after  the  commencement  of  this  Act  (11)  Nothing  in 
this  section  shall  be  construed  as  binding  a  purchaser 
to  complete  his  purchase  in  any  case  where,  on  a  contract 
made  independently  of  this  section,  and  containing  stipu- 
lations similar  to  the  provisions  of  this  section,  or  any 
of  them,  specific  performance  of  the  contract  would  not 
be  enforced  against  him  by  the  Court"]     1663a. 
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CHAPTER  IV. 

SOME   MISCELLANEOUS   POINTS   IN  THE   LAW   OF   VENDORS 

AND   PURCHASERS   (a). 

In  cases  under  the  old  law,  where  real  property  is  devised  T*wro*\ 
or  conveyed  to  be  sold  for,  or  is  charged  with,  the  payment  obligation 
of  definite  and  ascertained  sums  only,  and  such  payment  j£  ^Sthe 
is  to  take  place  at  the  time  when  the  required  amount  is  to  ^\hT lon 
be  raised,  the  purchaser  of  such  property  is  bound  to  see  money, 
that  the  purchase  money  is  applied  in  the  fulfilment  of  the  rule*, 
trust,  unless  expressly  exempted  by  a  provision  by  the 
author  of  the  trust,  although  the  estate  be  sold  under  the 
decree  of  a  Court  of  Equity.    But  where  the  property  sold 
constitutes  the  natural  and  primary  fund  for  the  payment 
of  debts  generally,  or  is  expressly  charged  with,  or  conveyed 
or  devised  for,  the  payment  of  debts  generally,  and  there- 
fore, in  order  to  ascertain  the  sums  to  the  payment  of  which 
the  property  is  liable,  it  would  be  necessary  for  the  pur- 
chaser to  take  proceedings  in  equity  ;  or  where  the  pur- 
chaser, if  bound  to  see  to  the  application  of  the  money, 
would  be  involved  in  a  trust  of  long  continuance  ;  there, 
the  purchaser,  unless  he  has  notice  that  there  are  no  debts 
or  notice  of  fraud,  is  not  bound  to  see  to  the  application  of 
the  purchase  money  (i).     1664. 

In  illustration  of.  these  rules,  it  may  be  observed,  that,  8pg^n 
as  the  personal  estate,  whether  consisting  of  chattels  per-  Su5^£je 
sonal  or  of  chattels  real,  is  liable  at  the  common  law,  and  Sapor-*0 
constitutes  the  natural  and  primary  fund  for  the  payment  obligation. 

(a)  See  also  next  title.  payment  by  mistake  of  part  of  the 

(&)  See  Story's  Eq.  Jur.  §  1126 —  purchase  money  to  a  tenant  for  life 

1128,  1130—1134  ;    Sugd.  Concise  or  other  party,  see  stat.  22  &  23 

View,   617,   518,  520.     As  to  the  Vict.  c.  35.  s.  13. 
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tPiorchH4  °^  ^e  debts  °f  ^he  testator  generally,  the  purchaser  of  the 
whole  or  of  any  part  of  it,  without  notice  that  there  are 
no  debts,  or  that  the  sale  was  not  made  for  payment  of 
debts,  is  not  bound  to  see  that  the  purchase  money  is 
applied  by  the  executors  in  the  discharge  of  the  debts  (a), 
even  if  the  testator  has  directed  his  real  estate  to  be  sold 
for  payment  of  debts,  whether  specified  or  not,  and  has 
made  a  specific  bequest  of  a  part  of  his  personal  estate  for 
a  particular  purpose  or  to  a  particular  person,  although 
such  specific  bequest  is  known  to  the  purchaser,  but  he 
has  no  reason  to  suspect  any  fraudulent  or  unauthorized 
purpose ;  for,  otherwise,  before  a  person  could  become  a 
purchaser  of  personal  estate  specifically  bequeathed,  it 
would  be  indispensable  for  him  to  come  into  a  Court  of 
Equity  to  have  an  account  taken  of  the  assets  of  the 
testator,  and  of  the  debts  due  from  him,  so  as  to  ascer- 
tain whether  it  was  necessary  for  the  executor  to  sell  (b). 

1665. 

The  same  rule,  for  the  same  reason,  applies  to  real 
estate  devised  for  or  charged  with  the  payment  of  debts 
generally  (c)  ;  even  though  the  trust  is  only  to  sell,  or  is  a 
charge  for,  so  much  as  the  personal  estate  is  deficient  to 
pay  the  debts  ;  and  even  though  a  specific  part  of  the  real 
estate  is  devised  for  a  particular  purpose  or  trust ;  if  the 
whole  real  estate  is  charged  with  the  payment  of  debts 
generally  by  the  will.  If,  however,  the  trustee  has  only  a 
power  to  sell,  and  not  an  estate  devised  to  him  then,  unless 
the  personal  estate  is  deficient,  the  power  to  sell  does  not 
arise  (d).     1666. 

(a)  Story's  Eq.  Jur.  §  1126, 1128;  Eq.  Jur.  380,  382  ;  I  White  &  Tu- 

2  Spence's  Eq.  Jur.  372.  377.  dor's  Leading  Cases,  1st  ed.  46 — 7; 

(6)  Story's  Eq.  Jur.  §  1129  ;  2  Sugd.   V.  &  P.  13th  ed.   543 — 4  ; 

Spence's  Eq.  Jur.  376 — 377  ;  Sugd.  Elliott  v.  Merryman,  Barnard  78. 
Concise  View,  626.  (d)  Story's  Eq.  Jur.  §  1131  ;  2 

(c)   Sugd.   Concise  View,    518;  Spence's  Eq.  Jur.  382  ;  Sugd.  Con- 
Story's  Eq.  Jur.  §  1130  ;  2  Spence's  cise  View,  521. 
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Where,  in  cases  of  real  estate,  the  trust  is  for  the  pay-  t.Pi0btJh!*4. 
ment  of  legacies  or  annuities  only,  or  of  specified  or  sche- 
duled  debts  alone,  or  of  both,  but  not  of  debts  generally, 
the  rule  is  different ;  for  they  are  ascertained,  and  the 
purchaser  must  therefore  see  that  the  money  is  applied  in 
discharge  of  them.  But  where  the  devise  is  for  payment 
of  debts  generally,  and  also  for  the  payment  of  legacies  or 
annuities  or  specified  debts,  the  purchaser  is  not  bound  to 
see  to  the  application  of  the  purchase  money  ;  because,  to 
hold  him  liable  to  see  the  legacies  or  annuities  or  specified 
debts  paid,  would  in  fact  involve  him  in  the  necessity  of 
taking  an  account  of  all  the  debts  and  assets  (a).    1667. 

And  the  purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase  money  where  the  specific  objects  of  the 
trust  are  not  pointed  out  (6).    1668. 

But  if  there  is  collusion  between  the  pwrchaser  and  the 
trustees,  who  are  guilty  of  a  misapplication,  or  if  there  is 
notice  that  the  sale  or  mortgage  is  made  for  the  purpose 
of  a  breach  of  trust,  the  estate  will  be  liable  (c).    1669. 

In  determining  as  to  the  liability  of  the  purchaser,  the 
Court  will  look  to  the  deed  or  will  alone,  and  not  to  sub- 
sequent events  :  so  that  where  a  testator  makes  a  charge 
for  payment  of  debts  generally  and  legacies,  and  the  debts 
are  paid  after  the  death  of  the  testator,  and  the  legacies 
only  are  left  as  a  charge,  that  circumstance  alone  does  not 
prevent  the  application  of  the  rule  (d).     1670. 

Where  the  time  appointed  by  the  will  for  a  sale  of  real 
estate  is  arrived,  and  the  persons  entitled  to  the  money 
are  infants  or  unborn,  there  the  purchaser  is  not  bound  to 
see  to  the  application  of  the  purchase  money ;  because 
that  might  involve  him  in  a  trust  of  long  continuance. 

(a)  Story's  Eq.  Jar.  §  1132 ;  2  (ft)  2  Spence's  Eq.  Jar.  381. 

Spence's  Eq.  Jar.  379,   382,  886,  (0)  2  Spence's  Eq.  Jar.  384;  Sugd. 

389  ;  Sugd.  Concise  View,  618, 520;  Concise  View,  520. 

Robinson  v.  Lomater,  17  Beav.  592.  (d)  2  Spence's  Eq.  Jar.  383. 

VOL.  L  Z  Z 


706  APPLICATION   OF   PURCHASE   MONEY. 

TPioRTc"4  ^U^  ^  an  e9*a^e  *8  charged  with  a  sum  of  money  payable 

to  an  infant  at  his  majority,  the  purchaser  is  bound  to  see 

the  money  duly  paid  at  that  time  ;   for  the  estate  will 
remain  chargeable  with  it  in  his  hands  (a).     1671. 

Where   the  money  is  to  be  applied  by  the  trustee  to 

certain  purposes  which  require,  on  his  part,  time,  delay, 

and  discretion,  it  seems  that  the  purchaser  is  not  bound  to 

see  to  the  application  of  the  purchase  money  (b).     1672. 

Power  to  A  general  power  to  give  a  receipt  in  all  these  cases  was 

give  receipts  °  L  "  *■ 

8toter7&8  Pr(>vided  by  the  stat.  7  &  8  Vict.  c.  76.  And  although  it 
&& £  v!ct.  was  repealed  as  from  the  1st  of  October,  1845,  so  that  the 
vict/c.  145,  power  to  trustees  to  give  receipts  under  that  Act  extends 
c  4if  and     only  from  the    1st   of  January  to   the   1st  of  October, 

45  &  4(5  Vict. 

c  88.  1845  (c)  ;  yet  a  general  power  is  given  by  the  stat.  22  & 

23  Vict.  c.  35,  s.  23,  by  the  [now  repealed]  stat.  23  &  24 
Vict.  c.  145,  s.  29,  [by  the  stat.  44  &  45  Vict.  c.  41,  s.  36 
(Appendix),  and  by  the  stat.  45  &  46  Vict.  c.  38,  s.  40 
(Appendix)  (d).]     1673. 

«*»*pt  If  the  names  of  the  trustees  are  inserted  in  the  usual 

clause. 

clause,  that  the  receipts  of  the  trustees  shall  be  discharges, 
every  trustee  who  has  accepted  the  trust  must  join  in  the 
receipt  for  the  purchase  money,  although  he  may  have 
subsequently  released  the  estate  to  the  other  trustees. 
But  a  trustee  who  never  acted  in  or  accepted  the  trust, 
but  has  renounced  or  released,  need  not  join  in  any 
receipt  (e).  1674. 
vendors  Where  a  vendor  delivers  possession  of  an  estate  to  a  • 

purchaser,  without  receiving  the  purchase  money,  whether 
the  estate  be  or  be  not  conveyed,  equity  gives  the  vendor 
a  lien  on  the  land  for  the  purchase  money,  that  is,  a  hold 
upon  it  for  the   satisfaction  of  the  money ;  and,  to  the 

(a)    Sugd.  Concise   View,    519 ;  Eq.  Jur.  387. 

Story's  Eq.  Jur.  §  1133  ;  2  Spence's  (0)  Sugd.  Concise  View,  621. 

Eq.  Jur.  387.  (d)  See  infra,  Pt.  IV.  T.  1,  c.  2. 

\h)  Sugd.  Concise   View,    519  ;  (e)  Sugd.  Concise  View,  624. 
Story's  Eq.  Jur.  §  1134 ;  2  Spence's 


lien. 
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extent  of  the  lien,  the  purchaser  becomes  a  trustee  for  the  ^"cJ^. 
vendor  (a).     And  the  burden  of  proof  is  on  the  purchaser,     ~ 
to  establish  that  in   the  particular  case  it  has  been  in- 
tentionally displaced    or  waived   by  the  consent   of  the 
party  (b).     If,  on  the  face  of  the  conveyance,  the  considera- 
tion is  expressed  to  be  paid,  and  even  if  a  receipt  for  it 
is  indorsed  on  the  back  of  it,  and  yet  the  money  has  not 
actually  been  paid,  the  vendor  has  a  lien  (c).     And  if  a 
security  has  been  taken  for  the  money,  the  burden  of  proof 
has  been  adjudged  to  lie  on  the  purchaser,  to  show  that 
the  vendor  agreed  to  rest  on  the  security  and  to  discharge 
the  land,  or,  at  most,  the  taking  of  a  security  has  been 
deemed  to  be  no  more  than  a  presumption,  under  some 
circumstances,  of  an  intentional  waiver  of  the  lien,  and  not 
as  conclusive  of  the  waiver  (d).    1675. 

When  the  vendor  has  a  lien  against  the  vendee,  it  con-  Oontinuanoe 

.  thereof. 

tinues  notwithstanding  any  devolution  or  transfer  of  the 
estate,  except  where  it  is  extinguished  by  the  countervailing 
equity  of  a  bona  fide  purchaser  for  valuable  consideration 
without  notice,  when  clothed  with  the  legal  title.   1676. 

Hence  it  exists  against  the  vendee  and  his  heir,  and  Again* 
against  volunteers  claiming  under  him  ;  against  purchasers  wd*to* 
under  him,  with  notice  that  he  had  not  paid  the  purchase- 
money  ;  against  purchasers  having  an  equitable  title  only; 
against  assignees  claiming  by  a  general  assignment  under 
the  bankrupt  and  insolvent  laws  ;  against  assignees  claim- 
ing under  a  general  assignment  made  by  a  failing  debtor 
for  the  benefit  of  creditors ;  and  against  a  judgment  cre- 
ditor of  the  vendee,  at  least  before  an  actual  conveyance  of 
the  estate  has  been  made  to  him  (e).  For,  in  each  of  these 
cases  (except  that  of  the  bona  fide  purchaser  for  valuable 
consideration,  without  notice,   who  has  only  an  equitable 

(a)  See  Sugd.  Concise  View,  628  ;  Story's  Eq.  Jur.  §  1225 

Story's  Eq.  Jur.  §  1215,1217—1220.  (i)  Story's  Eq.  Jur.  §  1226. 

(h)  Story's  Eq.  Jur.  §  1224.  (*)   See  Story's  Eq.  Jnr.  §  1228  ; 

(<0    Sugd.   Concise  View,  537  ;  Sugd.  Concise  View.  536—8. 
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t7 ioTo?'4  t^le),  the  party  in  possession  has  obviously  no  more  equity 
against  the  lien  of  the  vendor,  than  the  vendee  himself  had, 
but  clearly  stands  in  the  same  situation  and  subject  to  the 
same  equity.  And  although  the  bond,  fide  purchaser, 
without  notice,  who  has  only  an  equitable  title,  has  an 
equity  quite  distinct  from  that  of  his  vendor,  the  first 
vendee,  yet  the  equity  of  such  purchaser  to  retain  what  he 
has  paid  for,  is  only  equal  to  that  of  the  first  vendor  to  be 
paid  for  that  which  he  has  parted  with :  and  when  the 
equities  are  equal,  and  neither  of  the  parties  has  the 
support  of  the  legal  title,  the  maxim  applies,  Qui  prior  est 
in  tempore  potior  est  in  jure.     1677. 

But  the  lien  will  not  prevail  against  a  bond  fide  pur- 
chaser for  valuable  consideration  from  the  vendee,  where 
such  purchaser  has  paid  his  purchase  money,  and  taken  a 
conveyance  of  the  legal  estate,  and  had  no  notice,  at  the 
time  of  paying  his  money,  that  such  vendee  had  not  paid 
the  purchase  money  (a) ;  because,  having  given  a  valuable 
consideration  for  the  estate,  without  notice,  he  has  as  much 
equity  to  retain  what  he  has  so  paid  for,  as  the  original 
vendor  has  to  be  paid  for  that  which  he  has  parted  with ; 
and  having  this  equal  equity,  the  Court  will  not  take  from 
him  the  legal  title  with  which  he  has  clothed  himself,  but 
will  act  upon  the  maxim,  that,  where  the  equities  are 
equal,  the  law  shall  prevail ;  so  that,  in  this  case,  the 
vendor's  lien  is  virtually  extinguished  by  the  countervailing 
equity  of  the  purchaser  from  the  vendee.  But  where  a 
vendee  has  sold  the  estate  to  a  bond,  fide  purchaser  without 
notice,  if  the  second  purchase  money  has  not  been  paid, 
the  original  vendor  may  proceed  against  the  estate  for  his 
lien,  or  against  the  purchase  money  in  the  hands  of  such 
sub-purchaser,  for  satisfaction  (6).  1678. 
Where  the  vendee  has  sold  only  a  part  of  it,  the  part 

(a)  Story's  Eq.  Jut.  §  1228. 1229.  (ft)  Id.  §  1282. 
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tained  by  him  is  primarily  chargeable  with  the  lien.  Where  t.Pim3hm 
he  has  sold  different  parts  to  different  persons,  the  lien  is 
to  be  borne  rateably  between  them  (a).    1679. 

Where  an  estate  is  sold  for  an  annuity,  it  must  be  sale* «■- 

J  7  tato  far  an 

secured  not  only  upon  the  estate,   but  also  by  the  bond  •""w*** 
of  the  purchaser  (b).    1680. 

In  the  absence  of  a  restriction  in  any  particular  case,  by  ^jj^ 
deed,  will,  or  otherwise,  a  sale  by  trustees  or  persons  not  2JjrnSJr" 
being  owners  may  be  made  by  private  contract,  or  by  SSJSw*. 
public  auction  (c).     But  a  sale  by  private  contract  by  an 
agent  authorised  to  sell  by  auction,  is  not  valid,  although 
the  price  be  greater  than  was  required  (d).     1681. 

If  trustees  rashly  or  improvidently,  and  without  neces- 
sity, introduce  a  depreciatory  condition,  the  sale  may  be 
set  aside,  at  the  instance  of  a  cestui  que  trust,  however 
small  his  interest  may  be,  and  though  a  good  price  may 
have  been  obtained  (e).     1682. 

By  the  stat.  37  &  38  Vict,  c  78,  s.  3,  "  trustees  who  are 
either  vendors  or  purchasers  may  sell  or  buy  without 
excluding  the  application  of  the  second  section  of  this 
Act"  (/).     1683. 

A  purchaser  of  an  estate  subject  to  incumbrances  must  indemnity 
indemnify  the  vendor  against  them.  This  applies  to  the 
purchase  of  a  leasehold  estate,  and  to  the  purchase  of  an 
equity  of  redemption.  And  if  a  purchaser  who  has  not 
obtained  a  conveyance  sells  to  another,  the  second  pur- 
chaser is  bound  to  indemnify  him  against  any  costs 
incurred  in  proceedings  for  his  bene6t  (g).    1684. 

Although  an  agreement  be  to  sell  and  convey  to  two,  oonreyanoe 

©  ©  *  '  to  one 

their  heirs,  etc.,  some  or  one  of  them,  yet  the  seller  will  not  pwomws 


(a)  Story's  Eq.  Jur.  §  1233  a.  8  Ch.  Ap  902. 

(&)  Sugd.  Concise  View,  137.  (/)  See  supra,  par.  1624,  1624  a, 

(c)  Sugd.  Concise  View,  42.  1635,  1649,  1654,  1661. 

(d)  Sugd.  Concise  View,  43.  (jf)  Sugd.  Concise  View,  187. 


(*)  Dance  v.  Goldingham,  L.  R, 
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tPiaortchT'4  De  warranted  in  conveying  the  estate  to  one  of  the  pur- 

chasers  only  (a).     1686. 
Re-«aie  of         If  an  estate  is  sold  under  the  authority  of  a  Court  of 

estate  aold  #  ' 

thoritaof     ^<1U^>  anc*  ^e  purchaser  re-sells  at    a  profit  behind  the 

EqSt£af    b110^  of  the  Court  before  his  purchase  is  confirmed,  the 

second  purchaser  is  considered  a  substituted  purchaser,  and 

must  pay  the  additional  sum  into  Court  for  the  benefit  of 

the  estate  (b).    1686. 

oVlSSoSy      ^  Person  who  has  authorised  an  agent   to  sell,  may 

JJiIShiSe.     revoke  the  authority  of  the  agent  at  any  time  before  an 

agreement  is  executed  according  to  the  statute,  although 

the   agent  has    previously   agreed   verbally   to   sell    the 

property.      And    an    intended    purchaser    may    in    like 

manner  revoke  his  authority  to  his  agent  to  purchase  (c). 

1687. 

Hale  of  "the      The  mere  sale  of  the  goodwill  of  a  business  will  not  pre- 

goodwill."  .  r 

vent  the  vendor  from  setting  up  next  door  to  the  purchaser. 
But  if  he  has  engaged  to  abstain  from  doing  so,  he  will  then 
be  bound.  And  he  is  not  at  liberty  to  solicit  personally 
the  customers  of  the  old  firm  to  deal  with  him  (d).  Nor 
is  he  at  liberty  to  set  up  a  precisely  similar  business 
under  the  old  style  or  firm,  although  his  name  be  the  only 
one,  with  the  addition  of  the  words  "  and  Co.,"  constituting 
the  old  style  or  firm.  Nor  is  he  allowed  in  any  other 
manner  to  hold  out  that  he  is  carrying  on  business  in 
continuation  of,  or  in  succession  to,  the  business  carried 
on  by  the  old  firm.  The  mere  sale  does  not  oblige  him  to 
introduce  the  purchaser  to  the  customers,  or  to  recom- 
mend him  to  them,  or  to  do  any  one  act  for  the  purpose  of 
giving  effect  to  the  sale.  But  if  the  vendor  has  expressly 
engaged  to  do  any  such  specific  act,  he  will  be  compellable 

(a)  Sugd.  Concise  View,  554.  (<?)  Sugd.  Concise  View.  95. 

(ft)  Sugd.  Concise  View,  53 — 4.  (rf)  Labmchere  v.  Darrwn,  L.  R. 

As  to  opening  biddings,  see  30  &  31  13  Eq.  322. 
Vict,  c  48,  s.  7. 
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to  do  it,  or  may  be  made  to  give  damages  for  the  breach  /^T<£L4. 
of  his  agreement  (a).     1688. 

A  covenant  by  a  vendor  on  the  sale  of  a  goodwill,  not 
to  carry  on  the  business  within  a  certain  distance,  is 
broken  by  his  selling  goods  to  persons  who,  as  he  knows, 
reside  within  that  distance,  though  the  goods  were  sold 
at  a  shop  beyond  that  distance,  and  though  the  seller  did 
not  in  any  way  solicit  their  custom  (6).     1689. 

Although   a   trade   mark  is  not  strictly  property,  yet  Uaeof  a 
when  a  business  is  bona  fide  assigned  for  valuable  con- 
sideration, the  exclusive  right  to  use  a  trade  mark  which 
has  been  appropriated  to  that  business  may  be  assigned 
with  it  (c).    1690. 

The  purchaser  of  a  life  interest  in  stock  in  the  public  Right  to 

.  .  .  dividends 

funds,  is  entitled  to  the  dividends  accruing  between  the  on » ■*>•  «* 
date  of  the  contract  and  its  completion,  in  the  absence  of  jJJSt* to 
a  stipulation  to  the  contrary  ;  this  advantage  being  given 
him  in  consideration  of  the  precarious  nature  of  the  pro- 
perty, which  may  determine  in  five  minutes  after  the  con- 
tract is  entered  into  (d).    1691. 

Where  an  assignment  is  made  to  a  person  as  a  pur-  Pmuhatem 
chaser,  for  a  consideration  which  is  not  paid,  he  is  liable  name,  when 

7  *         '  pnrohan 

to  a  suit  in  equity  by  the  vendor  for  the  recovery  of  the  m°™* DOt 
purchase   money,  though  he   took   the  assignment  as  a 


(a)  9  Jarm.  k  Byth.  by  Sweet, 
653—4 ;  Cliurton  v.  Dougla*,  1 
Johns.  174;  remarks  of  M.  R.  in 
Smith  v.  Everett,  27  Beav.  453. 

Qi)  Brompton  v.  Bcddocs,  13 
C.  B.  (N.  S.)  538. 

(c)  Leather  Cloth  Co.  v.  Ameri- 
can Leather  Cloth  Co,,  1  Hem.  k 
Mil.  271 ;  and  see  Sebastian  on 
Trade  Marks  for  the  law  relating 
to  the  assignment  of  trade  marks, 
and  goodwill 

(<*)  9  Jarm.fc  Byth.  by  Sweet,  67. 

The  writer  has  deemed  it  advis- 


able not  to  enter  upon  the  subject 
of  evidence,  as  it  embraces  a  wide 
field,  which  has  been  fully  tra- 
versed in  the  works  on  evidence  ; 
and  it  involves  points  of  practice 
which  are  foreign  to  the  nature  of 
this  work  as  a  book  on  the  law  of 
property.  For  many  of  the  most 
useful  points,  the  reader  is  referred 
to  Sugd.  Concise  View,  Chap.  10  ; 
and  Sugd.  V.  k  P.  13th  ed.  11  ; 
Burton's  Compendium,  Chap.  1, 
sect.  7;  and  1  Jarm.  k  Byth.  by 
Sweet,  98—186. 
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•L  £?<£!'*.  trustee  for  a  third  person,  and  on  the  faith  of  an  acknow- 
lodgment  in  the  deed  and  the  assurance  of  such  third 
person,  as  the  real  purchaser,  that  the  purchase  money  had 
been  paid  (a).    1692. 

Depodt.  A  deposit  is  paid  to  the  vendor  as  a  guarantee  that 

the  contract  shall  be  performed.  And  even  where  there  is 
no  clause  of  forfeiture  of  the  deposit,  if  the  purchaser  repu- 
diates the  contract,  he  cannot  have  back  the  money,  as 
the  contract  has  gone  off  through  his  default  (b).     1693. 

(a)   WiUan  v.  Keat ing,  4  D.  k  J.      Ch.    Ap.    512;   and  see  Addison 
588.  on  Contracts,  8th  ed.  p.  897. 

(ft)  Ex  parte  Barrell,  L.  R.  10 
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TITLE  XL 

OF   ALIENATION   BT   MERE   WRITTEN   AGREEMENT. 


CHAPTER  I. 

OP  ALIENATION  AT   LAW   BY   MERE   WRITTEN  AGREEMENT. 

Even  at  the  common  law,  corporations  regularly  could   P*«nL 
not  grant  lands,  goods,  or  chattels,  except  by  deed.    But  A»^. — 
all  natural  persons  might  grant  or  give  anything  which  lay  j£j£> ut 
in  livery  without  deed  (a).    1694. 

But,  in  consequence  of  the  Statute  of  Frauds,  29  Car.  2,  §**5Jf  * 
c.  3,  there  must  be  a  writing  duly  signed,  if  any  estate 
beyond  three  years  or  even  an  estate  for  less  than  three 
years  at  a  less  rent  than  two-third  parts  of  the  value,  be 
designed  to  pass  (b).  By  s.  1,  it  is  enacted,  "that  all  leases, 
estates,  interests  of  freehold,  or  terms  for  years,  or  any  un- 
certain interests  of,  in,  to,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by 
livery  and  seisin  only  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same, 
or  their  agents  thereunto  lawfully  authorised  by  writing, 
shall  have  the  force  and  effect  of  leases  and  estates  at  will 
only,  and  shall  not,  either  in  law  or  in  equity,  be  deemed 
or  taken  to  have  any  other  or  greater  force  or  effect."  By 
the  2nd  section,  leases  for  three  years,  whereupon  the  rent 
reserved  amounts  to  two-thirds  of  the  full  improved  value, 
are  excepted.     And  by  the  3rd  section  it  is  enacted,  "  that 

(a)  2  Pres.  Shep.  T.  229 ;    Go.  (ft)  2  Pres.  Shep.  T.  228. 

Litt  169  a. 
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T.PiiRTCHILi.  no  leases,  estates,  or  interests,  either  of  freehold  or  terms 
for  years,  or  any  uncertain  interest,  not  being  copyhold  or 
customary  interest,  of,  in,  to,  or  out  of  any  messuages,  etc., 
shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by 
deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
granting,  or  surrendering  the  same,  or  their  agents  there- 
unto lawfully  authorised  by  writing,  or  by  act  or  operation 
of  law."  And  by  the  4th  section  it  is  enacted,  "  That  no 
action  shall  be  brought  whereby  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of  marriage,  or 
upon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  or  upon 
any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised."     1695. 

The  1st  section  appears  to  relate  to  cases  where  an  estate 
or  interest  is  created  de  novo,  and  actually  passes  to  the 
grantee  or  lessee;  the  3rd  section,  to  cases  where  an  estate 
or  interest  previously  existing  is  transferred  ;  and  the  4th 
to  cases  where  a  right  of  action  only  is  created  by  an  agree- 
ment, or  where  an  agreement  is  made  respecting  the  future 
creation  or  transfer  of  an  estate  or  interest  In  cases 
within  the  1st  and  3rd  sections  the  statute  requires  the 
agent  to  be  authorised  in  writing,  but  not  in  cases  within 
the  4th  section  (a).     1696. 

By  a  recent  statute,  as  we  have  seen,  a  deed  is  now 
required  in  certain  cases  where  a  deed  was  not  necessary, 
or  where  it  was  doubtful  whether  a  deed  was  necessary  at 
the  common  law  (6).     1697. 

(a)  See  Sugd.  Concise  View,  72,       Contracts. 
73,    94;    Addison    on    Contracts,  (&)  See  supra,  par.  1611. 

8th  ed.;  on  the  Authentication  of 
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CHAPTER  II. 

OF  ALIENATION   IN   EQUITY  BY   MERE   WRITTEN 

AGREEMENT. 

At  law,  contracts  and  covenants  to  sell,  convey,  or  transfer  ^ff^^ 

land  or  other  property,  are  considered  simply  as  personal  ~r 

and  executory  contracts  and  covenants,  and  not  as  attach-  ^Jj^ 
ing  to  the  property  in  any  manner  as  a  present  or  future  SdeES* 
charge  or  otherwise  (a).     But  it  is  a  maxim  of  equity  that  £enonaTand 
things  agreed  to  be  done  shall  be  regarded  as  if  actually  but  in 

&        e  e  J   equity,  as 

performed,  in  respect  to  the  consequences.  And  therefore,  ]j^JJJd» 
in  equity,  from  the  time  of  a  contract  for  the  sale  of  land,  §£££ 
the  vendor  and  his  heirs,  even  though  he  did  not  covenant 
for  them,  and  any  person  or  persons  claiming  under  him 
as  a  subsequent  purchaser  or  as  assignees  in  bankruptcy 
or  insolvency,  become,  as  to  the  land,  trustees  for  the 
purchaser  and  his  heirs,  devisees,  or  vendees ;  and  the 
purchaser  and  his  representatives  or  assignees  in  bank- 
ruptcy or  insolvency  become,  as  to  the  money,  trustees 
for  the  vendor  and  his  personal  representatives.  In  cases 
not  within  the  stat.  17  &  18  Vict.  c.  113,  and  30  &  31  Vict 
c.  69,  the  personal  representatives  so  become  trustees  as 
to  the  money.  But  in  cases  within  those  statutes,  the 
persons  on  whom  the  purchased  land  devolves  become  such 
trustees  (6).     1698. 

[And   now   in   cases   of  death  after  the   31st  day  of  completion 

of  oontnot 

December,  1881,  it  is  provided  by  stat.  44  &  45  Vict.  »*«r**th. 
c.  41,  8.  4  (Appendix),  that  "  (1)  where  at  the  death  of 
any   person   there   is    subsisting  a   contract   enforceable 

(<*)  See  Story's  Eq.  Jur.  §  714,      cise  View,  121—123,143.    And  see 
790.  supra,  par.  1391 — 3  a. 

(6)  Id.  §  788—790 ;   Sugd.  Con- 
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Part  III. 
T.  11,  Ch.  2. 

Right  of 
heir  to  have 
estate  par- 
chased  out 
of  his  ances- 
tor's per- 
sonal estate. 


8ale  for  an 
annuity 
which 
before  the 
oonreyanoe 


of  the 
estate  or 
thing  before 
conveyance. 


Verbal 
agreements 
or  variations 
of  agree- 
ments. 


As  a  further  consequence  of  the  same  maxim  of  equity, 
where  the  purchaser  died  intestate  before  the  conveyance, 
or  where  an  estate  contracted  for  after  the  will  did  not 
pass  by  it,  the  heir  at  law  was  entitled  to  have  the  estate 
purchased  for  his  own  benefit  out  of  the  personal  estate 
of  his  ancestor  (a).  But  by  the  stat  17  &  18  Vict.  c.  113, 
and  the  stat  30  &  31  Vict.  c.  69,  this  seems  to  be  now 
altered  (b).    1706. 

On  the  same  principle,  if  a  person  contracts  with  a 
builder  to  erect  a  house  on  a  piece  of  ground  belonging  to 
him,  and  dies  intestate  before  the  house  is  finished,  the 
heir  at  law  is  entitled  to  have  the  house  finished  at  the 
expense  of  the  personal  estate  of  the  intestate  (c).     1707. 

Upon  the  same  principle,  if  the  consideration  is  an 
annuity  for  the  life  of  the  vendor,  though  the  vendor  dies 
before  the  conveyance  is  executed,  by  which  event  the 
annuity  ceases,  yet  the  purchaser  will  be  entitled  to  a 
specific  performance  of  his  contract  (d).     1708. 

'On  the  same  ground,  the  consideration  must  be  paid, 
although  the  estate  or  thing  itself  be  destroyed  or  cease 
(as  in  the  case  of  the  purchase  of  an  annuity  when  the 
annuitant  dies)  between  the  agreement  and  the  convey- 
ance. And,  on  the  other  hand,  the  purchaser  will  be 
entitled  to  any  benefit  which  may  accrue  to  the  estate  in 
the  interim  (e).     1709. 

In  some  cases  effect  is  given  by  a  Court  of  Equity  to 
verbal  agreements  or  variations  of  agreements  ;  but  this 
belongs  more  properly  to  the  subject  of  equity  jurispru- 
dence, and  is  fully  discussed  by  the  writers  on  that  sub- 
ject (/).    1710. 


(a)  Sugd.  Concise  View,  133 ; 
Greenwood  v.  Penny,  12  Beav. 
406. 

(&)  See  supra,  par.  1391 — 3  a. 

(0)  Cooper  v.  Jarman.  L.  R.  3 
Eq.  98. 


(rf)  Sugd.  Concise  View,  209. 

(<?)  Sugd.  Concise  View,  206 — 6, 
209. 

(/)  See  Story's  Eq.  Jur.  §  754 
etseq.;  and  see  Sugd.  Concise  View, 
Chap.  3. 
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is  all  that  could  be  desired."— Solicitor*  Journal. 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law 
of  Bills  of  Exchange,  Promissory  Notes,  and 
Cheques.  By  M.  D.  CHALMERS,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.    Second  Edition.    Demy  8vo.    1881.  15*. 

BILLS  OF  LADING.— A  Treatise  on  the  Law  of  Bills  of 
Ladinq.  By  EUGENE  LEGGETT,  Solicitor  and  Notary 
Public    Demy  8vo.    1880.  12.  Is. 

BILLS  OF  SALE— Fithian's  Bills  of  Sale  Acts,  1878  and 

1882.  With  an  Introduction  and  Explanatory  Notes  showing  the 

changes  made  in  the  Law  with  Respect  to  Bills  of  Sale,  together  with 

an  Appendix  of  Precedents,  Rules  of  Court,  Forms,  and  Statutes. 

Second  Edition.      By  EDWARD  WILLIAM  FITHIAN,   Esq., 

Barrister-at-Law.     Royal  12mo.     1884,  6*. 

"The  notes  appear  thoroughly  reliable."— law  Times,  March  22,  1884. 

"  Mr.  Fithian's  book  will  maintain  a  high  place  among  the  most  practically  useful 

editions  of  the  Bills  of  Sale  Acts.  1878  and  1882."-  Law  Magatime. 

Joel.—  Vide  "  Bankruptcy." 

BOOK-KEEPING— Matthew  Hale's  System  of  Book- 
keeping for  Solicitors,  containing  a  list  of  all  books  ne- 
cessary, with  a  comprehensive  description  of  their  objects  and  uses 
for  the  purpose  of  Drawing  Bills  of  Costs  and  the  rendering  of  Cash 
Accounts  to  clients;  also  showing  how  to  ascertain  profits  derived 
from  the  business ;  with  an  Appendix.    Demy  8vo.     1884.  5*. 

"We  think  this  is  by  far  the  most  sensible,  useful,  practical  little  work  on 

Solicitors'  book-keeping  that  we  have  seen." — Law  Student*  Journal, 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  With 
References  to  the  most  recent  American  Decisions.  By  J.  H. 
B.  BROWNE,  Esq.,  Barrister-at-Law.    8vo.    1878.  18*. 

CHANCERY,  andVide"  EQUITY." 

Chitty's  Index.—  Vide  "Digests." 

Daniell's   Chancery    Practice.— The  Practice  of   the 

Chancery  Division  of  the  High  Court  of  Justice  and  on  appeal 

therefrom,  being  the  Sixth  Edition  of  Daniell's  Chanoery  Practice, 

with  alterations  and    additions,   and  references  to  a  companion 

Volume  of  Forms.  By  L.  FIELD,  E.  C.  DUNN,  and  T.  RIBTON, 

assisted  by  W.  H.  Upjohn,  Barristers-at-Law.    2  vols,  in  8  parts. 

Demy  8vo.    1882-84.  67.  6*. 

%*  VoL  II.  may  be  had  separately  in  2  parts.    Price  41.  is. 

"  There  is  to  be  found,  in  every  part  of  the  book  we  have  examined,  evidence  of 

great  care ;  the  cases  are  not  merely  jotted  down,  but  analysed  and  considered,  and 

no  pains  appear  to  have  been  spared  to  render  the  information  given  both  accurate 

and  complete.    This  is  high  praise,  but  we  think  it  is  fully  warranted  by  the  result 

of  our  examination  of  the  work.    ...     It  is  exactly  what  it  professes  to  bo— a 

concise  and  careful  digest  of  the  practice,  "—ftflfcttora*  Journal. 

"  A  complete,  trustworthy,  and  indispensable  guide  to  the  practice  of  the  Chancery 
Division."— low  Ttmut. 

"A  mine  of  information  for   ready  reference  whenever  the  practitioner  may 
hare  occasion  to  seek  for  guidance." — Law  Magashu. 

%•  All  standard  Law  Works  t*re  kepi  in  Stock,  inlaw  calf  and  other  binding*. 
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CHANCERY.-amttM«t. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Dissertations  and  Notes.  Being  the  Third  Edition  of  "Daniell's 
Chancery  Forms."  By  WILLIAM  HENRY  UPJOHN,  Esq., 
of  Gray's  Inn,  &c.    Demy  8va     1879.  21.  2f. 

Haynes'  Chancery  Practice.— The  Practice  of  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal  therefrom. 
By  JOHN  F.  HAYNES,  LL.D.    Demy8vo.    1879.  life 

Mackenzie.—  Vide  " Rules  of  the  Supreme  Court" 
Morgan's  Chancery  Acts  and  Orders.— With  Notes. 
Sixth  Edition.  Adapted  to  the  new  Practice  by  the  Bight  Hon. 
GEORGE  OSBORNE  MORGAN,  one  of  Her  Majesty's  Counsel, 
Her  Majesty's  Judge  Advocate  GeneraVand  E.  A.  WURTZBURG 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  {In  preparation, 

Morgan  and    Wurtzburg's  Chancery   Costs.— 

Vide  "Costs.*1 
Napier.—  Vide  "Common  Law." 

Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Actions  under  the  Rules  of  the  Supreme 
Court,  1883.— Third  Edition.  By  SYDNEY  PEEL,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law.  Demy  8vo.  1888.  8c  to, 
*•  A  valuable  little  treatise.  .  .  .  Substantial  alterations  of  the  practice  and  new 
Rules  are  indicated  by  short  footnotes.''— Law  Tinm. 

"A  very  commendable  sketch   of  the  modern  practice  of  the  Chancery  Divi- 
sion.   .    .    .    Enriched  with  a  very  full  list  of  cases  bearing  upon  the  practice  of 
«the  Chancery  Division,  giving  references  to  all  the  Reports."— law  Journal. 

"  The  book  will  give  to  the  student  a  good  general  view  of  the  effect  on  chancery 
practice  of  the  Judicature  Acts  and  Orders."— SoHcitort'  Journal. 

CHANCERY  PALATINE  OF  LANCASTER.— Snow  and  Win- 
stanley's  Chancery  Practice.— The  Statutes,  Consoli- 
dated and  General  Orders  and  Rules  of  Court  relating  to  the  Practice, 
Pleading  and  Jurisdiction  of  the  Court  of  Chancery,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes,  Time  Table  and 
Tables  of  Costs  and  Forms.  By  THOMAS  SNOW,  M.A.,  and 
HERBERT  WINSTANLEY,  Esqrs.,  Barristers-at-Law.  Royal 
8to.     1880.  11. 10«. 

CIVIL  LAW. — Bowyer's  Commentaries  on  the  Modern 
Civil  Law.— Royal  8vo.'   1848.  18s. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8vo.    1867.  7$.  6U 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1868  and  1880)  for  preventing  Collisions  at  Sea ;  and  local  Roles 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  else- 
where. By  REGINALD  O.  MARSDEN,  Esq.,  Barrister-at-Law, 
Demy  8vo,    1880.  12s. 

COLONIAL  LAW.— Clark's  Summary  of  Colonial  Law 
and  Practice  of  Appeals  from  the  Plantations,     8vo.   1884.    If.  it. 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Broom  and 
Hadley's  Commentaries  on  the  Laws  of  Eng- 
land. By  HERBERT  BROOM,  LL.D.,  and  EDWARD  A. 
H  ADLEY,  MJL,  Barristers-at-Law.  4  vols.  8vo.  1869.  (P*h- 
luhedatSLto.)  Nct.lLU. 
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COMMERCIAL  LAW.— The  French  Code  of  Commere* 
and  most  usual  Commercial  Laws,  WW*  » 
Theoretical  and  Praotieel  CbnunentMy,  and  ft  CompeudNm  of  the 
judicial  organisation  and  of  the  comae  of  ptoeednre  before  the 
Tribunals  of  Cobmmiob;  together  with  the  text  of  the- law;  the 
moos  rooenx  ueouDene^  ana  w  glossary  or  jrreuua  itKuom  wii'insi  x>y 
L.  G01KANI>,  Iioeneie'  efrdretfc    Deny  8m    288a  2.  2s. 

Levi.—  Fide  "  International  Lew." 

COMMON  LAW.-- Allen.— Vide  "Pleading." 

Archibald's  Country  Solicitor's  Practice;   * 

Handbook  of  the  Praettoe  in  the  Queen's  Bench  Division  of  the 
High  Court  of  Justtoe?  with  Statutes  and  Forma.  By  W.  P.  A. 
ARCHIBALD;  Esq.,  Barristei  at- Lair,  Auttlor  of  "  Fbnns  of  Sam* 
mouses  and  Orders,  with  Notes.    Boyai  iimo.    1881.  11.6s. 

Ball's  Short  Digest  of  the  Common  Law;  being 
the-  Principles  of  Tort*  and  Contract*.  Chiefly  founded  upon  the 
works  of  Addison,  wit!  iBttstra^v^flaaoir,  for  the  use  of  Students.. 
By  W.  EDMUND  BALL,  LL.B.,  late  "Holt  Scholar  "  of  Greye 
Inn,  Barrister-at-Law  and  Midland  Circuit.  Demy  8*0.  1880.  16*. 
••  The  principlea  of  the  law  are  very  oleartjf  aad  oonelMty  ■latmL"— law  Jiaewaf. 

Ball.— Vid*  "Leading  Cases1'  and  "Torts." 

Boiler*  and  LeaW—F«fc"  Pleading^ 

Cfeitty's  ArchboWTs-  Practice  of  the  Queen's 
Bench  Division  of  the  Hiah  Cowrt  of  Justice 
in  Civil  Proceeding*,  including  Appeals  to  the  Court  of 
Appeal  and  House-  of  Lords;  Fourteenth  Edition;  Revised  aad 
adapted  to  the  New  Practice.  B>  THOS.  WILLBS  CH1T1%. 
Esq.,    Barrister-at-Lemv  {Intkeprtm^ 

Chittys  PoinT>e>— Fa*r*Formai? 

Fisher's- Digest  of  Reported? Decisions  in  ail  the 
Courts,  with  a  Selection  from  the  Irish;  and* 
references  to  the  Statutes,  Bums  and  Ordenr  of  Courts  from  1708' 
to  1888.  Compiled  aad  arranged  by  JOHN  MEWS:  assisted  by 
CB0TL  MAtnftlCB  Off  APMAJT,  HARRY  HADD15N  WiCKES 
SPARHAft*  and  ARTHUR  HORATIO  TODD,  Barrfcters-at- 
Law.  {In  tte  press.) 

Foulkes.— FtdV  "  Action." 

Napier>  Concise  Practice-of  the*  Queen's  Bench 
and  Chancery  Divisions  and  of  the  Court  of" 
Appeal,  based  on  the  Rules  of  the*  Supreme  Court;  1888,  with 
an  Appendix  of  Questions  on  the  Practice,  and  intended  for  the  use 
of  Students.  By  T.  BATSMAN  NAPIBK,  of  the  Inner  Temple, 
Barrister-at-Law.    Demy  8vo.     1884.  10f. 

Sh  irley.— Vide  «  Leading  Cases.!' 

Smith's  Manual  of  Conrmott  Law.— For Piaeaeionors 
asai  Students*  Comprising  the  ftodameBta^pffaidplegaad  the  points 
inns*  usually  occurring*  in  daily  life  and  practice.  By  JOSIAH  W. 
SMITH,  B.G.L.,  Q.C.    Ninth  Bdraiom    12mev    1880.  lit. 

COMMONS  AND  INCLOSURteX— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces, 
including  Public  Parks  aad  Recreation  Grounds,  with  varionv  official' 


documents ;  precedents  of  by-laws  and  regulations.  The  Statutes  In 
full  and  brief  notes  of  leading  cases.  By  GEORGE  P.  CHAM- 
BERS, Esq.,  Barrister-at-Law.    Imperial  8vo.    1877.  to  M. 

COMPANY  LAW.— Palmer's   Private    Companies,    their 
Formation  and  Advantages ;  or,  How  to  Convert  your  Business 
into  a  Private  Company,  and  the  benefit  of  so  doing.    With  Notes 
on  "Single  Ship  Companies."    Fifth  Edition.    By  F.B.  PALMER 
Esq.,  Barrister-at-Law.    12mo.    1884.  N*,  2k 

V  All  standard  Law  Works  art  kept  in  Stock,  in  law  calf  and  otksrbimdma*. 
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COMPANY  LNN.-o»ui*m*L 

Palmer.— Vide  "Conveyancing." 

Palmer's  Shareholders'  and  Directors?  Legal 
Companion — A  Manual  of  ewery-dayLsjw  and  Praetice  for 
Promote  Shnrehnidei^Dns^^ 

ton  of  Cbiirpnnies,  under  tie  Companies*  Act*  1883  to  1880. 
FWth Edition.  "WTtfc on  Appendix  on  theOuaf mahm of  Business 
Concerns  into  Private  Companies.  By  F.  R  PALMER,  Esq.,  Bar- 
rieter-at-Law.    12ns*     1888.  JHtf.2t.6ci. 

Thring.— Vufe  •*  Joint  Stock*. w 

COMPENSATION.-Cripps'  Treatise  on  the  Principles 

or  the  Law  of  Compensation.    Second  Edition*  By 

C.  A.  GRIFFS,  Esq.,  of  the  Middle  Temple,  Tlsrriitiii  it  Tmm 

Demy  8m.    1884.  Mo. 

"  weeonslasr  the  book  a  complete  treatise  on  the  subject  in  winch  it  puflnoBB  t» 

dcah,*-"«»J5sw  Tbssf.- 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  oa 
Contingent  Remainders  and  Executory  De- 
vises.   Intended  for  the  Use  of  Studenta.    By  W.  ML  C.    Pott 

8to»    1878.  6s.  672. 

MBie  student  will  las  a  perusal  of  this  epttbneof  great  velne  to  hnn."— law /<mns«* 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 
the  Lasr  of  Contrasts.  Eighth.  Edftum,  By  HORACE  SMITH, 
Esq.,  Barristor-at^Law,  Recorder  of  Tffirrm.  Author  nf  "  ft  Tiislsm 
on  the  Law  of  Negligence,"  Ac    Royal  8vo.    1888.  2L  Met 

'  To  the  present  editor  mustbe  given  all  praise  which  untiring  industry  ana  In- 
telligent research  can  command.  He  hae  jptessntsd  the  prof essiem  with  the  law 
brought  down  to  the  present  date  clearly  ana  fully  stated.  "—lew  Reus. 

"We  think  that  this  edition  of  Addison  will  maintain  the  reputation  of  the  work 
as.  a  satisfactory  guide  to  the  vast  storehouse  of -decisions  on  contract  law."— Solicitor* 
Journal. 

Pry.—VicU  "  Sperffie  Pertoimassm" 

Leake  on  Contracts.— An  Elementary  Digest  U  the  Law 
of  Centneto  (being  a  new  edition  of  "The  Elementa  oi  the  Law  of 
Contracts*},  By  STEPHEN  MARTIN  LEAKE,  Barrister-at- 
Law.    1  vol    Demy  8m    187&  12. 18*. 

Pollock's  Principles  of  Contract.— Being  a  Treatise 
on  the  General  Principles  relating  to  the  Validity  oi  Agreements 
m  the  Law  of  England.  Third  Mttinm,  revised  and  partly-  rs> 
written.    By  FREDERICK  POLLOCK,  of  Lincoln's  Inn,  Em., 

Barrister-at-Law.    Demy  8*o»    188L  118a. 

klate  Lord  Chief  Justle*  of  England  m  his  judgment  in  MitromoUmm 
Oompmmmv.  Broodmmmd  others  said.  'The  Law  Is  well  not  taw  far.  Ft 
Yolloek  in  hie  very  able  aai  learned  work  ea  Contracts/*-- A*  flsia\ 

•*  We  hare  nothing  but  praise  for  thai  (third)  edition.    The  material  recent 

svs  been  added  and  the  whole  wosk  has  been  carefully  i 


have  been  added  and  the  whole  wosk  has  been  carefully  revised. »    8oHcitor$'  Journal. 
••A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  Intellect,  a 

somnrehenelTe  mindr  and  painstaking  industry."— Zaw  JomnmL 
"for  the  purposes  of  the  sradent  there  is  bo  bosk  equal  te  Mr.  Pouoslft" 
'♦He  has  ssopsodsd  in  witting  a  book  oa  Oeatrsets  which  the  working  lawyer  will  and 

as  useful  for  reference  as  any  of  its  predecessors,  and  which  at  the  same  tone  will  fire 

the  student  what  he  will  seek  for  in  Tsin  elsswacre,  a  complete  rafssaaw  of  the  law?*— 


co^ 


Smith's    Law    of  Contracts.  —  Seventh   Edition.     By 
V.T.  THOMPSON,  Esx^Banrister-at-T aw.  Damy8vo.  1878.  U  Is. 

yCYANCINO.— Dart. — Vide  "  Vendors  and  Purchasers." 
arris  and  Clarkson's  Conveyancing  and  Law 
of  Property  Act.  1881,  and  the  Vendor  and 
Purchaser  Act,  1874;  with  Introduction, Notes  and  Consent 
Index.  By  W.  MANNING  HARRIS,  M.A.,  and  THOMAS 
CLARKSON,  M.A.,  Barristers^*  Law.    Demy8vo.    1882.         ft. 

Att  etemdmrd  Lam  Worke  ewe  kept  m  Stock,  in  lem  calf  and  other  bind**/*. 
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CONVEY  ANCINQ.-OMfteiied. 

Greenwood's  Manual  of  Conveyancing.— A  Manual 
of  the  Practice  of  Conveyancing,  allowing  the  present  Practioe  relating 
to  the  daily  routine  of  Conveyancing  in  Solicitors'  Offices.  To  which 
are  added  Concise  Common  Forms  and  Precedents  in  Conveyancing. 
Seventh  Edition.  Including  a  Supplement  written  with  specia 
reference  to  the  Acts  of  1882,  and  an  Appendix,  comprising 
the  Order  under  the  Solicitors*  Remuneration  Act,  1881,  with  Notes 
thereon.  Edited  by  HARRY  GREENWOOD,  M.A.,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.    1882.  16*. 

"  We  should  like  to  see  it  pieced  by  hit  principal  in  the  hands  of  every 
articled  clerk    One  of  the  most  useful  practical  works  we  have  ever  seen."— 

fndermaur's  Law  Student?  Journal. 

.  "The  Author  has  carefully  worked  the  provisions  of  the  Act  into  his  text,  calling 
special  attention  to  the  effect  of  those  sections  which  make  absolute  changes  in  the 
law,  as  distinguished  from  those  which  are  merely  optional  for  adoption  or  exclusion." 
— J%e  Law  Magazine. 

Humphry's  Common    Precedents  in  Convey- 
ancing.   Adapted  to  the  Conveyancing  Acts,  1881-82,  and  the 
Settled  Land  Act,  1882,  &c,  together  with  the  Acts,  an  Introduction, 
and  Practical  Notes.    Second  Edition.    By  HUGH  M.  HUM- 
PHRY, M.A.,  Esq.,  Barrister-at-Law.    Demy  8vo.  1882.     12*.  ott 
"The  collection  of  Precedents  is  sufficiently  comprehensive  for  ordinary  use,  and  is 
supplemented  by  concise  foot  notes  mainly  composed  of  extracts  from  statutes  neces- 
sary to  be  borne  in  mind  by  the  draftsman." — Lav  Magazine. 
'<  A  work  that  we  think  the  profession  will  appreciate."— Law  Times. 

Palmer's  Company  Precedents.— For  use  in  relation 
to  Companies  subject  to  the  Companies'  Acts,  1862  to  1883. 
Arranged  as  follows  : — Agreements,  Memoranda  and  Articles  of 
Association,  Resolutions,  Notices,  Certificates,  Prospectus,  Deben- 
tures, Policies,  Private  Companies,  Writs,  Petitions,  Judgments  and 
Orders,  Winding-up,  Reconstruction,  Amalgamation,  Arrange- 
ments, Special  Acta.  With  Copious  Notes.  Third  Edition.  By 
FRANCIS  BEAUFORT  PALMER,  of  the  Inner  Temple,  Esq  ^ 
Barrister-at-Law.    Royal  8vo.    1884.  32* 

"  To  those  concerned  in  getting  up  companies,  the  assistance  siren  by  Mr.  Palmer 
must  be  very  valuable,  because  he  does  not  confine  himself  to  bare  precedents,  but 
by  intelligent  and  learned  commentary  lights  up,  as  it  were,  each  step  that  he  takes. 

.    .    There  is  an  elaborate  index."— Law  Timet. 

"  To  those  who  are  acquainted  with  the  first  edition  we  recommend  the  second 
edition  as  a  great  improvement." — Law  Journal. 

Prideaux's  Precedents  in  Conveyancing.— WHb 
Dissertations  on  its  Law  and  Practioe.  Twelfth  Edition.  Tho- 
roughly revised  and  adapted  to  the  Conveyancing  Acts,  1881, 1882, 
the  Settled  Land  Act,  1882,  the  Married  Women's  Property  Act, 
1882,  and  the  Bills  of  Sale  Act,  1882.  By  FREDERICK  PRI 
DEAUX,  late  Professor  of  the  Law  of  Real  and  Personal  Property 
to  the  Inns  of  Court,  and  JOHN  WHITCOMBE,  Esqrs.,  Barris- 
ters-at-Law.    2  vols.    Royal  8vo.    1888.  8J.10*. 

"  The  most  useful  work  out  on  Conveyancing." — Law  Journal, 

"  This  work  is  accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know 
of  no  treatise  upon  conveyancing  which  is  so  generally  useful  to  the  practitioner.'* — 
Law  Times. 

"  The  conciseness  and  scientific  precision  of  these  Precedents  of  the  Future  are  at 
once  pleasing  and  startling.  ....  The  Valuable  Dissertations  on  the  law  and 
practice,  which  have  always  formed  a  feature  of  these  volumes,  have  been  revised 
thoroughly.  "--low  Magazine. 

"  The  student  who,  in  good  time  before  his  examination,  can  peruse  these  most 
valuable  dissertations  and  refer  to  some  of  the  precedents  will  have  an  immense 
advantage  over  those  who  have  not  done  no."— Law  Students'  Journal. 

*#*  All  itandard  Law  Work  are  beptim  Stock,**  law  calf  and  other  bimdmgt. 
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CONVICTIONS.— Pal  ey's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  including  Proceedings 
preliminary  and  subsequent  to  Convictions,  and  the  respousibiliftr 
of  convicting  Magistrates  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  EL  MACNAMAKA,  Esq.,  Barrister-at-Law- 
Demy  8vo.    1879.  11.  4c 

Templer.— Vide  "  Summary  Convictions." 

Wigram.— Vide  u  Justice  of  the  Peace." 

CORONERS.— J  ervis  on  the  Office  and  Duties  off 
Coroners.— With  Forms  and  Precedents.  Fourth  Edition.  "B§ 
RE.MELSHEIMEB.Eeq.^Barrkter-at-Law.  Post8vo.  1880.  12s, 

COSTS.— Morgan  and  Wurtzburg's  Treatise  on  the 

Law  of  Costs  in  the  Chancery  Division  of  the 

High  Court  of  Justice. — Being  the  Second  Edition  of 

Morgan  and    Davey's  Costs  in  Chancery.      With  an  ArjmMifr^ 

containing  Forms   and   Precedents  of  Bffls  of  Costs.       By  the 

Eight    Hon.    GEORGE     OSBORNE     MORGAN,  one  of  Her 

Majesty's  Counsel,  Her  Majesty's  Judge  Advocate  General,  and 

E.  A.  WURTZBURG,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

Demy  8vo.    1882.  80s. 

44  Cannot  fail  to  be  of  use  to  solicitors  and  their  Chancery  managing  decks."— -Jam 
Tinui. 

Scott's  Costs  in  the  High  Court  of  Justice 
and  other  Courts.  Fourth  Edition.  By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Reporter  of  the  Com- 
mon Pleas  Division.    Demy  8va    1680.  U  6s, 

uMr.  Boott's  introductory  notes  are  very  useful,  and  the  work  k  mm  a  compendium 
on  the  law  and  practice  regarding  costs,  as  well  as  a  book  of  precedents."— -Law  Times 


Summerhays    and   Toogood's    Precedents    of 

Bills  of  Costs  in  the  Chancery,  Queen's  Bench. 

Probate,  Divorce  and  Admiralty  Divisions  or 

the  High  Court  of  Justice ;  in  Conveyancing;  the  Crown 

Office ;  Lunacy ;  Arbitration  under  the  Lands  Clauses  Consolidation 

Act;  the  Mayor's  Court,  London ;  the  County  Courts;  the  Privy 

Council ;  and  on  Passing  Residuary  and  Succession  Accounts ;  with 

Scales  of  Allowances;  Rules  of  Court  relating  to  Costs  ;  Forme  of 

Affidavits  of  Increase,  and  of  Objections  to  Taxation.     Fourth 

Edition.    By  Wm.  FRANK  SUMMERHAYS,  and  THORNTON 

TOOGOOD,  Solicitors.    Royal  8vo.    1888.  12.8s. 

"  On  looking  through  this  book  we  are  struck  with  the  minuteness  with  which  the 
eosta  are  enumerated  under  each  heading;  and  the  '  Table  of  Contents '  shows  that  no 

subject  matter  has  been  omitted We  have  no  doubt  the  work  will  meet 

with  the  same  approval,  and  be  as  useful  in  the  Solicitors  office,  as  heretesore."-- 
Law  Journal. 

Webster's  Parliamentary  Costs.— rkhssn  BUs, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taaingand  Examiners'  Office.  Fourth 
Edition.  By  C.  CAVANAGH,  Esq.,  Barriater-ai-Law.  Author 
of  "The  Law  of  Money  Seovitiss.     Pos»8vo.  188L  20*. 

''This  edition  of  a  well  known  work  is  m  great  parts  new  publication :  and  it 
contains,  now  printed  for  the  first  time,  the  Tame  of  Fees  charged  at  the  Bouse  of 

Lords We  do  not  doubt  that  Parliamentary  agents  win  find  the  work 

eminently  useful.'* — Law  Journal. 

*  •  AU  standard  Law  Works  are  kept  t»  Stock,  inlaw  calf and  other  binding*. 
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COUNTY  COURTS.— Pitt-Levvis'  County  Court  Prao 
tice. — A  Complete  Practiee  of  the  County  Courts,  including  Admi- 
ralty and  Bankruptcy,  embodying  the  Acts,  Roles,  Forms  and  Costs, 
with  Additional  Forms  and  a  Fall  Index.  Second  Edition.  By  G. 
PITT-LEWIS,  of  the  Middle  Temple  and  Western  Circuit,  Eeq^ 
Barrister-at-Law,  sometime  Holder  of  the  Studentship  of  the  Four 
Inns  of  Court,  assisted  by  H.  A-  Da  Colyjlb,  Esq.,  Barrister-st- 
Law.    In  2  parts.    Demy  8vo.     1888.  21  lOi. 

*»*  Pearl  /.,  with  Table  of  Co**,  Index,  Sc.t  told  teparatdy,  price  30t. 
«T  This  Edition  dealt  fuUy  with  the  Employer*  Liability  Act,  and  is  the 
only  County  Court  Practice  which  contains  the  County  Courts  (Costs  and 
8alarie$)  Act,  1882,  the  important  legislation  (at  to  Married  Women's  Pro- 
perty Bills  of  Sale,  Inferior  Courts'  Judgments,  <fcc)  of  the  Session  of  1882, 
and  alto  the  County  Court  Rules  of  March,  1888. 

"  It  is  very  clearly  written,  and  is  always  practical  The  Index  is  very 
elaborate,  and  there  is  an  excellent  tabular  Index  to  the  County  Court 
Acts  and  Boles."— Solicitors'  Journal 

"One  of  the  best  books  of  practice  which  is  to  bo  found  in  our  left! 
literature."— Law  Timet. 

"We  have  rarely  met  with  a  work  displaying  more  honest  industry 
on  the  part  of  the  author  than  the  one  before  us." — Law  Journal 

"  Mr.  Pitt-Lewis  has,  in  fact,  aimed— and  we  are  glad  to  say  success- 
fully—at providing  for  the  County  Courts'  practitioner  what  *  cutty's 
Arehbold '  and  *  Daniell's  Chancery  Practice'  have  long  been  to  practi- 
tioners in  the  High  Court" — Law  Magazine. 
"  The  complete  County  Court  Practice."— City  Press. 

CR  MINAL  LAW.— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutes,  Precedents  of 
Indictments,  Ac.,  and  the  Evidence  necessary  to  support  them. 
Nineteenth  Edition.  By  WILLIAM  BRUCE,  Esq.,  Barrister-at- 
Law,  and  Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Demy 
8vo.    1878.  1L  lis.  Qd. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq.,  Barrister-at-Law.    Royal  12mo.     1878.  U  lis.  6s\ 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel.    8  vols.    Royal  8vo.      1877.      61 16*.  6a\ 

"What  better  Digest  of  Criminal  Law  ooold  we  possibly  hofie  tor  tbau  ltiinnll  on 
Grimet  t '  "Sir  Jam*  Fitsiamu  Stephen's  Speech  on  OsdiMtatiem. 

"  We  are  amazed  At  the  patience,  industry  and  skill  which  are  exhibited  in  the  ooflec 
tftoQ  and  arrangement  of  all  this  rnaas  of  learning."— -Ths  Times. 

Shirley's  Sketch  of  the  Criminal   Law.— By  W. 

SHIRLEY  SHIRLEY,  M.A.,  Esq.,  Barrister-at-Law,  Anther  of 

"  Leading  Cases  made  Easy,"  assisted  by  C.  M.  ATKINSON,  MJL, 

B.C.L.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1880.  7s.  6tt 

"Abi  primary  Introduction  to  Criminal  Iaw,  it  will  be  found  very  acceptable  to 

Students."— law  Student*'  Journal 

DECISIONS  OF  SIR  GEORGE  JESSEL.-Peter's  Analysis  and 

Digest  of  the  Decisions  of  Sir  George  Jessel 

late  Master  of  the  Roll* ;  with  Full  Notes,  References  and  Com* 

menta,  and   copious    Index.     By  APSLEY    PETRE    PETER' 

Solicitor,  Law  Society  Prizeman.    Demy  8vo.     1883.  16* 

**  The  effect  of  the  various  decisions  is,  for  the  most  part,  fairly  and  Accurately. 

stated,  and  in  many  cases  the  analysis  is  searching  and  complete.  .  .  .  The  anthers 

notes  and  references  to  the  various  decisions  are  good."— Law  Times. 

DECRIES.- Seton.—  ride  "  Equity." 

V  AU  standard  Law  Works  art  kept  ta>  Stock,  in  law  calf  and  otter  binding*. 
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DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law 
Directory  for  1884.— For  the  use  of  the  Legal  Profession, 
Public  Companies,  Justices,  Merchants,  Estate  Agents,  Auctioneers, 
Ac.,  Ac.  Edited  by  JOHN  THOMPSON,  of  the  Inner  Temple, 
Esq.,  Bamster-at-Law;  and  contains  Tables  of  Costs  in  Convey- 
ancing, Ac.;  Monthly  Diary  of  County,  Local  Government,  and 
Parish  Business;  Oaths  in  Supreme  Court;  Summary  of  Legis- 
lation of  1888;  Alphabetical  Index  to  the  Practical  Statutes;  a 
Copious  Table  of  Stamp  Duties;  Legal  Time,  Interest,  Discount, 
Income,  Wages  and  other  Tables  j  Probate,  Legacy  and  Succession 
Duties ;  and  a  variety  of  matters  of  practical  utility.  Published 
AmruALLT.    Thirty-eighth  Issue.  {Now  ready.) 

Contains  the  most  complete  List  published  of  the  English  Bar,  and 
London  and  Country  Solicitors,  with  date  of  admission  and  appointments, 
and  is  issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

a,    d. 

1.  Two  days  on  a  page,  plain  w        .        •        • 

2.  The  above,  iotbrliavbd  for  Attbkdah 0B8 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  columns 

4.  The  above,  tbtwblka  ved  for  AirnDAiOB . 

5.  Whole  page  for  each  day,  plain 

6.  The  above,  interleaved  for  Attendances 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  cols. 

8.  The  above,  inteeleaved  for  Attendances 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  cols. 

The  Diary  contains  memoranda  of  Legal  Business  throughout  the  Tear, 

"  An  excellent  work."—  Tht  Timet. 

"  A  publication  which  hat  lose  ago  secured  to  itself  the  favour  of  the  profession,  and 
which,  as  heretofore,  justifies  by  its  contents  the  title  assumed  by  it."— law  JowmaL 

"  Contains  all  the  information  which  could  be  looked  for  in  such  a  work,  and  gives  it 
in  a  most  convenient  form  and  very  completely.  We  may  unhesitatingly  reoemmeod  the 
work  to  our  readers."—  Solicitor?  JowmaL 

*'  The  '  Lawyer's  Companion  and  Diary*  is  a  book  that  ought  to  be  in  the  possession  of 
every  lawyer,  and  of  every  man  of  hnsrness" 

"the '  Lawyer's  Companion '  is»  indeed,  what  It  is  called,  for  it  combines  everything 
required  for  reference  in  the  lawyer's  ©floe.*— Law  Times. 

"  It  is  a  book  without  which  no  lawyer's  library  or  office  can  be  complete."— Irish 
Law  Timet. 

DICTIONARY.-— The  Pocket  Law  Lexicon.— Explaining 
Technical  Words,  Phrases  and  Maxims  of  the  English,  Scotch  and 
Boman  Law,  to  which  is  added  a  complete  list  of  Law  Reports 
with  their  Abbreviations.  Second  Edition,  Revised  and  Enlarged. 
By  HENRY  G.  RAWSON,  BJL,  of  the  Inner  Temple,  Esq.,  Bar- 
rister-at-Law.    Fcap.  8vo.     1884.  6s.  6d. 

*'  A  wonderful  little  legal  Dictionary.  "—Inderma%^$  Law  Studente*  JowmaL 
"  A  very  handy,  compute,  and  useful  little  work."— Saturday  Review. 

Wharton's  Law  Lexicon.— Forming  an  Epitome  of  the 
Law  of  England,  and  containing  full  explanations  of  the  Technical 
Terms  and  Phrases  thereof,  both  Ancient  and  Modern  ;  inoloding 
the  various  Legal  Terms  used  in  Commercial  Business,  Together 
with  a  Translation  of  the  Latin  Law  Maxims  and  selected  Titles  from 
the  Civil,  Scotch  and  Indian  Law.  Seventh  Edition.  By  J.  M. 
LELY,  Esq.,  Barrister-at-Law,  Editor  of  MChitty's  Statutes,"  Ac 
Super-royal  8vo.    1888.  U  18#. 

44  On  almost  every  point  both  student  and  practitioner  can  gather  information  from 
this  Invaluable  book,  which  ought  to  be  in  every  lawyer's  office."— Giieorie  Law  Jfotee, 

"  As  it  now  stands  the  Lexicon  contains  all  it  need  contain,  and  to  those  who  value 
such  a  work  it  is  made  more  valuable  still.**— Law  Raw*,  June  3, 1883. 

•#*i  V  Handard  bam  Works  ewe  kept  in  Stock,  m  law  caff  and  other  bindings. 
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DIQESTS.— Bedford.— Vide  M  Examination  Guides." 

Chitty's  Index  to  all  the  Reported  Cases  decided 
in  the  several  Courts  of  Equity  in  England,  the  Privy  Council,  and 
the  House  of  Lords,  with  a  selection  of  Irish  .Cases,  on  or  relating 
to  the  Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptcy 'T 
from  the  earliest  period.  The  Fourth  Edition,  wholly  revised, 
reclassified  and  brought  down  to  the  date  of  publication  by 
WILLIAM  FRANK  JONES,  B.CJL,  M-A.,  and  HENRY 
EDWARD  HIRST,  B.C.L,  M.A.,  both  of  Lincoln's  Inn,  Esqrs., 
Barristers-at-Law.    Volume  L    Roy.  8vo.     1883.  U  lis.  6tt 

%•  This  Volume  contains  the  Titles  "  Abandonment "  to  '•  Bank, 
rnptey."    Th*  Title  Bankruptcy  it  a  Complete  Digest  of  all  cases 
including  the  Decisions  at  Common  Xaw. 

VoHune  IL  is  in  the  prams,  and  win  be  issued  shortly. 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  and 
references  to  the  Statutes,  Rules  and  Orders  of  Courts  from  1756 
to  1888.  Compiled  and  arranged  by  JOHN  MEWS,  assisted  by 
CECIL  MAURICE  CHAPMAN,  HARRY  HADDEN  WICKES 
SPARHAM,  and  ARTHUR  HORATIO  TODD,  Barristers-at- 
Law.  {In  the  press.) 

Mews'  Digest  of  the  Reported  Decisions  for 
the  year  1883.  By  JOHN  MEWS,  Esq.,  Barrister-at-Law. 
Royal  8vo.    1884.  16*. 

Notanda  Digest  in  Law,  Equity,  Bankruptcy, 
Admiralty,  Divorce,  and  Probate  Cases.— By 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,  and  HARRY 
GREENWOOD  and  E.  W.  D.  MANSON,  of  Lincoln's  Inn,  Esqrs., 
Barristers-at-Law. 

Third  Series,  1878  to  1876  inofasrre,  half-bound.  Net,  12.  lis.  6* 

Ditto,  Fourth  Series,  for  the  yearn  1877, 1878, 1679, 1880, 1881, 1882, 
and  1888,  with  Index.  Ase*,  net,  12.  Is. 

Ditto,  ditto,  for  1884.  By  E.  W.  D.  MANSON  and  PROCTER 
T.  PULMAN,  Esqrs.,  Banisters  at  Law.  Pkin  Oepy  and  Two 
Indexes,  or  Adhesive  Copy  for  insriHim  in  Text-Books  (without 
Index).    Annual  Subscription,  payable  in  advance.  2f*s,  21*. 

*m*  The  numbers  are  issued  every  alternate  month.  Each 
number  contains  a  concise  analysis  of  every  case  reported  in  the 
Law  Reports,  Law  Jowmai,  Weekly  Meporter,  Law  Tummy  and  the 
Irish  Law  Reports,  up  to  and  including  the  eases  oontsWad  in  the 
parts  for  the  current  month,  with  rolw/onccs  to  Text-boeka,  Statutes, 
and  the  Law  Reports  Consolidated  Digest,  and  am  alphabetical 
indxz  of  the  subjects  contained  in  bach  ftjvbu. 
DISCOVERY.— Hare's  Treatise  on  the  Discovery  of 
Evidence.— Second  Edition.  By  SHERLOCK  HARE,  Bar- 
rister-at-Law.   Post8vo.    1877.  12s. 

Sichel  and  Chance's  Discovery.— The  Law  relating  to 
Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
covery, as  well  m  the  Superior  as  in  the  Inferior  Courts,  together 
with  an  Appendix  of  the  Acts,  Forms  and  Orders.  By  WALTER  S. 
SICHEL,  MJL,  and  WILLIAM  CHANCE,  MJL,  Esqrs.,  Bar- 
risters-at-Law.    Demy  8  to.    1883.  12s. 

"  The  work  will,  we  think,  be  very  useful  In  practice,  and  may  be  confidentl 
recommended  for  use  in  judges'  chambers."— Xaw  Thnau 

"  It  will  be  of  much  use  to  practitioners  to  be  able  to  fmd,  as  ws  do  in  the  work 
before  us,  an  intelligent  account  of  the  whole  set  of  decisions. "— AtfiosW 

-  that 


It  is  evident  that  this  work  is  the  vssett  of  mnoh  careful  and  aaaastaking 
research,  and  we  can  confidently  recommend  it  as  a  careful  and  convenient  eosa- 
pendium,  and  particularly  ss  likely  to  be  of  material  assistance  to  those  who  are 
much  engaged  in  judges'  chambers  or  in  the  county  courts. "—low  Mapatint. 
*#*  AU  standard  Law  to orks  art  kepttn  Stock,  in  taw  calf  and  other  bindings* 
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OIVORCE.— Browne's  Treatise  on  the  PrineiprwB 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statutes,  Role*  Fees 
and  Forme  relating  thereto.  Fourth  Edition.  By  GEORGE 
BROWNE,  Esq,.  Basrister-at-Lew.    Demy  8w>.    1880.  11.  U 

**  The  book  is  aeleer,  practical,  and,  so  far  as  we  have  been  able  to  testis,  aoeurate 

•exposition  of  divoroe  lair  and  procedure."— Soteitort'  Journal, 

DOMtCtL.— Dicey  on  the  Law  of  Domicil  as  m  branch 
of  the  Law  of  England,  stated  in  the  form  of 
Rules.— By  A.  V.  DICKY,  B.C.L.,  Barrister-at-Law.  Author  of 
*  Rules  for  the  Selectkm  of  Parties  to  an  Action,"  DemySvo.  1879. 18s. 

CASEMENTS.— Goddttrd^s  Treatise    on  the    Law    of 

Easements.— By  JOHN  LEYBOURN  GODDARD,  Sen., 
Berrister-afc-Law.    Second  Edition.    Demy  SVo.    1877.  Mf. 

"The  book  is  invaluable :  vnere  the  cases  are  silent  the  aathor  has  taken  pains  to 
sseertsin  vast  the  lew  would  be  if  breesjht  inte  question.-— Ze»  Journal 

••  Nowhere  has  the  sabj«ct  beta  treated  so  oEbsnstfarer/,  sad,  we  amy  add,  so  setsntnV 
sally,  ss  by  Mr.  Goddard.  Werecoma)«ndUtetS)smoetoareiulsta«>orthe  lawstodent, 
ss  well  ss  to  the  ttbrarjr  of  the  practitioner."— Lew  Swam. 

ECCLESIASTICAL  LAW.— Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880  -.—With 
Notes.  By  J.  T.  DODD,  M.A.,  Barrister-at-Law.  Royal  lfiao. 
1881.  4s. 

Phillimore's  (Sir  R.)  Ecclesiastical  Law.  —  The 
Eoclesiagtical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Decisions  to  end  of  1875.  By  the 
Bight  Hon.  Si*  ROBERT  PHTTiLTMORE,  D.C JL.  2  vols.  8vo. 
1878-76.  8J.  7*  M. 

ELECTIONS — Carter's  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  with  Notes  and  an  Index.  Edited 
by  JOHN  CORRIE  CARTER,  Esq.,Recorder  of  Stamford.  Form- 
ing a  Supplement  to    Rogers  on  Elections.'1  Royal  12mo.  1888.    fit. 

"Mr.  Garter's  notes  are  explicit,  and  serve  the  useful  purpose  of  clearly  Indicating 
■  all  alterations  in  the  law."— The  Law  Times. 

FitzGerald.— Vide  -Ballot" 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition,  including  Petitoohs  and  Muni- 
cipal Elections  and  Registration.  With  an  Appendix  of  Statutes 
and  Forms.  By  JOHN  CORRIE  CARTER,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law.    Royal  12mo.    1880.  U  lfe. 

"  Petition  has  been  added,  setting  forth  the  procedure  and  the  decisions  on  that 
subject ;  and  the  statutes  passed  since  the  lost  edition  are  explained."— As  twaef. 

"  A  book  of  long  standing  and  for  information  on  the  common  law  of  elections,  of 
wmch  it  contains  a  mine  of  extracts  from  and  references  to  the  older  authorities, 
will  always  be  resorted  to." — law  Journal 

ELECTRIC  LIGHTING.— Cunynghame's  Treatise  on  the 
Law  of  Electric  Lighting,  with  the  Acts  of  Par- 
liament, and  Rules  and  Orders  of  the  Board  of  Trade,  a  Model 
Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a  Descrip- 
tion of  the  Principal  Apparatus  used  in  Electric  Lighting,  with 
Illustrations.  By  HENRY  CUNYNGHAME,  Barrister-at-Law. 
Royal  8vo.     1883.  12s.  6U 

EMPLOYERS'  LIABILITY  ACT.— Macd  on  ell. -Fufe  "Master  and 
Servant" 
Smith.— Vide  "  Negli^^nce." 

*#*  AB  ttandard  Lmrn  Wcrkeart  kepi  im  Stock, in  law  ttif  emdedher  Mm****. 
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EQUITY,  and  Vide  CHANCERY. 

Chitty's  Index.-  Vide  "Digests." 

Seton's  Forms  oi  Decrees.  Judgments,  and 
Orders  in  the  High  Court  or  Justice  and  Courts 
Of  Appeal,  having  especial  reference  to  the  Chancery  Division, 
with  Practical  Notes.  Fourth  Edition.  By  R.  H.  LEACH,  En., 
Senior  Registrar  of  the  Chancery  Division  ;  F.  G.  A.  WILLIAMS, 
of  the  Inner  Temple,  Esq.;  and  the  late  EL  W.  MAT,  Esq. ;  suc- 
ceeded by  J  AMES  RASTWICK,of  Lincoln's  Inn,  Esq.,  Barristers. 
at-Law.    2  vols,  in  8  parts.    Royal  8vo.    1877—79.  4L  10a 

*#*  VoL  II.,  Parts  1  and  2,  separately,  price  each  U  10a 
u  The  Editors  of  this  new  edition  of  Seton  deserve  much  praise  for  what  is  almost,  if 
not  absolutely,  an  innovation  in  law  books.  In  treating  of  any  division  of  their  subject 
they  have  put  prominently  forward  the  result  of  the  latest  decisions,  settling  the  law 
so  far  as  it  is  ascertained,  thus  avoiding  much  useless  referenoe  to  older  cases.  .  . 
There  oan  be  no  doubt  that  in  a  book  ox  practice  like  8eton,  It  is  much  more  important 
to  be  able  to  see  at  onoe  what  the  law  is  than  to  know  how  it  has  become  what  it  is ; 
and  the  Editors  have  evidently  taken  great  pains  to  carry  out  this  principle  in  pre- 
senting the  law  on  each  division  of  then*  labours  to  their  readers."— rat  Heist. 

"Of  all  the  editions  of 'Seton*  this  is  the  best  .  .  .  We  can  hardly  speak  too 
highly  of  the  Industry  and  intelligence  which  have  been  bestowed  on  the  preparation 
of  the  notes."— 8olieitorf  Journal. 

••  Now  the  book  is  before  us  complete ;  and  we  advisedly  say  complete,  because  it 
has  scarcely  ever  been  our  fortune  to  see  a  more  compUU  law  book  than  this.  Exten- 
sive in  sphere,  and  exhaustive  in  treatise,  comprehensive  in  matter,  yet  apposite  in 
details,  il  presents  all  the  features  of  an  excellent  work  .  .  .  The  Index,  extend 
178  pai 


ing  over  S78  pages,  is  a  model  of  comprehensiveness  and  accuracy.'*    Lwm  Journal 

Smith's  Manual  of  Equity  Jurisprudence.— 
A  Manual  of  Equity  Jurisprudence  for  Practitioners  and  Students, 
founded  on  the  Works  of  Story,  Spenoe,  and  other  writers,  and  on 
more  than  a  thousand  subsequent  eases,  comprising  the  Fundamental 
Principles  and  the  points  of  Equity  usually  occurring  in  General 
Practice.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.O.  Thirteenth 
Edition.    12mo.     1880.  12a  6d 

"There  is  no  disguising  the  truth ;  the  proper  boos  tense  this  book  is  to  learn  its  pages 
by  heart"— low  Maga*n*  and  Reoitm. 

"  It  win  be  found  as  useful  to  the  practitioner  at  to  the  student.*—  Solicitor*' JoumaL 

Smith's  Practical  Exposition  or  the  Principles 
of  Equity,  illustrated  by  the  Leading  Decisions  thereon.  For 
the  use  of  Students  and  Practitioners.  By  H.  ARTHUR  SMITH, 
MA.,  LL.B.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1882.  20*. 

"  The  book  seems  to  us  to  be  one  of  great  value  to  students."— SoUcuor*'  Journal. 
"  This  is  a  most  remarkable  book,  containing  in  a  reasonable  space  more  infor- 
mation, and  that  better  arranged  and  conveyed,  than  almost  any  other  law  book 
of  recent  times  which  has  come  under  our  notice."— Smturdap  Review. 

EXAMINATION  GUIDES.— Bedford's  Guide  to  the  Pre- 
liminary  Examination  for  Solicitors.— Fourth 
Edition.    12mo,    1874.  iv'et,  S*. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  in  Latin  Grammar,  Arith- 
metic, French  Grammar,  History  and  Geo- 
graphy, with  the  Answers.  Second  Edition.  Demy8va  1882. 18a 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—12mo.    1872.  Ast,  St. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts.    Demy  8yo.    1879.  8a  64. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Fourth  Edition.  (In  preparation.) 

Bedford's  Student's  Guide  to  the  Ninth  Edition 

of  Stephen's  New  Commentaries  on  the  Laws 

of  England.— Third  Edition.    Demy  8m    1884.         7a  64. 
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EXAMINATION  QUIOES 

Bedford's  Final  Examination  Digest:  containing  a 
Digest  of  the  Final  Examination  Questions  in  matters  of  Law  and 
Procedure  determined  by  the  Chancery,  Queen's  Bench,  Coma  on 
Pleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 
on  the  Law  of  Real  and  Personal  Property  and  the  Practice  of 
Conveyancing,  with  the  Answers.    8vo.    1879.  16*. 

"  Will  furnish  students  with  a  large  armoury  of  weapons  with  which  to  meet  the 
attacks  of  the  examiners  of  the  Incorporated  Law  Society."— law  Timts. 

Haynes*  Lectures  on  Bankruptcy;  originally  de- 
livered before  the  members  of  the  Liverpool  Law  Students*  Asso- 
ciation. By  JOHN  F.  HAYNES,  LL.D.,  Author  of  the  "Student's 
Leading  Cases/1  Ac.     Royal  12mo.     1884.  5*. 

Haynes  and  Nelham's  Honours  Examination 
Digest,  comprising  all  the  Questions  in  Conveyancing,  Equity, 
Common  Law,  Bankruptcy,  Probate,  Divorce,  Admiralty,  and 
Ecclesiastical  Law  and  Practice  asked  at  the  Solicitors'  Honours 
Examinations  since  their  establishment  to  the  present  time,  with 
Answers  thereto.  By  JOHN  F.  HAYNES,  LL.D.,  Author  of 
u Chancery  Practice,"  "The  Students'  Leading  Cases,"  &c.t  and 
THOMAS  A.  NELHAM,  Solicitor  (Honours).  Demy  8vo.  1883.  15*. 

"  Students  going- in  for  honours  will  and  this  one  to  their  advantage."—  Law  Timet. 

"  Answers  are  appended  which,  judging  from  an  examination  of  several  of  them, 
appear  to  be  careful  and  accurate."— Solicitors'  Journal. 

Shearwood's  Law  Student's  Annual  (Second  Year). 
— Containing  the  Questions  with  short  Answers  to  the  Solicitor's  and 
Bar  Examinations,  1882 — 1888,  with  Remarks  and  Comments 
thereon.  A  list  of  Books  suggested  for  Students,  Cases  and  im- 
portant Statutes  for  the  year,  Extracts  from  Law  Students'  Debating 
Societies,  and  the  Prize  Essay  and  Prize  Answers  to  the  Questions 
set  last  year.  Edited  by  JOSEPH  A.  SHEARWOOD,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1884.  5*. 

"This  is  a  book  of  a  thorough  character.  .  .  .  Much  care  and  labour  have 
evidently  been  expended  on  the  book,  which  will  be  found  of  great  advantage  to 
students."—  Law  Journal. 

"  We  know  of  no  other  manual  which  contains  the  same  quantity  of  information 
in  such  a  concise  form." — Solicitor 4  Journal. 

"The  remarks  on  the  examinations  are  very  interesting,  and  there  are  some 
valuable  hints  as  to  what  books  the  candidate  for  honours  and  a  pass  respectively 
should  \iae."—Qib*m's  Law  Notts. 

*#*  A  few  copies  of  the  first  issue  may  still  be  had,  price  5s. 

Shearwood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and   Final  and   the 

Universities  Law  Examinations.— With  Suggestions 

as  to  the  books  usually  read,  and  the  passages  therein  to  which 

attention  should  be  paid.    By  JOSEPH  A.  SHEARWOOD,  B.A., 

Esq.,  Barrister-at-law.    8vo,    1879.  6s.  6U 

**  Any  student  of  average  intelligence  who  eoosdenUously  follows  the  path  sad  obeys  the 

instruction*  given  him  by  the  author,  need  not  (ear  to  present  himself  at  a  candidate 

for  any  of  the  examinations  to  which  this  book  Is  intended  as  a  guide."— Law  Journal 

EXECUTORS.— Macaskie's  Treatise  on  the  Law  or 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deceased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  MA- 
CASKIE,  of  Gray's  Inn,  Esq.,  Barrister-at-Law.  8vo.  1881.  10*.  to*. 
"  An  able  summary  of  the  law  of  administration,  now  forming  one  of  the  subjects 

set  for  the  general  examination  for  call  to  the  bar." 
"  Students  may  read  the  book  with  advantage  as  an  intrc durtion  to  'Williams,*  and 

by  practitioners  not  possessing   the   larger  work   it  will  undoubtedly  be  found 

usefuL"— low  Journal. 

Williams'  Law  of  Executors  and  Adminis- 
trators.—Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  Eeqrs., 
Banristers-at-Law.    2  vols.     Royal  8vo.    1879.  &  18s. 

%*  All  standard  Law  Works  are  kept  in  Stocky  tn  law  calf  and  other  bindmgj. 
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EXTRADITION.— Kirchner^sL'Extradition.— RecueilRenfer- 
mant  in  Extenso  tons  les  Traitee  concha  jusqu'au  ler  Janvier, 
1883,  entre  lea  Nations  dvflisees,  et  donnant  la  solution  precise  dea 
difficultea  qui  peuvent  aorgir  dans  laur  application.  Avec  one  Pre- 
face de  Me  GEORGES  LACHAUD,  Avocat  a  la  Cour  d'Appel  de 
Paris.  Publie  sons  lee  auspices  deM.CE.  HOWARD  VINCENT, 
Directeur  dee  Affaires  CrimineDes  de  la  Police  Mltropolitaine  de 
Londrea.  Par  F.  J.  KERCHNER,  Attache'  a  la  Direction  dea 
Adbsm  Criminelles.    In  1  voL  (1150  pp.)    Royal  8 vo.  22.  2i. 

FACTORS  ACTS.— Boyd  and  Pearson's  Factors  Acts 

(1828  to  1877).    With  an  Introduction  and  Explanatory  Notes. 

By    HUGH    FENWICK    BOYD    and    ARTHUR    BEILBY 

PEARSON,  Barristers-at-Law,  and  Joint  Editors  of  "Benjamin's 

'  Treatise  on  the  Sale  of  Personal  Property.'9  Royal  12mo.   1884.    6s. 

FACTORY  ACTS.^Notcutt's  Law  relating  to  Factories 
and  'Workshops.    Second  Edition.    12mo.    1879.         9$. 

FARM,  LAW  OF.— Dixon's  Law  of  the  Farm.— A  Digest  of 

Cases  connected  with  the  Law  of   the  Farm,  and  including  the 

Agricultural  Customs  of  England  and  Wales.    Fourth  Edition. 

By  HENRY  PERKINS,  Esq.,  Barrister-at-Law.  8vo.  1879.  12.  6s. 

"It  Is  lipeaaibla  pat  to  be  struck  with  the  extraordinary  reaaareh  that  must  have  been 

used  in  the  compilation  of  such  a  book  aa  this."— Law  Journal. 

%*  Supplement  to  above,  containing  the  Agricultural  Holdings  (Eng- 
land) Act,  1888,  with  explanatory  Notea  and  Forms;  together  with 
the  Ground  Game  Act,  1880.  By  AUBREY  J.  SPENCER,  Esq., 
Bacrister-atLaw.     Demy  8vo.     1888.  6s. 

FIXTURE8 Amos  and  Ferard  on  the  Law  of  Fix- 
tures and  other  Property  partaking  both  el  a  real  and 
personal  Nature.  Third  Edition.  Revised  and  adapted  to  the  pre- 
sent state  of  the  Law  by  C.  A.  FERARD  and  W.  HOWLAND 
ROBERTS,  Esqrs.,  Barristers-at-Law.  Demy  8vo.  1888.  18*. 
"  in  accurate  and  well  written  work."— Saturday  Review. 

"The  editors  have  accomplished  their  work  satisfactorily.  We  havo  tasted  the 
new  edition  in  numerous  points,  and  on  these  we  hare  found  the  modern  cases  and 
statutory  proTiaions  carefully  inserted."— Solicitors'  Journal,  March  22, 1884. 

FOREIGN  JUDGMENTS,— Piggott's  Foreign  Judgments 
their  effect  in  the  English  Courts.  Part  I.  The 
English  Doctrine,  Defences,  Judgments  in 
Rem.  Statua— By  F.  T.  PIGGOTT,  M.A.,  LL.M.,  Esq., 
Barrister-at-Law.    Boyal  8vo.    1879-81.    In  2  parts.        Each  lbs. 

WORMS.— Allen.— Ftrfe  u  Pleading." 

Bull  en  and  Leake.— Vide  "Pleading" 

Chitty's    Forms   of    Practical   Proceedings   in 

the    Queen's    Bench    Division    of  the    High 

Court   of   Justice:  with  Notea   containing  the  Statutes, 

Rules  and  Cases  relating  thereto.    Twelfth  Edition.    By  THOS. 

WILLES  CHITTY.EsOf  ,Barrister-at-Law.  Demy8vo.  1883.  1Z.18*. 

"Theiorms  themselves  are  brief  and  clear,  and  the  notes  accurate  and  to  the 

point.    The  present  edition  brings  the  book  into  harmony  with  the  new  Rules  of 

Procedure.    We  hare  tested  it  in  various  ways,  and  hare  found  it  wanting  in  no 

respset.'*— Law  Journal,  March  22, 1884. 

DanielPs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  ; 
with  Dissertations  and  Notes.  Being  the  Third  Edition  of  «  Daaieil's 
Chancery  Forma.1*  By  WILLIAM  HENRY  UPJOHN.  Esq.,  of 
Gray's  Inn,  Ac,  Ac.    Demy  8to.    1879.  2L  2s. 
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HIQHWAYS.-Baker's  Law  of  Highways  in  England 
and  Wales,  including  Bridges  and  Locomotives.  Comprising 
a  succinct  oode  of  the  several  provisions  voder  each  head,  the 
statutes  at  length  in  an  Appendix ;  with  Notes  of  Gases,  Forma, 
and  copious  Index.  By  THOMAS  BAKBK,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law.    Royal  12mo.    I860.  15*. 

**Thia  Is  distinctly  a  well-planned  bock,  end  cannot  faH  to  be  useful,  not  only  to 
lawyers,  but  to  those  who  may  be  locally  engaged  ki  the  management  of  highways."— 
IMw  Journal. 

"  The  general  plan  of  Mr.  Baker's  book  is  good.  He  groups  together  condensed 
statements  of  the  effect  of  the  provisions  of  the  different  Highway  Acts  relating  to 
the  same  matter,  giving  in  all  cases  references  to  the  sections,  which  are  printed  hi 
full  in  the  appendix.  To  each  condensed  section,  or  group  of  sections,  he  appends  a 
note,  stating  concisely  the  effect  of  the  decisions."    toUwkor*  J—mmL 

Chambers'  Law  relating  to  Highways  and 
Bridges,  being  the  Statute!  in  foil  and  brief  Notes  of  700 
Leading  Caeee;  together  with  the  Lighting  Act,  1888.  By  GEO. 
F.  CHAMBERS,  Beq.,  Barrister-atLaw.     1878.  12*. 

HUSBAND  AND  WIFE.— Lush's   Law  of  Husband  and 

Wife ;  within  the  Jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions.  By  C.  MONTAGUE  LUSH,  of  Gray's  Inn  and  North 
Eastern  Circuit,  Esq.,  Barrister-at-Law.    Demy  8vo.     1884.       20s. 

"  Looking  to  the  extreme  difficulty  of  the  subject,  we  think  the  book  a  very  good 
one." — Law  Journal. 

"  A  law  book  of  solid  excellence  .  .  .  will  probably  become  the  standard-work 
on  the  subject."— Saturday  ~    ' 


INLAND  REVENUE  CASES Hiahmore's  Summary  Pro- 
ceedings in  Inland  Revenue  Cases  in  England 
and  Wales.  By  NATHANIEL  JOSEPH  HIGHMORE,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  of  the  Inland 
Revenue  Department    Royal  12mo.    1882.  6s. 

M  A  oomplete  treatise  on  piuoedure  applied  to  cases  under  the  Revenue  Act,  and  as 
a  book  of  practice  it  is  the  best  we  have  seen."—?**  Justice  o/  the  P«k*,  Jan.  28, 1882. 

INSURANCE^- Arnould  on  tfee  Law  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MACLACHLAN,  Esq., 
Barrister-at-Law.    2  vols.    Royal  oVo.    1877.  & 

"  As  a  text  book, •  Aroould '  is  now  all  the  psnoMttoner  can  want,  and  we  congratulate 
lee  editor  upon  the  skill  with  whlsh  he  has  incorporated  the  new  aedatons.'*    Lm  flaw*. 

Lowndes  on  the  Law  of  Marine  Insurance.— By 
RICHARD  LOWNDES.  Author  of  *  The  Law  of  General 
Average,"&c    Second  Edition.  (In  preparation,) 

Lowndes'  Insurable  Interest  and  Valuations.— 
By  RICHARD  LOWNDES,  Author  of  "The  Law  of  General 
Average,"  "The  Law  of  Marine  Insurance,''  &c.  Demy  8vo. 
1884.  fi*. 

INTERNATIONAL  LAW.— Amos*  Lectures  on  Inter- 
national Law.— By  SHELDON  AMOS,  M.A.,  Professor 
of  Jurisprudence  (inorading  International  Law)  to  the  Inns  of 
Court,  Ac.     Royal  8vo.    1874.  10*.  6tt 

Dicey.— F«fc  "DomicO." 

Kent's    International    Law.  —  Kent's  Commentary  on 

International  Law.     Edited  by  J.  T.  ABDT,  ULD.,  Judge  of 

County  Courts.    Second  Edttfon.    Crown  8vo.    1878.        10*.  6dL 

"  Altogether  Br.  Abdy  has  psr  fawned  his  task  m  a  manner  worthy  of  his  lepetetlon. 
His  beak  will  W  useful  net  only  te  Lawyers  and  lew  aiadents,  f or  whoa  it  wes  pcneaiuy 
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INTERNATIONAL  LAW.-Omifmcarf. 

Levi's  International  Commercial  Law.- Being  the 
Principles  of  Mercantile  Law  of  the  following  and  other  Countries 
—rii.  :  England,  Ireland,  Scotland,  British  India,  Britiah  Colonies, 
Austria,  Belgium,  Brazil,  Buenos  Ayrea,  Deiiniai^  France,  Germany , 
Qreeoe,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Prussia, 
Russia,  3pam,  3weden,  Switzerland,  United  8tate*,and  Wurtemberg. 
By  LEONE  LEVI,  Beq.,  F.S.A.,  F.8.&,  Barriater-at-Law,  Ac 
Second  Edition.     2  Tola,     Royal  8vo.     1868.  II.  Ik. 

Vattel'8  Law  of  Nations.— By  JOSEPH  CHITTY,  Esq. 
Boyal  8vo.    1884.  U  U 

Wheaton's    Elements  of  International   Law; 

Second  Bngliah  Edition.     Edited    with  Notes  and  Appendix  of 

Statatea  and  Treaties.    By  A.  a  BOYD,  Eeq.,  Barrister-at-Law. 

Author  of  u  The  Merchant  Shipping  Laws,"  Demy8vo.  188a  lUOi. 

"Mr.  Boyd,  the  latest  editor,  has  added  many  useful  notes;'**  has  inserted  in  the 

Appendix  public  documents  of  permanent  value,  and  there  Is  the  prospect  that,  as  tdftei 

by  Mr.  Boyd,  Mr.  Wheaton's  rotame  will  eater  on  a  sew  lease  of  ufe."— n«  torn*. 

**  Both  the  plan  and  execution  of  the  work  before  us  desw  fee  commendation.    .    .    . 
The  text  of  wheaton  is  presented  without  alteration,  end  Mr.  Dana's  numbering  of  the 

sections  Is  preserved.    .    .    .    The  Index,  which  could  not  hare  been  oompfled  without 

.    .      i?       ...  ...     1J^J|f-  -    -       - 


much  thought  and  labour,  makes  the  book  handy  for  reference,"— 

M8todents  who  require  a  knowledge  of  Wheaton's  text  will  find  Mr.  Boyd's 
Tory  conrenient.*'—  Lew  Magawimi. 

INTERROGATORIES.-Sichel  and  Chance.— f^"  Discovery." 
JOINT  OWNERSHIP -Foster.— r*ktt  Seal  Batata.** 
JOINT  STOCKS.— Palmer.—  Ft*  "Conveyancing"  and  "Company 
Law." 
Th ring's  (Sir  H.)  Joint  Stock  Companies'  Law.— 
The  Law  and  Praetioe  of  Joint  Stock  and  other  Companies,  including 
the  Companies  Acta,  1862  to  1880,  with  Notes,  Order*,  and  Holes  in 
Chancery,  a  Collection  of  Precedents  of  Memoranda  and  Articles  of 
Association,  and  all  the  other  Forms  required  in  Making,  Administer' 
ing,  and  Winding-up  a  Company.    By  Snt  HENRY  THBING, 
K.C.B.,  The  Parliamentary  Counsel  Fourth  Edition.    By  G.  A.  R. 
FITZGERALD,  Esq.,  M.A^BsJTiater-at- Law.  Demy  8  va  1880.  U6*. 
"  The  highest  authority    n  the  subject"— fV  fines. 

"  One  of  its  most  valuable  features  is  its  collection  of  precedents  of  Menda  ramosad 
Articles  of  Association,  which  has,  in  this  Edition,  been  largely  inu eased  and  un- 
proved "—Law  Journal. 

JUDGMENT  >.— Piggott.— Vide  M  Foreign  Judgments." 

Walker's   Practice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    With  Forma.    By  H.  H. 

WALKER,  Esq.,  of  the  Judgment  Department,  Exchequer  Division. 

Crown  8vo.    1879.  it  6o\ 

"  We  think  that  solicitors  and  their  dorks  will  find  it  extremely  vmtnLm—L*w  Jownml 

JUDICATURE  ACTS.-Whiteway's Hints  on  Practice;  or 
Practical  Notes  on  the  Judicature  Acts,  Orders,  Rules  and  Regula- 
tions of  the  Supreme  Court     IUustrated   by  the   Latest  Cases. 
Together  with  the  Bales  of  the  Supreme  Court,  1888.    With  an 
Introduction,  References,  Notes,  and  Index.    By  A.  R.  WHITE- 
WAY,  M.  A.,  of  the  Equity  Bar  and  Midland  Circuit,  Author  of 
"Hints  to  Solicitors."    Second  Edition.    Royal  12mo.    1888.    lit. 
Sold  separately  "  Hints  on  Practice,"  with  Cases  and  Index,  7s.  <UL 
The  Rules,  edited  with  Notes,  Cross  References,  and  Index,  Jtmp  leather,  7*.  64. 
"This  book  contains  an  immense  amount  of  useful  information  of  a  most  practical 
character.  "—Qibmm't  lav  Note*. 

"  Under  the  circumstances  he  has  done  wonders,  for  he  has  produced  a  serviceable 
new  edition  of  an  already  serviceable  book*  containing  as  much  criticism  and  sugges- 
tions on  the  new  Rules  as  is  likely  to  be  helpful  to  the  practitioner."— .Low  Mafowmt. 

V  AU  **ndard  Law  Works  art  kept  i»  Stock,  i*lm»  calf  and  <*Ma-himdmfi 
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JUDICATURE  ACTS  -GmttwMrf. 

Wilson's  Supreme  Court  of  Judicature  Acts 
Rules  of  the  Supreme  Court,  1883,  and  Forms. 
With  other  Acts,  Orders,  Rules  and  Regulations  relating  to  the 
Supreme  Court  With  Practical  Notes,  fourth  Edition.  BvM. 
D.  CHALMERS,  of  the  Inner  Temple,  and  M.  MUIR  MACKEN- 
ZIE, of  Lincoln's  Inn,  Barristers-at-Law.  Royal  12mo.    1883.    25*. 

*#*  A  LABOS  PAPKB  ZDITION  FOB  MABQIHAL  N0TI8.   BOTAL  8V0.   1888.      30*. 

Extract  from  Preface  to  the  Fourth  Edition.— "The  present  edition  contains  the  Rules 
of  the  Supremo  Court,  1883,  with  notes  and  comments.  Where  a  repealed  rule  is 
reproduced  without  alteration  a  reference  to  its  former  Order  and  number  is  given  in 
the  margin.  Where  a  repealed  rule  is  reproduced  with  modifications  the  marginal 
reference  to  it  is  preceded  by  the  prefix  cf.  Where  a  rule  is  new  it  is  stated  to  be  so 
in  the  note,  and  reference  is  made  to  any  statute,  consolidated  order,  or  common  law 
or  Admiralty  rule  upon  which  it  appears  to  be  founded. 

"  This  edition  further  includes  the  provisions  of  the  Bankruptcy  Act,  1883,  in  so 
far  as  they  relate  to  or  affect  the  Supreme  Court,  and  the  Statute  Law  Revision  and 
Civil  Procedure  Act,  1883.    We  have  also  entirely  re-constructed  the  Index." 

"  All  that  can  be  expected  is  an  accurate  statement  as  to  the  sources  of  the  rules,  a 
short  practical  explanation  of  the  alterations  affected  by  them,  and  copious  cross- 
references.  The  editors  have  accomplished  remarkably  well  all  that  could  reasonably 
be  expected  from  them.  Their  notes  to  the  rules  are  concise,  clear,  accurate  and 
practical    .    .    .    The  index  to  the  book  is  greatly  improved.—  SoUeitort*  Journal, 

"  Wilson's  'Judicature  Acts'  remains  what  it  always  was,  one  of  the  most  handy 
as  well  as  one  of  the  best  appreciated  editions  of  the  Acts."— Late  Magartm. 

"  Wilson's  '  Judicature  Acts '  is  now  the  latest,  and  we  think  it  is  the  most  con- 
venient of  the  works  of  the  some  class.  .  .  .  The  practitioner  will  find  that  it 
supplies  all  his  wants."— Lam  Timet. 

JUSTINIAN,  INSTITUTES  OF.-Mears.-Ftd*  "Roman  Law." 

Rueqg's  Student's  "  Auxilium"  to  the  Institutes 
of  Justinian. — Being  a  complete  synopsis  thereof  in  the  form 
of  Question  and  Answer.  By  ALFRED  HENRY  RUEGO,  of  the 
Middle  Temple,  Barrister-at-Law.    Post  8vo.    1879.  fit. 

"  The  student  will  be  greatly  assisted  in  clearing  and  arranging  bis  knowledge  by  a 
work  of  this  kind,"— Lam  Journal. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  under  the  Superintendence 
ofJOHNBL08SETTMAULE,Esq.,Q.C.  The  Thirtieth  Edition, 
live  large  vols.     8vo.    1869.  71.  7$. 

Stone's  Practice  for  Justices  of  the  Peace,  Justioea 
Clerks  and  Solicitors  at  Petty  and  Special  Sessions,  in  Summary 
matters,  and  Indictable  Offences,  with  a  list  of  Summary  Convic- 
tions, and  matters  not  Criminal.  With  Forms.  Ninth  Edition.  By 
W.  H.  MACNAMARA,Esq.,Barrister-at-Law.  Demy  8vo,  1882. 25*. 

"  A  very  creditable  effort  Las  been  made  to  condense  and  abridge,  which  has  been 
successful,  whilst  the  completeness  of  the  work  has  not  been  impaired.  "—Lam  Timet. 

Wig  ram's  Justices'  Note  Book.— Containing  a  short 
account  of  the  Jurisdiction  and  Duties  of  Justices,  and  an  Epitome 
of  Criminal  Law.  By  W.  KNOX  WIGRAM.  Esq.,  Barrister-at- 
Law,  J.P.  Middlesex  and  Westminster.  Third  Edition.  With  a 
copious  Index.     Royal  12mo.    1888.  12s.  64. 

41  We  have  found  in  it  all  the  information  which  a  Justice  can  require  as  to  recent 
legislation."—  The  Timet. 

*4This  is  altogether  a  capital  book.    Mr.  Wigram  is  a  good  lawyer  and  a  good 
Justices'  lawyer.  —  Law  Journal. 
"  We  can  thoroughly  recommend  the  volume  to  magistrates."  —Lam  Tune*, 

LAND  ACT.— See  "Settled  Estates."— Middle  ton. 
*#*  AU  ttamdard  Lam  Work$  art  kepi  i*8tock,i»lmw 
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LAND  TAX.— Bourdin's    Land  Tax.— An  Exposition  of  the 
Land  Tex;  He  Aaseeeuient  and  Collection,  with  a  statement  of  the 


righto  conferred  by  the  Redemption  Acta,    By  MARK  A.  BOUB- 
B*N  (late  Beghtear  of  Land  Tax).    Second  Edition.    1870.        4*. 

LANDLORD  AMO  TENANT.— Wood  fall's  Law  of  Landlord 
and  1>nant.— With  a  foil  Collection  of  Precedents  and 
Forms  of  Procedure.  Containing  also  an  Abstract  of  Leading  Pro- 
positions, and  Tables  ef  certain  Customs  ef  the  Country.  IVelfth 
Edition.  In  which  the  Precedents  of  Loasos  have  been  revised  and 
enlarged,  with  the  assistance  of  L.  G.  G.  Bobbins,  Esq.  By  J.  M. 
LBLY,  Estfe  Barrister-at-Law.    Royal  8vo.    1881.  II.  18s. 

"The  editor  hm  exnonded  elaborate  intoay  and  sjsteiaatle  abOfttjin  jaafemg  me 

LANDS  CLAUSES  ACTS.— Jepson's   Lande  Clauses  Con- 
solidation Acts:  with  Dedskne,  Forms,  &  Table  of  Costa.  By 
ARTHUR  JEPSON,  Esq.,  Barrister  at  Law.  Demy  8va  1880. 18#. 
The  work  conclude*  wtth  *  number  of  forma  and  a  remarkably  good  index.*— 


"  As  far  at  we  have  been  atte  to  dissever,  aU  me  decisions  have  been  stated,  and 
she  smwt  of  them  oorrectly  given."— -£stf  JtmntML 

LAW  UST.— Law  List  (The).— Comprising  the  Judges  and  Offices* 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyances*  ScUoitors,  Notaries,  fto,  in  fisnbmd 
and  Wales ;  the  Circuits,  Judges,  Treasurers,  Registrars,  and  High 
Bailiffs  of  the  Comity  Courts;  Metropolitan  and  Stipends*? 
Magistrates,  Official  Receivers  under  the  Bankruptcy  Act,  Law  and 
Public  Officer*  in  England  and  the  Colonies,  Foreign  Lawyers  with 
their  English  Agents,  Sheriffs,  Under-Sheriffs,  and  their  Deputies, 
Clerks  of  the  Peace,  Town  Clerks,  Coroners,  6Vc,  etc.,  and  Commia- 
sioners  for  taking  Oaths,  Conveyancers  Practising  in  England  under 
Certificates  obtained  in  Scotland  So  far  as  relates  to  Special 
Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Proctors  and  Notaries. 
Compiled  by  JOHN  SAMUEL  PURCELL,  of  the  Inland  Revenue 
Office,  Somerset  House,  Registrar  of  Stamped  Certificates,  and  of 
Joint  Stock  Companies,  and  Published  by  the  Authority  of  the 
Ckmimimioners  of  Inland  Revenue.    1884.    (Net  Caah,  da)    10s.  64. 

LAW  REPORTS.— A  very  large  Stock  of  second-hand  and  new  Reports. 

Prices  on  application. 
LAW  STUDENT'S  ANNUAL.— Vide"  Examination  Guides." 
LAW  SUIT.— The  Humourous  Storj  of  Farmer  Bump- 
kin's Law  Suit.    By  RICHARD  HARRIS.    Barrister-at- 
Law,  Author  of  "  Hints  on  Advocacy."    Second  Edition.     Royal 

12mo.     1888.  6s. 

"  Host  of  the  standing  grievances  of  traitors  find  a  place  tar  this  book." -Law  Timet. 

LAWYER'S  COMPANION— TOfe  "Diary." 

LEADING  CASES.— Ball's  Leading  Cases  on  the  Law  of 
Torts,  with  Notes.  Edited  by  W.  E.  BALL,  LL.D.,  Esq.,  Barris- 
ter-at-Law,  Anthor  of  "  Principles  of  Torts  and  Contracts."  Royal 
8vo.     1884.  21s. 

Haynes'  Student's  Leading  Cases.  Being  some  of 
the  Principal  Decisions  of  the  Courts  in  Constitutional  Law,  Com- 
mon Law,  Conveyancing  and  Equity,  Piubate,  Divorce,  Bankruptcy, 
and  Criminal  Law.  With  Notes  for  the  use  of  Students.  Second: 
Edition.   By  JOHN  F.  HAYNES,  LLD.  (/•  theprm*) 

"  Will  stove  of  great  utility,  not  only  to  Bsodeata,  bat  Praettttonem    Tne  Movtsere 
dear,  pointed  and  concise.  "—Law  21mm. 

•'We  think  thiu  this  book  will  sswsy  a  waal me  seek  is  smenkdj  well 

sriaaxed  for  reference."— Za«  Journal. 

*#*  All  tkmdaard  Law  Work  art  kept  JM8tock,JH  to  cedfaeul otter  to 
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irley's  Leading  Cases*  A  Selection  of  Leading  Cam 
fc  the  Common  Law,  -with  Notes,  and  a  Sketch  of  eome  of  the  prin- 
cipal changes  introduced  by  the  Boies  of  Supreme  Court,  1888.  By 
W.  SHIRLEY  SHIRLEY,  XLA.,  B.C.L.,  Esq.,  Barrister-at-Law. 
Second  Edition.    Demy8vo.    188S.  15*. 

"The  book  is  domvlug  of  Ugh  praise,  and  we  commend  it  in  all  oonfldenoa."— 
Wbvmti  Lam  Jhtm.  April,  1888. 

"The  selection  is  rery  large,  though  sH  are  distinctly  'leading  oases/  sad  fbe  notes 
are  by  no  means  the  least  meritorious  part  of  the  work/*— -LawJo\tmmL 

"Mr.  Shirley  writes  well  and  dears/,  and  evidently  nnrtersfnnds  what  be  Is  writing 
about,"— Io»  Timet. 


LEGACY  DUTIES.-  Vide  M  Taxes  on  Succession/* 
LEXICON.—  Fide  "Dictionary." 

LIBEL  AND  SLANDER.-Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  libel  and  Slander,  with  the  Evidence,  Pro- 
cedure and   Practice,  both  in  Civil  and  Criminal    Cases,  with 
Precedents  of  Pleadings.    With  Appendix  of  Statutes  including 
the  Newspaper  libel  and  Registration  Act,  1881.    By  W.  BLAKE 
ODGERS,  M.A.,  LLD.,  Barrister-at-Law.  Demy8vo.   1881.    24*. 
"We  hare  rarely  examined  a  work  which  shows  so  much  industry. 
.    .    So  good  is  the  book,  whioh  in  its  topical  arrangement  is  rastly 
superior  to  the  general  run  of  lawbooks,  that  criticism  of  it  is  a  compli- 
ment rather  than  the  roTorse/' — Law  Journal. 

"The  excuse,  if  one  be  needed,  for  another  book  on  Libel  sad  Slander,  and  that  an 
Bnglish  one,  may  be  found  in  the  excellence  of  the  author's  work.  ▲  dear  head  and 
a  skilled  hand  are  to  be  seen  throughout  "—EMraetfrom  Pretam  to  America*  reprint. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  '  of  the 
Law  relatinq  to  Public  Libraries  and 
Museums  and  Literary  and  Scientific  Insti- 
tutions generally.  Second  Edition.  By  Gw  E.  CHAM- 
BERS,  Barrister-at-Law.     Imperial  8to.    1879.  8f  6U 

LICENSING.— Hindle's  Treatise  on  the  Legal  Status  of 
Licensed  Victuallers  and  other  License- 
Holders,  as  affected  by  recent  Legislation 
and  Decisions  ;  containing  a  foil  Report  of  the  Proceedings 
and  Judgment  in  the  reoeat  DerWen  Lieenacng  Appeals,  with  Notes. 
Third  Edition.  By  FREDK.  4.  HINDLE,  Esq.,  Solicitor. 
Demy  8ro.     1888.  Net,  2s.  6d. 

Lely  and  Foul  Ices'  Licensing  Acts,  1828.  1869, 
1872,  and  1874;  eosrfaiaiag  she  Law  of  the  Sale  of  Liquors 
by  Retail  and  the  Management  of  Iiosnaed  Houses ;  wish  Notes  to 
the  Acts,  a  Summary  of  the  Law,  and  an  Appendix  of  Forms. 
Second  Edition.  By  J.  M.  LSLY  and  W.  JL>.  L  FOULKES, 
Xsqv*,,  Barristers-at-Law.    Royal  12mo.    1874.  8c. 

LUNACY.— Elmer's  Practice  in  Lunacy.— Seventh  Edition. 
By  JOSEPH  W'MTO,  of  the  Office  of  the  Masters  in  Lunacy. 

(In  preparation.) 

MAGISTERIAL  LAW.— Shirley's    Elementary  Treatise 

on  Magisterial  Law,  and  on  the  Practice  of 

Magistrates'  Courts-— By  W.   SHIRLEY  SHIRLEY, 

M.A.,  B.C.L,  Esq.,  Barrister-at-Law.  Royal  13mo.  1881.     6*.  6U 

Wigram.—  Vide  "Justice  of  the  Peaee." 

MARRIED  WOMEN'S  PROPERTY.  —  Smith's  Married 
Women's  Property  Act,  1882,  with  an  Introduction 
and  Critical  and  Explanatory  Notes,  together  with  the  Married 
Women's  Property  Acts,  1870  and  1874,  Ac.  Second  Edition.  By 
H.  ARTHUR    SMITH,    Esq.,  Barrister-at-Law.    Royal    12mo. 

1884.  Of. 

"There  are  some  exoeHent  critical  and  explanatory  notes,  together  with  a  good 

index,  and  reference  to  something  like  twe  hundred  decided  cases."— law  Swm*. 

*#*  AU  standard  Law  Works  are  kept  in  Stock,  in  tow  coif  and  other  bindings 
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MASTER  AND  SERVANT.— Macdon ell's  Law  of  Master 

and  Servant.    Put  I,  Common  Law.    Part  II,  Statute  Law. 

By  JOHN  MACDONELL,  M.A.,  Esq.,  Barrister-at-Law.    Demy 

8va     1883.  12. 5*. 

"Mr.  Maodonell  lias  done  his   work  thoroughly  and  well.     He  has  evidently 

bestowed  great  <*>*  and  labour  on  his  task,  and  has,  therefore,  produced-  a  work 

which  will  be  of  real  value  to  the  practitioner.    The  information,  too,  is  presented  in 

a  most  accessible  form."— Law  Timet,  January  27,  1883. 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdiction,  Process,  Practice,  and  Mode  of 
Pleading  in  Ordinary  Actions  in  the  Mayor's  Court,  London  (commonly 
called  the  "Lord  Mayor's  Court").  Founded  en  Brandon.  By 
GEORGE  CANDY,  Esq.,  Barrister-at-Law.  Demy  8vo.  1879.  lis. 

MERCANTILE  LAW.— Russell's  Treatise  on  Mercantile 
Agency.    Second  Edition.    8vo.    1878.  lit. 

Smith's  Compendium  of  Mercantile  Law. — Ninth 
Edition.  By  G.  M.  DOWDES WELL,  of  the  Inner  Temple,  Esq., 
one  of  Her  Majesty's  Counsel    Royal  8va     1877.  U  18*. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  Law.— With  Notes.  By  0.  D.  TUDOR, 
Esq.,  Barrister-at-Law.  Third  Edition.  Royal  8vo.  1884.  %.  2s. 
'Wilson's  Mercantile  Handbook  of  the  Liabili- 
ties of  Merchant,  Shipowner,  and  Under- 
writer on  Shipments  by  General  Vessels.  By 
ALEXANDER  WILSON,  Solicitor  and  Notary.  Royal  12mo 
1883  As. 

METROPOLIS  BUILDING  ACTS— Wool  rye  h's  Metropoli- 
tan  Building  Acts,  together  with  such  clauses  of  the  Metro- 
polis Management  Acts  as  more  particularly  relate  to  the  Building 
Acts,  with  Notes  and  Forms.  Third  Edition.  By  W.  H.  MAC- 
NAM  A  R A,  Esq.,  Barrister-at-Law.  12mo.  1882.  10*. 
"  We  may  safely  recommend  this  new  edition  to  those  who  have  to  find  their  way 

among  these  statutes."— The  Builder,  March  81, 1888. 

MEXICAN  LAW— Hamilton's  Mexican  Law.— A  compila- 
tion of  Mexican  Legislation  affecting  Foreigners,  Rights  of 
Foreigners,  Commercial  Law,  Property  Real  and  Personal,  Rights 
Pertaining  to  the  Inhabitants  of  the  Republic,  Sales,  Prescription, 
Mortgages,  Insolvency,  Liens,  Rights  of  Husband  and  Wife,  Dona- 
tions, Dower,  Quit-Rent,  Leases,  Inheritance,  Commercial  Com- 
panies, Partnership,  Agency,  Corporations,  etc. ;  Procedure,  Attach- 
ment, Levy  under  Execution,  Property  Exempt,  Registry,  Ac. ; 
Land  Laws  and  Water  Rights,  Mexican  Constitution,  Jurisdiction 
of  Courts,  Writ  of  Amparo,  Extracts  from  Treaties,  Mexican 
Decisions  of  Federal  and  State  Courts,  and  Mexican  Mining  Law. 
Annotated.  By  LEONIDAS  HAMILTON,  Attorney-at-Law. 
Demy  8vo.     1882.  18*. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals 
and  Quarries  in  Great  Britain  and  Ireland, 
with  a  Summary  of  the  Laws  of  Foreign  States,  ftc  Second 
Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Judge  of 
County  Courts.     8vo.     1876.  U  lit.  to. 

"  The  Tolooae  will  prore  l&raraable  at  a  work  of  legal  reference.-—  The  Ifiwiay  fflmimf 

MONEY  SECURITIES.— Cavanagh's  Law  of  Money  Secu- 
rities.—In  Three  Books.  L  Personal  Securities.  IL  Securities 
on  Property.  IIL  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  C.  CAVANAGH,  B.  A,  LL.B.  (Lond.),  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    In  1  vol.    Demy  8vo.    1879.  21*. 

"  An  admirable  synopsis  of  the  whole  law  and  practice  with  regard  to  securities 

of  eYcry  sort."— Saturday  Review. 

All  standard  Law  Works  art  kept  in  Stock,  in  law  calf  and  other  bindings. 


•  • 


119,  CHANOBRY  LANE,  LONDON,  W.C.  28 


MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mort- 
gage.—Fourth  Edition.  Thoroughly  revised.  By  WILLIAM 
WYLLYS  MACKESON,  Esq.,  one  of  Her  Majesty's  Counsel. 
In  1  Vol.  (1436  pp.)     Royal  8vo.    1880.  21.  2j. 

"A  complete,  terse,  and  practical  treatise  for  the  modern  lawyer.  "— Solicitors  Journal. 
"  Will  be  found  a  valuable  addition  to  the  library  of  every  practising  lawyer.*'— 
law  Journal. 

MUNICIPAL  CORPORATIONS.-Lely's  Law  of  Municipal 
Corporations. — Containing  the  Municipal  Corporation  Act, 
1882,  and  the  Enactments  incorporated  therewith,  with  a  Selection 
of  Supplementary  Enactments,  including  therein  the  Electric  light- 
ing Act,  1882,  with  Notes  thereon.  By  J.  M.  LELY,  Esq.,  Bar- 
rister-at-Law.  Editorof"Chitty^Stotutes,"&c.Demy  8vo.  1882.  lot. 
"  An  admirable  edition  of  one  of  the  mo*t  important  consolidating  statutes  of  the 

year.    .    .    .    The  summary  is  tersely  written,  and  the  notes  appear  to  be  to  the 

point.    Nothing  required  for  the  due  understanding  and  working  of  the  Aet  seems 

to  be  absent " — Lata  Journal. 

NAVY.  — Th ring's  Criminal  Law  of  the  Navy,  with  an 
Introductory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Rules  of  Evidence,  and  an  Appendix  comprising  the  Naval 
Discipline  Act  and  Practical  Forms.  Second  Edition.  By 
THEODORE  THRINO,  Barrister-at-Law,  and  C.  E.  GIFFORD, 
Assistant-Paymaster,  Royal  Navy.    12mo.     1877.  12i.  6U 

NEQLIQENCE — Smith's  Treatise  on  the  Law  of 
N  egligen  ce,  with  an  Introduction  and  Notes.  Second  Edition. 
By  HORACE  SMITH,  BJL,  Esq.,  Barrister-at-Law,  Recorder  of 
Lincoln,  Editor  of  "  Addison  on  Contracts."  (In  the  prtu). 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 
on  the  Trial  of  Actions  at  Nisi  Prius.— Fifteenth 
Edition.       By    MAURICE  POWELL,   Esq.,    Barrister-at-Law. 

(In  the  prat.) 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac 
tice  of  a  Notary  of  England.— With  a  full  collection  of 

Precedents.    Fourth  Edition.     By  LEONE  LEVI,  Esq.,  FAAn 
of  Lincoln's  Inn,  Barrister-at-Law.    8vo.    1876.  It  4*. 

OATHS,— Braithwaite'sOaths  in  the  Supreme  Courts 
Of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Courts  of  Judicature  in  England 
and  Ireland,  ftc  Fourth  Edition.  By  T.  W  BRAITHWAITE, 
of  the  Central  Office.     Fcap.  8va     1881.  4$.  «, 

"  Tbe  recognised  guide  of  commissioners  to  administer  oaths."    SolicitoiY  Journal. 

PAMPHLETS.— The  Battle  for  Right  (Der  Kampf  urn's  Reoht). 
By  GEHEIM-JUSTIZRATH  Db  VON  IHERING,  Professor 
Der  Rechte  zu  6  ttingen.  Translated  by  PHILIP  A.  ASH- 
WORTH,  B. A.,  Esq.,  Barrister-at-Law.  Royal  12mo.  1888.  NetUM. 

PARISH  LAW.— Steer 8  Parish    Law;  being  a  Digest  of  the 
Law  relating  to  tne  Civil  and  Ecclesiastical  Government  of  Parishes 
and  the  Relief  of  the  Poor.    Fourth  Edition.     By  W.  H.  MAC- 
NAM  AR  A,  Esq.,  Barrister-at-Law.     Demy  8vo.     1881.  16#. 
'*  An  exceedingly  useful  compendium  of  Parish  Law.'  —-law  Times, 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership—Third Edition.  By  FREDERICK  fOLLOCK,  Esq., 
Barrister-at-Law.  Author  of  "  Principles  of  Contract  at  Law  sad  in 
Equuv''    Demy8vo.  (In  the  prtu.) 

"  Of  the  execution  of  thy  w-^rk,  we  can  speak  in  terms  of  the  highest  praise.    Th  j 
language  is  simple,  concise,  and  clear."— law  Magattm . 

"Mr.  Pollock  s  work  appears  eminently  satisfactory    ...    the  book  Is  praW 
worthy  in  design,  scholarly  and  complete  In  execution."    Saturday  Bmitm. 

AU  ttandard  La*  Work*  ar$ktptm  Bock,  i*  U»*cmlf  and  otkar  binding*. 
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PATENTS.  — Aston's  (T.)  Patents,  Designs  and  Trade 
Marks  Act,  1889,  with  Votes  and  Index  to  the  Act,  Rules 
and  Forms.  By  THEODORE  ASTON,  Q.C.,  of  Lincoln's  Inn. 
Royal  12mo.    1884.  6#. 

Munro's  Patents,  Designs  and  Trade  Marks 
Act,  1883,  with  the  Rules  and  Instructions,  together  with  Plead- 
ings, Orders  and  Precedents.  By  J.  E.  CRAWFORD  MUNRO, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Royal  12mo.  10*.  M. 
Thompson's  Handbook  of  Patent  Law  of  all 
Count  Pies.— By  Wif.  P.  THOMPSON,  Head  of  the  International 
Patent  Office,  JaverpooL   Sixth  Edition,   lftno.    1884.    Net,2s.6d. 

PAWIlL— Turner's  contract  of  Pawn,  as  it  exists  at 
Common  Law,  and  as  modified  by  the  Factors'  Acts,  the  Pawn- 
brokers'Acta,  and  other  Statutes.  By  FRANCIS  TURNER,  Esq., 
Barrister-at-Law.  Second  Edition.  8vo.  1888.  Us. 

Turner's  Pawnbrokers'  Act,  1872.— With  Explanatory 
Notes.  By  FRANCIS  TURNER,  Esq.,  Barrister-at-Law.  Third 
Edition.    1888.  Net,  2a  W. 

PERPETUITIES.—  Marsden's  Rule  against  Perpetui- 
ties.— A  Treatise  on  Remoteness  in  Limitation ;  with  a  chapter 
on  Accumulation  and  the  Thellnson  Act.  By  REGINALD  6. 
HARSDEN,  Esq.,  Barrister-at-Law.    Demy  8vo,     1888.  16*. 

"  Mr.  Marsden's  work  is  entitled  to  be  called  a  new  one  both  in  treatment  and  in 

design.  He  has  handled  a  difficult  subject  with  intelligence  and  clearness.  "—Lam  Tlmm 

PERSONAL  PROPERTY.— Snearwood's  Concise  Abridg- 
ment of  the  Law  of  Personal  Property:  showing 
analytically  its  Branches  and  the  Titles  by  which  it  is  held.  By 
J.  A.  SHEARWOOD,  Esq.,  Barrister-at-Law.    1882.  fe  6tL 

*  Will  be  acceptable  to  many  students,  at  giving  them,  in  fact,  a  ready-made  note 
book."— Jndtmmnr'i  Law  Student?  Journal. 
Smith.—  Vide  u  Real  Property." 

PLEADING.— Allen's  Forms  of  Indorsements  of  Writs 
of  Summons,  Pleadings,  and  other  Proceed- 
ings in  the  Queen's  Bench  Division  prior  to 
Trial,  pursuant  to  the  Rules  of  the  Supreme 
Court,  1883 ;  with  Introduction,  showing  the  principal  changes 
introduced  by  these  Rules,  and  a  Supplement  of  Rules  and  Forms 
of  Pleadings  applicable  to  the  other  Divisions.  By  GEORGE 
BAUGH  ALLEN,  Esq.,  Special  Pleader,  and  WILFRED  B. 
ALLEN,  Esq.,  Barrister-at-Law.     Royal  12mo.    1883.  18*. 

"  A  most  excellent  handbook  and  guide  to  those  who  are  called  upon  to  frame  in- 
dorsements and  pleadings  under  the  new  system.  ...  A  work  which  will  be  Yery 
useful  to  most  legal  prACtitioners.*'— -Solicitor?  Journal,  November  10, 1888. 

"  The  learned  authors  have  done  their  work  well  and  supply  a  large  number  of 
precedents,  which  if  not  fitting  every  case  that  may  arise  in  practice,  will  in  many 
instances  be  actually  in  point,  besides  providing  useful  hints  and  suggestions." — 
Law  Mdgount. 

Bullen  and  Leake's  Precedents  of  Pleadings, 
with  Notes  and  Rules  relating  to  Pleading.  Fourth  Edition. 
By  THOMAS  J.  BULLEN,  Esq.,  Special  Pleader,  and  CYRIL 
DODD,  Esq.,  Barrister-at-Law.  Part  L  Royal  12ma  1882. 
{Part  II.  in  the  pre**.)  12.  A*. 

POISONS.  —  Reports  of  Trials  for  Murder  by  Poi- 
soning; by  Prussic  Acid,  Strychnia,  Anti- 
mony, Arsenic  and  Aconitine;  including  the  trials 
of  Tawell,  *W.  Palmer,  Dove,  Madeline  Smith,  Dr.  Pritchard, 
Smethurst,  and  Dr.  Lamson.  With  Chemical  Introductions  and  Notes 
on  the  Poisons  used.  By  G.  LATHAM  BROWNE,  Esq.,  Barrister- 
at-Law,  and  C.  G.  STEWART,  Senior  Assistant  in  the  Laboratory 
of  St.  Thomas's  Hospital,  &c.    Demy  8vo.    188S.  12*.  6cL 

"  The  work  will  bo  found  alike  useful  to  the  lawyer  as  to  the  medical  man."— 

Lav  Timei. 

v«*  All  standard  Law  Work*  are  kepi  in  Stock,  in  law  calf and  other  binding*. 
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POWERS.— Farwell  on  Powers.- A  Concise  Treatise  on 
Powers.    By  GEORGE  FARWELL,  B.A.,  of  Lincoln's  Inn,  Esq., 

Barrister-at-Law.    8vo.     1874.  ltk 

M  We  recommend  Mr.  Farwell's  book  m  containing  within  a  ■nail  compass  what  would 

otherwise  have  to  be  sought  out  in  the  pajres  of  hundreds  of  eonfnsing  report*.*— TJU  Lorn. 

PROBATE.— Browne's  Probate  Practice :  a  Treatiee  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  Contentious  and 
Non-Contentious  Business.  Revised,  enlarged,  and  adapted  to  the 
Practice  of  the  High  Court  of  Justice  in  Probate  business.  By  L.  D. 
POWLES,  Barrister-at-Law.  Including  Practical  Directions  to 
Solicitors  for  Proceedings  in  the  Registry.    By  T.  W.  H.  OAKLEY, 

of  the  Principal  Registry,  Somerset  House.    8vo.    1881.        \L  10*. 

"  This  edition  will  thus  supply  the  practitioners  in  both  branches  of  the  profession 
with  all  the  information  that  they  may  require  in  connection  with  the  probate  of 
wills." — The  Timet. 

"  In  its  present  form  this  is  undoubtedly  the  most  complete  work  on  the  Practice 
of  the  Court  of  Probate.  ....  This  is  strictly  a  practical  book.  No  principle 
of  law,  statute  or  form  which  could  be  of  service  to  the  practitioner  in  the  Probate 
Division  appears  to  have  been  omitted."— The  Law  Time*. 

PUBLIC  HEALTH.— Chambers'  Digest  of  the  Law  re- 
lating to  Public  Health  and  Local  Govern- 
ment—With  Notes  of  1260  leading  Cases.  The  Statutes 
in  full.  A  Table  of  Offences  and  Punishments,  and  a  Copious 
Index.  Eighth  Edition  (with  Supplement  corrected  to  February  8, 
1888).     Imperial  8vo.     1881.  U  14s. 

Or,  the  above  with  the  Law  relating  to  Highways  and  Bridges.  22. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment of  them.  By  GEORGE  F.  CHAMBERS,  Esq.,  Barrister- 
at-Law.    12mo.     1878.  Net,  2s.  6U 

QUARTER  SESSIONS.— Leeming  &  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Judge  of  County  Courts,  and  H.  F. 
THURLOW,  Esq.,  Barrister-at-Law.    8to.    1876.  U  If. 

Pritchard's  Quarter  Sessions.— The  Jurisdiction, Practice 
and  Procedure  of  the  Quarter  Sesrions  to  Criminal,  Civil,  and  Appellate 
Hatters.  By  THOS.  SIRRELL  PRITCHARD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.    8vo.    1875.    2*.  2s. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Rail- 
way Companies.— Being  a  Collection  of  the  Acts  and  Orders 
relating  to  Railway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  Esq., 
Registrar  to  the  Railway  Commissioners,  and  H.  8.  THEOBALD, 
Esq.,  Barristers-at-Law.    Demy  dvo.    1881.  1/.  12s. 

"Contains  In  a  very  concise  form  the  whole  law  of  railways. "—The  Time*. 

••  A  marvel  of  wide  design  and  accurate  and  complete  fulfilment    .    .   A  complete 
and  valuable  repository  of  all  the  learning  as  to  railway  matters."— Saturday  Review. 

"  As  far  as  we  have  examined  the  volume  the  learned  authors  seem  to  have  pre- 
sented the  profession  and  the  public  with  the  most  ample  information  to  be  found 
whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  its  bye-laws,  how 
te  work  it,  how  to  attnek  it  for  injury  to  person  or  property,  or  how  to  wii»d  it  up." 
— Law  Time*. 

RATES  AND  RATING.— Castle's  Practical  Treatise  on 
the  Law  of  Rating.  Second  Edition.  By  EDWARD 
JAMES  CASTLE,  of  the  Liner  Temple,  Esq.,  Barrister-at-Law. 

(In  the  prem.) 
AU  standard  La*  Worla  are  bpt  in  Stock,  in  l*w  calf  and  ettebimditnf** 
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RATES  AND  RATINC^a******. 

Chambers9  Law  relating  to  Rates  and  Hating  ; 

with  especial  reference  to  the  Powers  and  Duties  of  Bate-levying 
Leenl  Authorities  and  thab  Officers.  Being  the  Statutes  in  full 
and  brief  Notes  of  660  Oases.  By  6.  P.  CHAMBERS,  Es&, 
Barrister-at-Law.    Imp.  8*o,    1878.  JUdnetcL  to  10*. 

HHL  BT ATE.— Foster's  Law  of  Joint  Ownership 
and.  Partition  of  Real  Estate.  By  EDWARD  JOHN 
POSTER,  IfJL,  fete  of  Lsnooln'e  Inn,  Baiiatuii  at  law.  8m 
1478.  t0s.«nl 

MAL  PHOPtryTYV—  Green-wood's  Real  Property  Sta- 
tutes. Seoond  Edition.  By  HARRY  GREENWOOD,  MJL, 
Esq.,  Barristcr*at-Lem  (/•>  *W  fibm.) 

Leake's  Elementary  Digest  of  the  Law  of  Pro- 
perty in  I^nd.— Cosrtainmg :  Introduction*  Part  L  Tns 
fcuroea  of  the  Law.— Part  IL  Estates  in.  Land.  BySTBPHKI 
MARTOT  I^AKE,  Barriiter-at-Law.    8m    1874  Ute 

Shearwood's  Real  Property.— A  Gondse  Abridgment 
of  the  Law  of  Real  Property  and  an  Introduction  to  Conveyancing. 
Designed  to   facilitate   the   ■object   for    Students  preparing  for 
Examination  (inoorporating  the  changes  effected  by  the  Convey- 
ancing Act).    By  JOSEPH  A.  SHEARWOOD,  of  Lincoln's  Inn, 
Esq.,  Barrister-at-Law.    Seoond  Edition.  Demy8vo.   1882.   7*  to*. 
■'  We  heartily  recommend  the  work  to  student*  for  any  examination  on  real  pro- 
perty and  conveyancing,  advising  them  to  read*  It  after  a  perusal  of  otkei  wuihaaad 
shortly  before  going  in  for  the  eramlnatsoa."— A««»  MHdtnts  Journal. 
"  A  very  useful  little  work,  particularly  to  students  Just  before  then*  eranrtMtlflB." 
Omwm't  Law  Notu. 

"Tfctoellently  adapted  to  its  purpose,  and  i»  In  the  present  edition  brought  well 
down  to  date.  *—La*  Magattn*. 
"  A  very  excellent  specimen  of  a  student's  manual '"—low  Journal^  May  80, 1882. 
"Wfil  be  found  useful  as  a  stepping-etone  to  the  study  of  more  eoi 


Shelford's  Real  Property  Statutes.— Ninth  Edition. 
By  T.  H.  CARSON,  Ibq.,  Barrister-at-Law.  (In  theprm.) 

Smith's  Heal  and  Personal  Property.— A  Com- 
pendinm  of  the  Law  of  Seal  and  Pessonal  Property,  prianarily 
connected  with  Conveyancing.  Designed  an  a-  seoond  book  for 
Students,  and  aa  n  digest  of  the  moat  useful  learning  fin?  Practi- 
tioners. By  JOSIAH  W.  SIOTH,  B.C.L,  QwC.  Sixth  Edition. 
(Enlarged,  and  embodying  the  alterations  made  by  the  recent  Sta- 
tutes,) By  the  AUTHOR  and  J.  TRUSTRAM,  IJ..M,  of  Lin- 
coin's  Inn,  Barrister-at-Law.  2  vols.  8vo.  (2v*eeWy  ready.)  7L  2*. 
"He  his  given  to  the  student  a  book  which  he  may  read  over  and  over  agsia  wisb  profit 
and  pleasure.''— low  Tlum. 
"T%e  wort  before  us  will,  we  tame,  be  found  of  very  great  service  tome  e—ttlopw.'' 


REGISTRATION.— Bro^vne,s(G.Lathom)Parliamentary 
and  Municipal  Registration  Act,  1878  (41  A  42 
Vict.  cap.  26) ;  with  an  Introduction,  Notes,  and  Additional 
Poms.  By  G.  LATHOM  BROWNE,  of  the  MfckBe  Tunsjin,  nW 
Barrister-at-Law.    12mo.    1878.  Sf.net. 

Rogers.— Fide  "  Elections." 

REGISTRATION    CASES.— Hopwood      and      Coltman's 

Registration  Cases.— Vol.  1.(1868-1872).  tfd>2U8«,  CaH. 
Vol.  H.  (1878-1878).    Net,  7L  10*  Catt. 
Coltman's  Registration  Cases.— Vol.  L    PartL  (187» 
—80.  Net,  10*.  Part  IT.  (1880).  Net,d$.6d.  Part  UL  (1881).  Net,  9$. 
Pert  IV.  (1882).    Net,  4s. 
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ROMAI*  LAfW.—Oreene's    Outline*  of  Roman   Law., 

Conssstmg-ohieJljfrof  at*  Aoalysie  and:  Summary  of  the  Institutes. 

For  the    um  at  Students.    By  T.  WHITCOMSB   GBSENE, 

Bsarister-at-Law.    Fourth  Edition*    Foolsenp8vo.    1884.      7#.  6d. 

Mears'  Student's  Gaius*  and-  Jiiatinian.— Th»  Text 

of  the  Institutes*  of  Gems  and  Justisriaii}  Tbe  Twelve  Tames, 

and-  the  CXV1LL  and*  CXXVTL.  Novels,  with  Introduction  and 

TimMlation  by  T.  LAMBERT  MEA*RS,M.A.,  LL.D.,of  the  Inner 

.  Temple,  Bawister-at-Law.    Post 8va  1682..  18*. 

"The  translation  num. to  be  carefully  done,  and>  display*  more  neatness  and 

elegance  than  is  usually  found  In  renderings  of'  Roman  legal  wets,"— 7%t  Itmt*. 

Mears'  Student's  Ortolan.-— An  Analyst*  of  Ml  Qttolaa'a 
Institutes  of  Justinian,  incradmg  the  History  tad 
Generalization  of>  Romas  Law*  By  T.  LAMBERT  MHABS, 
&A,  LL.IX  Load.,  at  the  Inner  Temple,  Bsardster-et-Law. 
PWiskedbypermwionofthtl&M.Ortokm.  Yorttoo.  ia76V12*.6U 

Huegg.— Vide  "  Justinian.?' 

Ryan's  Questions  on  Roman  Law,  By  Lietrtr-Cblbnel 

B.  H.  RYAN  (late  Royal  Artillery),  Student-at-Law,  oft  Lincoln1* 
Bra.    PostSvo.    1884.  8#.  6dL 

RULES  OF  THE  SVPRWUE  COURT  r  The*  Supreme  Court 
Funds  Rules.  With  Introduction*  Notes*  Forms  of  Orders 
in  nee  in  the  Chancery  Registrar's  Office;  other  Practical'  Forme,  and 
an  Index.  To  which  are  added  the  new  Order  as  to  Court  Fees, 
the  Rules  as  to  Examiners  of  the  High  Court.  By  M.  MU1B 
MACKENZIE,  Bsq>,  of   Lincoln's  Inn,    Barrister-afc-Law,    and 

C.  ARNOLD' WHXTJaVBse;.,  of  the  Inner  Tem|)le,Barrister»at-Law. 
Demy  8vo.    1884.  8f.  ott. 

The  Rules  of  the  Supreme  Court,.  1888  (official  copy). 

Sewed.  Net,  2s.  2d, 

Da,  with  an  Index;  By  Mi  B;  CHALMBR3  and  M.  MUIR 

MACKENZIE,  Esqrs>,  Barristoas  as  Law,  Editors  of  "Wilson's 

Judicature  Acts,"    Sewed*  M*t,4udd. 

Do.    bound  in  limp  leather,  net,  &;  interleaved,  net;  lGr.  deft 

%*  The  Index  may  be  had  separately.    Price  2a  6d  net. 

The   Rules  of  the  Supreme.'  Goxxrty  1888.— With 

Introduction,  Referencea)  Notes,  and  Index,  by  A.  R  WHITE  WAY, 

M.A,  of  the  Equity  Barand  Midland  Circuit   Author  of  M  Hints  to 

SoUdtors"avd"  Hum  <m  Plenties.''    Royal  12mc    1888.    7*.  6tt 

"An  excellently  printed  edition  of  the  new  Rules*  wttU  notes  ormtaAmng  cross 

rsssrences  and  stating  the  sources  of  the  Rules."— Solicitor*'  Journal. 

Woodfall's  Guide  to  the  New  Rules  and  Prac- 
tice.—Being*  a  Synopsis  of  the  Rules  of  the  Supreme  Court,  1888, 
with  Notes  and  References  to  Cases- overruled  and  illustrative.    By 
ROBERT  WOODFALL,  Barrister'aMUm  Royal  12m©.  1888.  6c 
M  A  perusal  of  the  book  is  a  useful  prelude  te  the  study  of  the  Rules."— Zew  Jsmrmsk 

SETTLED  ESTATES  STATUTES.— Middleton's  Settled  Es- 
tates  Statutes,  including  the  Settled  Estates 
Act,  1877,  Settled  Land  Act,  1882,  Improve- 
ment of  Land  Act,  1864,  and  the  Settled 
E states  Act  Orders,  1878,  with  Introduction,  Notes  and 
Forms.  Third  Edition.  With  Appendix  of  Rules  and  Forms  under 
the  Settled  Land  Act,  1882.  By  JAMBS  W.  MIDDLETON, 
B.A,  Barrister.at.Law.    Royal  12ma    1882.  Is.  64. 

14  In  form  tho  book  is  Tery  simple  and  practical,  and  baring  a  good  index  it  is  sure 

to  afford  material  assistance  to  every  practitioner  who  seeks  Its  aid."— Lam  JournaL 
"The  book  is  intended  for  the  legal  adviser  and- canity  draftsman,  and  to  these  it 

will  siTe  considerable  assistance."— Law 


"The  best  manual  on  the  subject  of  settled  estates  which  has  yet  appeared.1** 
V*  <*#  stmmdard-Law  Works  sw+JmsXinJHock,  t*  Um  calf  and  other  binding* 
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SHERIFF  LAW.— Churchill's  Law  of  the  Office  an< 
Duties  of  the  Sheriff,  with  the  Writs  and  Forma  rektui 
to  the  Office.  Second  Edition.  By  CAMERON  CHURCHILI 
B.A.,  of  the  inner  Temple,  Barrister-at-Law.  DemySvo.  1882.  Hi 

"  A  very  complete  treatwc."— Solicitor  j  Journal. 

*'  Under-sheriffs,  and  lawyers  generally,  will  find  this  a  useful  book.**-  Late  Mag. 

SHIPPING,— Boyd's  Merchant  Shipping  Laws:  being 
Consolidation  of  all  the  Merchant  Shipping  and  Passenger  Acts  fro 
1854  to  1876,  inclusive;  with  Notes  of  all  the  leading  EngBsh  si 
American  Cases,  and  an  Appendii.  By  A.  C.  BOYD,  Luk,  Est 
Barrister-  at-Law.    8vo,    1876.  1U 

"  We  can  recommend  the  work  as  a  very  assfal  oompsodf am  of  shipping  law."— Lmm  Tim 

Foard's  Treatise  on  the  Law  of  Merchar 
Shipping  and  Freight— By  JAMES  T.  FOARD,  Bs 
rister-at-Law.    Royal  8m    1880.  Halfeatffll.] 

SLANDER.— Odgers.—  Vide  "  Libel  and  Slander." 

SOLICITORS.— Cordery's   Law  relating  to  Solicitor 

of  the  Supreme  Court  of  Judicature.— With  i 

Appendix  of  Statutes  and  Rules.    By  A.  CORDERY,  of  the  Inn 

Temple,  Esq.,  Barriater-at-Law.    Demy  8vo.    1878.  1< 

*'  Mr.  Oordery  writes  tersley  and  clearly,  and  displays  In  general  great  industry  ai 

care  in  the  collection  of  cases  '  — Solicitors'  Journal. 

Turner.— Vide  "Vendors  and  Purchasers" 

'White way's  Hints  to  Solicitors.  — Being  a  Treati 
on  the  Law  relating  to  their  Duties  as  Officers  of  the  High  Con 
of  Justice;  with  Notes  on  the  Recent  Changes  affecting  tl 
Profession ;  and  a  vade  mecum  to  the  Law  of  Costs.  By  A.  ! 
WHITEWAY,  M.A.,  of  the  Equity  Bar  and  Midland  Circa 
Author  of  "Hints  on  Practice."    Royal  12mo.     1883.  < 

"  A  concise  treatise  of  useful  information." — Lam  Timet. 

"  He  writes  tersely  and  practically,  and  the  esses  he  gives,  if  not  exhaustive  of  t 
subject,  are  numerous  and  pithily  explained.  The  book  will  altogether  be  found 
great  practical  value."  —Law  Journal. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specif! 
Performance  of  Contracts.— By  the  Hon.  I 
EDWARD  FRY,  one  of  the  Judges  of  the  High  Court  of  Justi 
(now  a  Lord  Justice  of  Appeal).  Second  Edition.  By  the  Auth 
and  W.  DONALDSON  RAWLINS,  of  Lincoln's  Inn,  Es 
Barrister-at-Law,  M.A.    Royal  8vo.    1881.  \l  K 

STATUTE  LAW.— Wilberforce  on  Statute  Law-— T 
Principles  which  govern  the  Construction  and  Operation  of  Statu* 
By  E.  WILBERFORCE,  Esq.,  Barrister-at-Law.     1881.         1J 

STATUTES,  and  vide  "Acta  of  Parliament.'* 

Chitty's  Collection  of  Statutes  from  Maori 
Charta  to  1 880.— A  Collection  of  Statutesof  Practical  mull 
arranged  in  Alphabetical  and  Chronological  order,  with  Nol 
thereon.  The  Fourth  Edition,  containing  the  Statutes  and  Cai 
down  to  the  end  of  the  Second  Session  of  the  year  1880.  By  J.  ] 
LELY,  Esq.,  Barrister-at-Law.  In  6  very  thick  vols.  Royal  gi 
(8,846  pp.)    1880.  127. 1 

Supplement*  to  above,  44  is  45  Viet.  (1881).  8*.  45  A  46  V\ 
(1882).    16*.    46  4  47  Vict.    (1888).  1 

*  *  This  Edition  it  printed  in  larger  type  than  former  Edltiens,  a 
with  increased  facilities  for  Reference. 

V*  AU  ttandard  Law  Worie  are  Icept  in  Stock  in  lew  calf  emd  other  bimfo 
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ST ATUTES  .-OuMmmi d. 

"  It  is  needless  to  enlarge  on  the  value  of  "  Chitty's  Statutes  "  to  both  the  Bar  and 
to  solicitors,  for  it  is  attested  by  the  experience  of  many  years.  It  only  remains  to 
point  out  that  Mr.  Lely's  work  in  bringing  up  the  collection  to  the  present  time  is 
distinguished  by  care  and  judgment."— The  Timet. 

"  ▲  very  satisfactory  edition  of  a  time-honoured  and  most  valuable  work,  the  trusty 
guide  of  present,  as  of  former  judges,  jurists,  and  of  all  others  connected  with  the 
administration  or  practice  of  the  law.  — -Justice  qftht  Peace. 

"  The  practitioner  has  only  to  take  down  one  of  the  compact  volumes  of  Chitty 
and  he  ftas  at  once  before  him  all  the  legislation  on  the  subject  in  hand." — Solicitor* 
Journal. 

'* '  Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  wish  to  know  what  Acts 
are  In  force  with  reference  to  a  particular  subject  turn  to  that  head  in  '  <  hitty,' 
and  at  once  find  all  the  material  of  which  they  are  in  quest.  Moreover,  they  ate, 
at  the  same  time,  referred  to  the  most  important  cases  which  throw  light  on  the 
subject.*'— Law  Journal. 

'Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 

complete  volumes,  and  supplied  immediately  on  publication. 
*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  Stevens  &  Sons. 

SUMMARY  CONVICTIONS.— Highmore.—  Vide  "Inland  Revenue 
Cases." 
Paley's  Law  and  Practice  of  Summary  Convic- 
tions under  the  Summary  Jurisdiction  Acts, 
1848  and  1879  ;  including  Proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsibility  of  convicting  Magi- 
strates and  their  Officers,  with  Forms.  Sixth  Edition.  By  W.  H. 
MACNAMARA,  Esq.,  Barrister-at-Law.  Demv8vo.  1679.  U  4b. 
"  We  gladly  welcome  this  good  edition  of  a  good  book."— Solicitors'  Journal. 

Templets  Summary  Jurisdiction  Act,  1879.— 
Rules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLER, 
Esq.,  Barrister-at-Law.    Demy8vo.    1880.  5*. 

"  We  think  this  edition  everything  that  could  be  desired."— Sheffield  Pott. 
Wigram.— •  Vide  "Justice  of  the  Peace." 
TAXES  ON  SUCCESSION.-Trevor's  Taxes  on  Succes- 
sion.— A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
Duties,  with  Practical  Observations  and  Official  Forms.    Completely 
rearranged  and  thoroughly  revised.  Fourth  Edition.  By  EVELYN 
FREETH  and  ROBERT  J.  WALLACE,  of  the  Legacy  and  Suc- 
cession Duty  Office.    Royal  12mo.  1881.  12s.  6tt 
"  Contain*  a  great  deal  of  practical  information,  which  i»  likely  to  make  it  very 
useful  to  solicitors."— Law  Journal. 

"  The  mode  of  treatment  of  the  subject  adopted  by  the  authors  is  eminently  prac- 
UoeL"— Solicitors'  Journal. 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  O.  G.  ADDISON,  Esq., 
Author  of  "The  Law  of  Contracts."  Fifth  Edition.  Re-written. 
By  L.  W.  CAVE,  Esq.,  MJL,  one  of  Her  Majesty's  Counsel 
(now  a  Justice  of  the  High  Court).    Royal  8va  1879.  1L  18s. 

"  As  now  presented,  this  valuable  treatise  must  prove  highly  acceptable  to  judges  and 
the  profession  ** — Daw  Tknet. 

"  Cave's » Addlsoa  on  Torts  *  will  be  recognized  as  an  indispensable  addition  to  every 
lawyer's  library  .*'— Lam  Magawuu. 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with 
Notes.  Edited  by  W.  E.  BALL,  LL.D.,  Esq.,  Barru»ter-at-Law, 
Author  of  "  Principles  of  Torts  and  Contracts."   Royal  8  vo.     1884. 

21t. 

TRADE  MARKS.— Hardingham's  Trade  Marks:  Notes  on 

the  British,  Foreign,  and  Colonial  Laws  relating  thereto.    By  GEO. 

GATTON  MELHUISH  HARDIXGHAM,  Consulting  Engineer 

and  Patent  Agent.    Royal  12mo.    1881.  Net,  2s.  W. 

*SAU  Standard  Law  Workt  are  kept  i*  Stock,inUwcmlf  and  other  binding* 
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TRADE  HARKS.-**"***** 

Sebastian  on  tbe   Law  of  Trad*   Jd^ks^fhe 
law  <rf Trade MMJcsaad 'their ifitfktMlkiiu^pdinaNiwi.iuMiirtrf 
therewith,  including  a  chapter  on  ttoedsdli.  Toaater  with  Am- 
-  "      "  -"  -       -        -       —    -     mf^kM 


dices  eontaiaing  !>!  i  iirtineref  toimriam,  to. ;  Xiena*e4 

Begktrmtion  Acta,  1876— 7,<hefUk«  and  laatniiitiiai 

The  Mexdandiae  Marin  Aflt.  1888.  aad  other  Btetotorri 

Tbe  United  Slates  flartean,  1870  -and  187*,  the  Tieaay  with  ant 

United  States,  1877 ;  and  the  Roles  and  Instructions  issaad  at 


FebtnaiT,  1878.     With  a  mice*  Index.    tBt  I JEWB3  SOTD 
BKBAmAy,B>n,T«., M.A  ■  >AqftTlanirta  at  taw.  8to.  ,187s.  Us. 


*"nin  Master  nfthi  ItnUi  In  sfcjiiiesasntila  ill  Talaioi'iTisili  M«ie.  mm!  '  1  — 
slid  to  see  that  the  well-known  writer  on  trade  marks.  Mr.  Seeaatssn.  ssst-tskea  Mb 
•Bins  rlsw  sf  the  Ad"'— vDsi  Thaw 

-Mr.  nihssHim  has  written  the  faQe*  sad  most  sitthoffloal  bask  on  tease  aurks 
which  has  spaesrsd  in  sandsnA  sJase  the  -panss*  cf  the' 


Sebastian's  Digest  of  Oases  of  Trad*  Hark, 
Trade  Name,  Trade  Secret,  Goodwill,  afcc.,  de- 
dded  in  the  Courts  of  the  United  Shis^inm,  IndK  tsw  Onetssks,  end 
the  United  flteess  of  Aaaesioe,  By  LBWIBBOTO  SEBASTIAN, 
B.0 X.,  M JL,  Beq.,  BanrarterattLsw.    <8vo.    1870.  11  1* 

^AiUenH  wlihliwfflWef  jmjgiesiiato»tsaUjPsss)tttee^ 
en  ssstters  oonnessed  wish  ejedo  ssbcbjb.  <~«4SMssJsesx^ieasrssjL 

TRAMWAYS.— Srutton»*  TramwayAeta  of  tbe  United 
Kingdom ;  with  Nota-on  thelsw  and  TVniMaiu,  an  Intredne- 
Tf-n.  '-frln^f-ff^-  m  ■  iT-ir  ^ —  *tr Tkiinmiitnii,  TTiawmii  nf 
the  Befarees  with  scsysot  <o  Tocsi  fltasali  —1  s  fhiiimissj  nf  Itm 
Principlee  of  Treeaway  Bawag,  andean  asiasfirtii  aontajpiag  the 
Standing  Orders  of  Pejuaaiient,  lUflea  ef  thePeaadnf  grade  tealnig 
to  Tramways,  ftc,  Second  Edition.  By  fUMMiM  BUTTON, 
B.A.,  assisted  by  EOHBBT  A.  BEKMBtT,  AA.,  Boiifcitaiat 
law.    Demyd&ro.    1868.  lot. 

~TbebooklsB»Miaf    '  

<work  on  its  own  euvj< 

/swraej,  April  g.l,;iaa3 

TRIALS    FOR    fSURDER   W  TQIStHWflCU--gi'cn>t  lie     and 

StewaJtt.~F»tt  "20*0*" 

TRUSTS  AMD  TReftCTsttr-45odafrol*    Digest    of  sae 
Principles  of  the  Law  of  Trusts  and  Trtaav 


Aee*.— By  BBNBY   s3QBBFeU>L  of   Tjmnfci'e   Inn,    **x, 

BaariattMtXaw.  . Joint  Axsher^f  "Gedafiaiand  ShorttfeLewof 

Hallway Craniianaw."   JftanySro.    18ZBL  lilt. 

••  As  a  digest  of  the  lean  MnGodefrai's  work  merits  ejcj**oada*len,*»- the  suthort 

statements  are  brief  and  elear,  aadtor.'hlii  aUwiusjitetixi  refers  to  a  goodly  array  of 

anthorittoe.    In  ttw  *mn  nf  nsera  the  reffnrsanrai  to^hfi  eeiwl  ssntesmiiiieissnn 

•VSIGnnB  SFO  aTavrJUe ^bbVu  sswOBV  av  an  ▼tJbT7  wJOBSOteav  esBBSnTflL^I#  BWBsvVasaeTJL  *m^sssbbw  nawNawwasssBsi 

US£8  —Jones  (W.eHaotfaary)  «»  Unee^BY©,   1862.      7#. 

VENDORS  AND  PURCHASERS— Dart**  Vendors  axid  Par- 
ehaae.r8.-A.  Tinatfaie  an  the  Laaranfl  gtarsfaa  relates;  to  Yen- 
don  and  Pnrnhainfi  of  Saal  Xatata.  dBy  J.  JDBNICx  DAET, 
EaqM  one  of  the  Six  Conveyancing  Ooonsel  of  the  High  Ooort  of 
Justioe,  Chanoery  IHTiaJan,  JRfth  Sdaion.  By  the  AUTHOR 
.and  TOLLIAM  BARRKB,  Tfaq,  Tiatrtei  sit  law.  S  toJb.  Boyal 
wto.   .1878.  K.lSs.6e\ 

••  A  elsadard  work  MkeMr.  Desttjas  bejnsAeiljs4ess^-4^Xea»  Jssssai. 

a3sssTBOT  Jk  SOftTB,  118,  OftANCfflBy  1sAXb\  T-#1firPflaT  SKA 
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VENDORS   AND  PUROHASERS.-^bufiMMtf. 

•Turner's  Duties  of  Solicitor  to  Client  mm  .to 

Sales,  Purchases,  and  Mortgages  of  £*and.    By 

EDWA££>  F.  WENER,  Solicitor,  IVeotatrtr.on  Baal  Property  *nd 

Oonyeyanoing,  and  one  of  the  Aarfstant  Bcamineiwiar  Ifconaurs  to 

^elMorpexiWliaw  Society  for  1882-4.  XtaHtvo.  1888.  ftto  Qd. 

**MU*  leosuses  ateitul  of  thought  and  aoainaoy,  they  AN'tMl  in  expedite,  and 

achat  Is  mora,  though  uiifortumataly  rare  in  law.*rortobattr*divre  in  their  style  and 

#umpoattlon.  *— Law  Maffatine,  November,  1888. 

4fA  careful  perusal  of  these  lectures  oannot  fall  to  be  of  great 
etartmitu,  and  mora  particularly, 'we  think,  to  young  practising  solicitors. 


KQUiWTERR  LAW— A  Manual  of  the  1-aw  regulating 


the  Volunteer  Forces—By  W.  A.  BUB.N  and  

RAYMOND,  Eaom,  Basriateie-atJUw,    and  Captains   in  ^.BL 

Volunteer  Faroes.    Boyal  IStmo.    1882.  Net,  2$. 

MMLLS^-Theobald's  Concise  Treatise  on  the  Law  of 

Wills.—neomd    Edition.      By    H.   8.   THEOBALD,   En^ 

Ba*rfcter-at-Law.    Demy  8m    1881.  U  4*. 

MMr.  Theobald  bat  certainly  giren  eridesee  of  extensive  investigation,  eanaoJentiovi 

Jalwur..aad  clear  exposition."—^ Lam  Uagoria*. 

"A  book  of  great  ability  and  ▼sine.    It  beam  on  every  page  ttnssi  ef  care  end  pound 
Jadgnsnt,    It  Is  certain  to  prove  of  *i«at -practical  a 
*faia  ecmngenMnt  eeJng.geod,  todUf 


_    _  eeJng.geod,  and  ins  ststsmsm  ot.tho  afloat  of  the  dattrieee  being 

r,  hie  vorii'eannot  (ail  to  be  of  practical  irttlity.-— 2**  Jlnet. 

Weavers  Precedents  of  Wills.— ^A  abllection  of  con- 
cise Precedents  of  Wills,  with  Introduction,  Notes,  and  an  Appendix 
of  Statutes.     By  Charles  Weaver,  B.A.    Post  8vo.    1882.  5f. 

WRECK  INQUIRIES — Murton's  Law  and  Practice  rela- 
ting to  Formal  Investigations  in  the  United 
Kingdom,  British  Possessions  and  ^before 
(Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Ships' 
Officers.  With  an  Introduction.  By  WALTER  MT7BTON, 
BolidtortG  the  Board  of  Trad*.    Demy*™.    188*.  2fe 

WIIOteOS^-Addi8on.--rteV  "Torts." 

Ball.— " Leading  Cases,"  fafe*  Tarts.1' 


»••» 


BBPOBT8 — ji  farge  stock  i*w  and  seeand-rhand. 
Prices  on  application. 

axarpxasTGh — Executed  in  the  tat  mamur  at  mode- 
-rate  prices  wad  with  dispatch. 

The  law  Reports,  Law  Jottr*al,jm4  all  ether  Reports, 
bound  to  Offlee  Patterns,  at  Office  Prices. 

ACrrs — The  PuUieherstofthieCato- 

f-jpir  f  rrrrrrrrrr  f fir  hrfirnf  frnrnm  rrrffrrrinn  if  Pi iwiii 


f  Petrtiammt  (including  Public  emd  Loom£), 
an  supply  single  copies  ixmmenomg  from 
early  period. 


ether  purposes* 
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STEVENS  &  SONS*  ANNOUNCEMENTS  OF 

NEW  WOBKS   AND  NEW  EDITIONS 

Local  and  Municipal  Government.— By  C.  Norman 
Batalgette  and  Geo.  Humphreys,  Esqrs. ,  Barristers-at-Law.  ( In  the  press. ) 

Chitty's  Archbold'8  Practice  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  in  Civil 
Proceedings,  including  Appeals  to  the  Court  of  Appeal  and 
House  of  Lords;  Fourteenth  Edition.  Revised  and  adapted  to  the  New 
Practice.  By  Thos.  WUUs  ChiUy,  Esq.,  Barrister-at-Law.  {In  the  press.) 

Everest  and  Strode's  Law  of  Estoppel.— By  Lancelot 
Feilding  Everest,  M.A.,  LL.M.,  and  Edmund  Strode,  M.A.,  Esqrs., 
Barristers-at-Law.  (Nearly  ready.) 

Chitty's  Index  to  all  the  Reported  Cases  decided  in 
the  several  Courts  of  Equity  in  England,  the  Privy  Council,  and  the 
House'  of  Lords.  With  a  selection  of  Irish  Cases,  from  the  earliest 
period.  The  Fourth  Edition,  wholly  revised,  reclassified  and  brought 
down  to  the  date  of  publication  by  William  Frank  Jones,  B.C.L.,  M.A., 
and  Henry  Edward  Hirst,  B.C.L.,  M.A.,  both  of  Lincoln's  Inn,  Esqrs., 
Barristers-at-Law.    In  5  or  6  vols.  ( Vol.  II.  nearly  ready.) 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a   Selection    from   the    Irish;   and 
references  to  the  Statutes,  Bales  end  Orders  of  Courts  from   1756 
.  to  1883.    Compiled  and  arranged  by  John  Mews,  assisted  by  C.  M. 
Chapman,  H.  H.    W.  Sparham  and  A. .  II.  Todd,  Esqrs.,  Barristers- 
at-Law.  (In  the  press.) 
A  Digest  of  Cases  Over-ruled,  Dissented  from,  Questioned, 
Disapproved,  Distinguished,  and  Specially  Considered  by  the  English 
Courts,  from  1756  to  1884.     Arranged  in  alphabetical  order  of  their 
subjects,  together    with    Extracts    from    the  Judgments  delivered 
thereon,  and  a  Complete  Index  of  the  Cases.     By  C.  W.  Mitealfe  Dale 
and  Rudolf  C.  Lehmann,  of  the  Inner  Temple,  Esqrs.,  Barristers-at- 
Law.     Forming  a  Supplement  to  the  aboie  icorki.        «  [In  preparation.) 

Greenwood's  Real  Property  Statutes.—  Second  Edition. 
By  Harry  Greenwood,  M.  A.,  Esq.,  Barrister-at-Law.  (In  the  press.) 
Haynes'  Student's  Leading  Cases.— Being  some  of  the 
Principal  Decisions  of  the  Courts  in  Constitutional  Law,  Common 
Law,  Conveyancing  and  Equity,  Probate,  Divorce,  Bankruptcy,  and 
Criminal  Law.  With  Notes  for  the  use  of  Students.  Second  Edition. 
By  John  F.  Haynes,  LL.D.  (In  the  press.) 

Hind  march  on  the  Law  of  Patents  for  Inventions. 
Second  Edition.  By  E.  Maerory,  and  /.  C.  Graham,  Esqrs.,  Barristers- 
at-  Law.  (In  preparation.) 
Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial 
Of  Actions  at  Nisi  Pri US.— Fifteenth  Edition.  By  Maurice 
Powell,  Esq.,  Barrister-at-Law.  (In  the  press.) 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Crimi- 
nal Cases. — Tenth  Edition.    By  Horace  Smith,  Esq.,  Barrister- 
at-Law.    Royal  12ma  (In  the  press.) 
Sebastian  on  the  Law  of  Trade  Marks.— Second  Edition. 
By  L.  B.  Sebastian,  Esq.,  Barrister-at-Law.                    (Nearly  ready.) 
Slater's    Law   relating   to   Copyright   and   Trade 
M  arks.  —By/.  Hubert  Slater,  Esq.,  Barrister-at-Law.  (Nearly  ready. ) 
Smith's  Treatise  on   the   Law  of  Negligence,  with 
an  Introduction  and  Notes.      Second  Edition.      By  Horace  Smith, 
.    B.  A.,  Esq.,  Barrister-at-Law,  Recorder  of  Lincoln,  Editor  of  "  Addison 
on  Contracts."                                                                    (Nearly  ready.) 
Smith's  Real  and  Personal   Property.— By  Josiah  Wt 
Smith,  B.C.L.,  Q.C.     Sixth  Edition.    By  the  Author  and  /.  Trustram, 
LL.M.,  of  Lincoln's  Inn,  Barrister-at-Law. (Nearly  ready.) 
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The  Pocket  Law  Lexicon  —Explaining  Technical  Words, 

Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law,  to  which  is  added  a 
complete  List  of  Law  Reports,  with  their  Abbreviations.  Second  Edition.  Revised 
and  Enlarged.  By  HENRY  O.  RAWSON,  B.A.,  of  the  Inner  Temple,  Esq., 
Barrister-at-I^aw.    Fcap.  Svo.    1884.    Price  6s.  6d.  limp  binding. 

"  A  wonderful  little  lognl  Dictionary."— Indermnur't  Law  8tudeni*'  Journal. 
"A  very  handy,  complete  and  useful  little  work."— Saturday  Bariew. 

Napier's  Concise  Practice  of  the  Queen's  Bench  and  Chan- 
cery Divisions  and  of  the  Court  of  Appeal ;  based  on  the  Rales  of  the  Supreme 
Court,  1883,  with  an  Appendix  of  Questions  on  the  Practice,  and  intended  for  the  use 
of  Students.  By  T.  BATEMAN  NAPIER,  Esq.,  Barrister-at-Law.  Demy  Svo. 
1884.    Price  10s.  cloth. 

Bedford's    Student's   Guide    to   the    Ninth    Edition    of 

Stephen's  New  Commentaries  on  the  Laws  of  England.  Third  Edition.  By  E.  H. 
BEDFORD,  Esq.,  Solicitor.    Demy  8vo.     1884.    Price  7s.  6V2.  cloth. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

By  W.  SHIRLEY  SHIRLEY,  M.A.,  B.C.L.,  Esq.,  Barrister-at~I*w.  Second 
Edition.  With  a  Sketch  of  some  of  the  principal  Changes  introduced  by  the  Rules 
of  the  Supreme  Court,  1883.    Demy  8vo.     1883.     Price  15s.  cloth. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales*  Purchases, 

and  Mortgages  of  Land.  By  EDWARD  F.  TURNER,  Solicitor,  Lecturer  on  Real 
Property  ana  Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to  the 
Incorporated  Law  Society  for  1882-3.  (Published  by  permission  of  the  Incorporated 
Law  Society).    Demy  Svo.    1883.    Price  10«.  6d.  cloth. 

Browne  and  Theobald's  Law  of  Railway  Companies.— 

Being  a  Collection  of  the  Acts  and  Orders  relating  to  Railway  Companies.    With 
Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of  Bye-Laws,  and  Standing  | 
Orders  of  the  House  of  Commons.     By  J.  II.  BALFOUR  BROWNE,  Registrar  to  j 
the  Railway  Commissioners;  and  H.  S.  THEOBALD,  Esqrs.,  Barnsters-at-Law.  < 
In  1  vol.,  Demy  Svo.    1881.    Price  11.  12a.  cloth,  I 

14  Contains  in  a  very  concise  form  the  whole  law  of  railways." — The  Times.  ! 

The  Factors'  Acts  (1823  to  1877);   with  an  Introduction ' 

and  Explanatory  Notes.  By  HUGH  FENWICK  BOYD  and  ARTHUR  BEILBY  ■ 
PEARSON,  of  the  Inner  Temple,  Esqrs,  Editors  of  "Benjamin's  Treatise  on  the  ' 
Sale  of  Personal  Property."    Royal  12mo.    1884.    Price  6s.  cloth. 

Carter's  Corrupt  and  Illegal  Practices  Prevention  Act,  1883. 

With  Notes  and  an  Index.    Edited  by  JOHN  CORRIE  CARTER,  Esq.,  Recorder  of 
Stamford.    Forming  a  Supplement  to  "  Rogers  on  Elections."    Roy  at  12mo.    1883b 

Price  os.  cloth. 
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1  Amos  and  Ferard's  Law  of  Fixtures  and  other  Property 

partaking  both  of  a  Real  and  Personal  Nature. — Third  Edition.      Revised  and 
I  adapted  to  the  present  state  of  the  Law  (including  the  Agricultural  Holdings  Act, 

I  1888).     By    CHARLES    AGACE    FERARD   and    WALWORTH    ROWLAND 

,  ROBERTS,  Esqrs.,  Barristers-at-Law.    Demy  Svo.    1883.    Price  18s.  cloth. 

\  Smith's  Practical  Exposition  of  the  Principles  of  Equity, 

I  Illustrated  by  the  Leading  Decisions  thereon,  for  the  use  of  Students  and  Prac 

!  titionero.    By  H.  ARTHUR  SMITH,  M.A..  LL.B.,  of  the  Middle  Temple,  Esq., 

j  Barrister-at-Law.    Demy  Svo.    1882.    Price  20s.  cloth. 

"  We  must  again  state  our  opinion  that  this  is  a  really  remarkable  book,  containing  in  a  reason* 
1  able  space  more  information,  and  that  better  arranged  and  convoyed  than  almost  any  other  law 
i         book  of  recent  times  which  has  come  under  our  notice." — Saturday  Review. 

>  Reports  of  Trials  for  Murder  by  Poisoning;  by  Prussic  Acid, 

I  Strychnia,  Antimony,  Arsenic,  and  Aconitine ;  including  the  trials  of  Tawell,  W.  ! 

Palmer,  Dove,  Madeline  Smith,  Dr.  Pritchard,  Smethurst,  and  Dr.  Lamson.  With 
Chemical  Introduction  and  Notes  on  the  Poisons  used.  By  G.  LATHOM  I 
BROWNE,  of  the  Midland  Circuit,  Barrister-at-Law,  Author  of  "  Narratives  of  I 
State  Trials  in  the  Nineteenth  Century,"  and  C.  G.  STEWART,  Senior  Assistant  in  I 
the  Laboratory  of  St.  Thomas's  Hospital.  Associate  of  the  Royal  College  of  Soienoe,  | 
w_  Dublin;  and  of  the  Society  of  Public  Analysts.  Demy  8  w.  1889.    Price  12s.  6d*U>th.*. 
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Addison's  Treatise  on  the  Law  of  Contracts,— Eighth  Edition. 

By  HORACE  SMITH,  Esq.,  Barrister-at-Law,  Recorder  of  Lincoln.    Author  of 

"The   Law  of  Negligence,"  Ac.     Royal  Svo.    1883.    (1600  pp.)     Price  21.  10s.  cloth. 

"  To  the  present  editor  most  be  giren  all  praise  which  untiring  industry  and 

intelligent  research  can  command.    He  has  presented  the  profession  with  the 

law  brought  down  to  the  present  date,  clearly  and  fully  stated." — Law  Timet. 


MacdonelTs  Law  of  Master  and  Servant,— Part  I,  Common 

Law.    Part  II.  Statute  Law.    By  JOHN  MAC  DON  ELL,  M.A.,  Esq.,  Barrister-at. 
[*aw,  of  the  South  Eastern  Circuit.    Demy  Svo,    1888.     Price  11.  5«.  cloth. 
44  A  work  which  will  be  of  real  ralue  to  the  practitioner."— Law  Timet. 

Precedents  of  Bills  of  Costs  in  the  Chancery,  Queens  Bench, 

Probate,  Divorce,  and  Admiralty  Divisions  of  the  High  Court  of  Justice,  in  Con- 
veyancing ;  the  Crown  Office ;  Lunacy ;  Arbitration  under  the  Lands  Clauses  Con- 
solidation Act;  the  Mayor's  Court,  London ;  the  County  Courts ;  the  Privy  Council ; 
and  on  Passing  Residuary  and  Succession  Accounts;  with  Scales  of  Allowances, 
Rules  of  Court  relating  to  Coats,  Forms  of  Affidavits  of  Increase,  and  of  Objections 
to  Taxation.  Fourth  Edition.  By  WM.  FRANK  SUMMERH AYS  and  THORNTON 
TOOGOOD,  Solicitors.  Royal  Svo.  1884.  Price  28s.  cloth. 
"On  looking  through  this  book  we  are  struck  with  the  minuteness  with  which  the  costs  are 

enumerated  under  each  heading,  and  the  *  Table  of  Contents '  shows  that  no  subject  matter  has 

been  omitted," — Late  Journal. 

Russell's  Arbitration   and  Award. —  A  Treatise  on  the 

Power  and  Duty  of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards.  With 
an  Appendix  of  Forms  and  of  the  Statutes  relating  to  Arbitration,  By  FRANCIS 
RUSSELL,  Esq.,  M.A.,  Barrister-at- Law.  Sixth  Edition.  By  the  AUTHOR  and 
HERBERT  RUSSELL,  Esq.,  Barrister-at-Law.  Royal  Svo.  1882.  Price  11.  16*. 
11  This  edition  may  bo  commended  to  the  profession  as  comprehensive,  accurate  and  practical."—: 
8t>ticitors  Journal,  January  13,  1883. 

Fithian's  Bills  of  Sale  Acts,  1878  and  1882 ;  with  an  In- 

traduction  and  Explanatory  Notes,  showing  the  changes  made  in  the  Law  with  respect 
to  Bills  of  Sale,  together  with  an  Appendix  of  Precedents,  Rules  of  Court,  Forma 
and  Statutes.  Second  Edition,  Bv  EDWARD  W.  FJTHIAN,  Esq.,  Barrister- 
at- Law  (Draftsman  of  the  Bill  of  1882).    Royal  12mo.    1884.  Price  6*.  cloth. 

Smith's  Married  Women's  Property  Act,  1882;  with  an 

Introduction  and  Critical  and  Explanatory  Notes,  and  Appendix  containing  the 
Murried  Women's   Property  Acts,  1870  and  1874,  Ac.     Second  Edition.    By  H. 
ARTHUR  SMITH,  Esq.,  Barrister-at-Law.    RoyalUmo.    1884.    Price 6s.  cloth. 
"  A  careful  and  useful  little  treatise    .    .    .    concise  and  well  arranged.  "—&olicitor$'  Journal. 

Sichel  and  Chance's  Discovery. — The  Law  relating  to  In- 
terrogatories, Production,  Inspection  of  Documents,  and  Discovery,  as  well  in  the 
Superior  as  in  the  Inferior  Courts,  together  with  an  Appendix  of  the  Acts,  Forms  and 
Orders.  By  WALTER  S.  SICHEL,  M.A.,  and  WILLIAM  CHANCE,  M.A.,  Eaqrs., 
Barristers-at-Law.  Demy  8vo.  1883.  Price  12*.  cloth. 
"  The  work  will  we  think  he  very  useful  in  practice,  and  may  be  confidently  recommended  for 
line  in  judges'  cluunbcrs." — Law  Tiitui,  April  4,  1S83. 

White  way's  Hints  to  Solicitors. — Being  a  Treatise  on  the 

Law  relating  to  their  Duties  as  Officers  of  the  High  Court  of  Justice ;  with  Notes  on 
the  Recent  Changes  affecting  the  Profession ;  and  a  vade  mecum  to  the  Law  of 
Costs.  By  A.  R.  WHITEWAY.  M.A.,  of  the  Equity  Bar  and  Midland  Circuit. 
Author  of   "Hints  on  Practice.       Royal  12mo.     1883.    Price 6*.  cloth. 

Humphry's  Common  Precedents  in  Conveyancing;  to- 
gether with  the  Conveyancing  Acts,  1881 — 82,  and  the  Settled  Land  Act,  1882,  and 
other  Acts  to  which  the  Precedents  have  been  adapted,  with  an  Introduction  and 
Notes.  Second  Edition.  By  HUGH  M.  HUMPHRY,  M.A.,  Barrister-at-Law. 
Demy  Svo.  1882.  Price  12*.  6d.  cloth. 
*'  A  work  that  we  think  the  profession  will  appreciate.**— Law  Times,  December  23, 1882. 

Theobald's  Concise  Treatise  on  the  Law  of  Wills.— By 

H.  S.  THEOBALD,  Esq.,  Barrister-at-Law.    Second  Edition.    Demy  Svo.    1881. 
Price  11.  4s.  cloth. 
"  A  book  of  great  abiHty  and  ralne.  It  bejyjofl  |if*»  TtP  tracts  of  ear*  and  sound 
judgment    It  is  certain  to/»  ^^auS—Solicitort'  Journal 
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